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IN  THE 


United  States  Court  of  Appeals  | 

i 

for  the  District  of  Columbia 

No.  7853  ! 

ALABAMA  POWER  COMPANY,  An  Alabama  Corpora¬ 
tion,  Petitioner, 

v. 

FEDERAL  POWER  COMMISSION.  j 

i 

Petition  to  Review  and  Modify  or  Set  Aside  Certain  Orders 
of  the  Federal  Power  Commission.  Filed  March  20, 19il. 

I 

- 

APPENDIX  TO  BRIEF  FOR  PETITIONER. 

-  I 

i 

I. 

PETITION  TO  REVIEW. 

To  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  the  Honorable  Judges  thereof: 

Comes  Alabama  Power  Company,  a  corporation  organ¬ 
ized  and  existing  under  the  laws  of  the  State  of  Alabama 
(hereinafter  referred  to  as  the  “Petitioner”),  and  respect¬ 
fully  petitions  this  Honorable  Court  to  review  and  modify 
or  set  aside  certain  orders  of  the  Federal  Power  Commis¬ 
sion  (hereinafter  referred  to  as  the  “Commission”),  dated 
June  30, 1932,  November  7, 1932,  December  19, 1932,  Novem¬ 
ber  26,  1940  and  January  21,  1941,  purporting  to  fix  and 
determine  the  actual  legitimate  original  cost  of  Mitchell 
Dam,  Project  No.  82-Alabama,  said  orders  having  been  jen- 
tered  by  the  Commission  in  a  proceeding  entitled  “In  ithe 
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Matter  of  Alabama  Power  Company,  Project  No.  82”.  In 
support  of  this,  its  Petition  to  Review,  Petitioner  respect¬ 
fully  shows  as  follows: 

Nature  of  the  proceedings  as  to  which  review  is  sought. 

Review  is  sought  of  the  determination  by  the  Respon¬ 
dent  of  alleged  actual  legitimate  cost  of  Mitchell  Dam, 
Project  No.  82-Alabama  Power  Company,  Licensee,  pursu¬ 
ant  to  the  provisions  of  the  Federal  Water  Power  Act  of 
1920. 


A2  Facts  and  Statutes  Upon  Which  Jurisdiction 

is  Based. 

1.  Petitioner  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Alabama  and  is  a  public  util¬ 
ity  engaged  primarily  in  the  manufacture,  transmission, 
distribution  and  sale  of  electric  power  to  the  public  in  the 
State  of  Alabama.  Its  principal  place  of  business  is  lo¬ 
cated  in  the  City  of  Attalla,  Etowah  County,  Alabama.  Pe¬ 
titioner  owns  and  operates  Mitchell  Dam,  Project  No.  82- 
Alabama,  under  license  from  the  Federal  Power  Commis¬ 
sion. 

2.  The  Federal  Power  Commission,  Respondent  herein, 
is  a  public  agency  of  the  United  States,  having  been  cre¬ 
ated  under  the  provisions  of  the  Act  of  Congress  of  June 
10,  1920,  Chap.  285,  41  Stat.  1063,  as  amended  August  26, 
1935,  Chap.  687,  49  Stat.  863,  16  U.  S.  C.  A.,  792-825  (here¬ 
inafter  referred  to  as  the  Federal  Power  Act). 

3.  This  petition  is  filed  pursuant  to  the  provisions  of 
Section  313  of  the  Federal  Water  Power  Act,  41  Stat.  L. 
1063,  as  amended  by  Section  213  of  the  Act  of  August  26, 
1935,  49  Stat.  L.  863,  16  U.  S.  C.  A.,  Section  825-1. 

History  of  proceedings. 

4.  Mitchell  Dam,  Project  No.  82,  is  located  on  the  Coosa 
River  in  the  State  of  Alabama  and  was  constructed  under 
license  granted  on  June  27,  1921  by  the  Commission  under 


the  provisions  of  the  Federal  Water  Power  Act  of  1920. 
The  project  was  put  into  commercial  operation  on  August 
15, 1923.  In  compliance  with  provisions  in  the  license,  peti¬ 
tioner,  pursuant  to  Section  4(a)  of  the  Federal  Water 
Power  Act  of  1920  (16  U.  S.  C.  A.,  Sec.  797),  filed  with  the 
Commission  on  March  29, 1930  its  sworn  claimed  cost  state¬ 
ment  showing  the  total  cost  of  the  project  to  be  $10,646,- 
056.76. 

5.  The  accounting  staff  of  the  Commission,  with  represen¬ 
tatives  of  the  Alabama  Public  Service  Commission,  iex- 

9  j 

amined  Petitioner’s  books  and  records  supporting  the 
A3  claimed  cost  of  the  project  and  approved  for  allow¬ 
ance  as  such  cost  $5,694,117.69.  By  stipulation  daited 
December  7,  1931,  entered  into  between  representative^  of 
the  Petitioner  and  of  the  Commission,  which  was  approved 
later  by  the  full  Commission,  other  items  of  claimed  cost 
were  allowed  bv  the  Commission  and  some  items  of  claimed 
cost  were  abandoned  by  Petitioner.  As  a  result  of  infor¬ 
mal  conferences  with  representatives  of  the  Commission, 
all  items  of  cost,  except  those  hereinafter  set  forth,  wjere 
disposed  of. 

6.  The  items  of  the  claimed  cost  not  disposed  of  by  allbw- 
ance  or  by  the  informal  conferences  mentioned  above  and 
left  for  the  determination  of  the  full  Commission  werej  as 
follows: 


Fixed  capital  not  classified  by  prescribed 

accounts . $3,500,000.00 

General  Administration,  Alabama  Power 

Company .  171,028.98 

J.  T.  Newcomb  services .  4,000.00 

W.  J.  Henderson  services .  37$.00 

Lafleur  et  al.  services .  750.00 

Dixie  Construction  Co.  fee .  183,540.15 

Taxes . . .  910.54 

Electric  energy  used  in  construction .  72,788.92 

•Interest .  672,34^.33 

•Actual  interest  remains  to  be  computed  after  deter¬ 

mination  of  cost. 
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7.  The  full  Commission  at  a  hearing  beginning  on  De¬ 
cember  2,  and  concluded  on  December  5, 1931,  received  oral 
testimony  and  documentary  proof  of  the  above  mentioned 
disputed  items  of  claimed  cost  amounting  to  $4,605,735.92. 

8.  On  June  30, 1932  the  Commission  rendered  an  opinion 
pursuant  to  the  hearing  and  in  such  opinion  the  disputed 
items  of  cost  were  disposed  of  as  follows : 


Claimed 

Fixed  capital  not  classified 

by  prescribed  accounts  . $3,500,000.00 

General  administration, 

Alabama  Power  Company  .  171,028.98 


Allowed 


Disallowed 


$76,135.09  $3,423,864.91 


171,028.98 

2,500.00 

375.00 

750.00 


1,500.00 


J.  T.  Newcomb,  services .  4,000.00 

W.  J.  Henderson,  services  .  375.00 

Lafleur  et  al.,  services  .  750.00 

Fee,  Dixie  Construction  Co .  183,540.15  . 

Taxes  .  910.54  683.09 

Electric  energy  used  during 

construction .  72,788.92  30,660.88 

Interest  during  construction  .  672,342.33  Note* 

•Note:  Interest  was  held  to  be  allowable  on  all  costs  of  the 
than  interest,  as  determined  and  allowed  by  the  Commission, 

1918,  as  to  such  costs  theretofore  incurred,  and  from  dates  incurred  as  to 
others,  to  and  including  August  15,  1923;  such,  interest  to  be  computed  in 
accordance  with  the  provisions  of  Paragraph  IV,  Item  6,  of  said  stipulation 
of  December  7,  1931. 


183,540.15 
227.45 

42,128.04 
672,342.33 
project  other 
from  July  1, 


The  allowance  of  the  claimed  cost  for  interest  during  con¬ 
struction  was  directed  to  be  computed  in  accordance  with 
the  Commission’s  order. 

9.  On  November  7, 1932  the  Commission  entered  an  order 
fixing  such  interest  at  the  sum  of  $646,771.48.  A  copy  of 
said  order  of  November  7,  1932  is  attached  hereto  as  Ex¬ 
hibit  “A”  and  made  a  part  hereof.  In  the  Commission’s 
order  of  November  7,  1932,  the  actual  legitimate  original 
cost  of  the  project  as  of  December  31, 1925  was  purportedly 
fixed  at  $7,098,512.51.  Application  by  Petitioner  for  re¬ 
hearing  was  denied  December  19,  1932,  at  which  time  the 
Commission  amended  its  finding  of  the  cost  of  the  project 
to  $7,094,913.69.  A  copy  of  said  order  of  December  19, 1932 
is  hereto  attached  as  Exhibit  “B”  and  made  a  part  hereof. 

10.  The  Commission’s  orders  purportedly  fixing 
A5  the  actual  legitimate  original  cost  of  the  project  also 
required  the  Petitioner  to  establish  and  maintain  con¬ 
trol  sheets  or  accounts  reflecting  the  cost  as  found  by  the 
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Commission,  together  with  subsidiary  records  substantiat¬ 
ing  the  entries  in  such  control  accounts  and  classifying  the 
total  in  detail. 

11.  The  Petitioner  duly  filed  a  bill  in  equity  in  the  then 
Supreme  Court  of  the  District  of  Columbia  to  enjoin  En¬ 
forcement  of  such  orders  of  the  Commission  on  the  grounds, 
among  others,  that  the  accounts  and  records  required  to; be 
established  under  the  Commission’s  orders  would  be  worth¬ 
less  for  the  reason  that  with  respect  to  certain  items  j  of 
claimed  cost  the  Commission’s  findings  were  based  on  er¬ 
roneous  principles  of  law  and  were  not  supported  by  evi¬ 
dence.  Specifically,  the  items  involved  were: 


i 

/I  \  HPpypq  <t  997 

(2)  Dixie  Construction  Co.'  fee "  183,540.15 

(3)  Electric  energy  used  during  construction  42,128^04 

(4)  Fixed  capital  not  classified .  3,500,000:00 

(5)  "Interest . L. 


*  Actual  interest  remains  to  be  computed  after  determiiia- 
tion  of  cost. 

12.  This  next  to  last  item  of  $3,500,000.00  was  claimed 
by  Petitioner  as  the  cost  of  certain  lands,  including  the  dhm 
site  of  the  project  and  appurtenant  water  rights.  After 
trial  on  the  merits,  the  Supreme  Court  of  the  District  jof 
Columbia  entered  an  order  dismissing  the  bill  of  complaint 
[Alabama  Power  Co.  v.  Smith  et  al.,  10  P.  U.  R.  (N.  S.)  275]. 
Appeal  was  duly  taken  by  the  Petitioner  to  this  Honorable 
Court  and  on  September  27,  1937  this  Court  reversed  tbe 
decree  of  the  lower  court  with  orders  to  direct  the  Commis¬ 
sion  to  proceed  in  accordance  with  the  opinion  of  this  Court 
[Alabama  Power  Company  v.  McNinch  et  al.,  68  Apps.  D.  jC. 
132,  94  F.  (2d)  601].  This  Honorable  Court  was  of  tbe 
opinion  that  with  respect  to  the  item  of  taxes  in  the  sum  ;of 
$227.45  and  Dixie  Construction  Company  fee  in  the  amoupt 
of  $183,540.15,  the  action  of  the  Commission  was  cbr- 
A6  rect.  This  Court  found,  however,  that  the  Commis¬ 
sion  had  erred  in  allowing  as  the  cost  of  energy  fijr- 
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nished  for  the  construction  of  the  project  only  the  incre¬ 
ment  cost  of  such  energy.  This  Court  also  found  that  the 
Commission  had  erroneously  failed  to  allow  as  part  of  the 
project  cost  the  cost  of  water  rights  formerly  owned  by  the 
Wetumpka  Power  Company  at  the  site  of  Lock  15,  which 
had  been  acquired  by  the  Petitioner  from  Wetumpka  Power 
Company,  and  of  which  a  portion  had  been  utilized  in  the 
development  of  the  Mitchell  Dam  Project.  The  Court  also 
stated  with  respect  to  this  $3,500,000.00  that  it  would  be 
proper  for  the  Commission  to  give  the  Petitioner  further 
opportunity  for  the  introduction  of  evidence  as  to  financing, 
engineering  and  promotion  costs  incurred  prior  to  1913  by 
Alabama  Traction  Light  &  Power  Company,  the  holding 
company  of  a  predecessor  of  the  Petitioner,  in  furthering 
the  development  of  this  project  and  other  projects  in  Ala¬ 
bama.  Decree  was  entered  by  the  lower  court  in  accord¬ 
ance  with  the  mandate  of  this  Court. 

13.  On  September  26,  1939  the  Commission  entered  an 
order  setting  November  6, 1939  as  the  date  of  the  hearing  on 
the  matters  remanded  by  the  courts  for  further  considera¬ 
tion. 

14.  After  postponement  duly  and  properly  granted,  the 
hearing  in  this  matter  began  on  December  11,  1939  and, 
with  intermediate  recesses,  "was  concluded  on  January  9, 
1940. 

15.  On  November  26, 1940  the  Commission  rendered  a  de¬ 
cision  and  entered  an  order  pursuant  to  the  last  mentioned 
hearing,  whereby  it  made  further  additions  to  the  actual 
legitimate  original  cost  of  the  project  as  previously  deter¬ 
mined  by  it.  A  copy  of  said  order  of  November  26,  1940 
is  attached  to  this  petition  as  Exhibit  “C”  and  made  a  part 
hereof.  Such  order  purports  to  fix  and  determine  the 
actual  legitimate  original  cost  of  Project  No.  82  and  pre¬ 
scribes  certain  accounting  disposition  of  disallowed  items 
of  cost.  The  actual  legitimate  original  cost  of  Project  No. 
82  was  purportedly  fixed  by  the  Commission  in  such  order 
at  $7,209,363.99.  The  amount  of  $3,657,080.83,  representing 
the  total  of  all  items  of  cost  disallowed  (exclusive  of 
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A7  $183,396.22,  the  disallowed  part  of  the  claimed  cost 
of  water  rights  at  Lock  15)  was  ordered  charged!  to 
the  earned  surplus  account  of  Petitioner.  Certain  items  of 
cost  allowed  in  addition  to  Petitioner’s  original  claimed 
cost  were  ordered  charged  to  the  project  accounts  and  Peti¬ 
tioner’s  earned  surplus  account  concurrently  credited  there¬ 
with.  Such  order  further  provided  that  all  amounts  car¬ 
ried  in  the  asset  accounts  of  Petitioner  as  a  part  of  the 
original  cost  of  Project  No.  82,  and  not  otherwise  disposed 
of  by  such  order,  and  which  do  not  represent  the  cost  of 
some  physical  property  other  than  Project  No.  82,  should 
be  transferred  from  such  assets  accounts  and  charged  I  to 
Petitioner’s  earned  surplus  account. 

16.  On  December  23,  1940  Petitioner  filed  with  the  Cojm- 
mission  an  application  for  rehearing  and  reconsideration!  of 
said  orders  of  June  30,  1932,  November  7,  1932,  December 
19, 1932  and  November  26, 1940,  such  application  for  rehear¬ 
ing  being  attached  hereto  as  Exhibit  “D”  and  made  a  part 
hereof. 

17.  On  January  21,  1941  the  Commission  entered  an 
order  denying  Petitioner’s  application  for  rehearing,  which 
order  is  attached  hereto  as  Exhibit  “E”  and  made  a  phrt 
hereof.  As  Petitioner  interprets  such  order,  it  leaves  jin 
full  force  and  effect  the  purported  determination  of  the 
actual  legitimate  original  cost  of  Project  No.  82  as  madeiin 
the  order  of  November  26, 1940  (Exhibit  “C”) ;  denies  Peti¬ 
tioner’s  application  for  rehearing  in  toto;  stays  paragraphs 
(C),  (D),  (E)  and  (F)  of  the  order  of  November  26,  1940 
and  orders  Petitioner  to  show  cause  on  or  before  February 
5, 1941  why  such  stayed  provisions  should  not  be  made  effec¬ 
tive. 

18.  On  January  30,  1941  Petitioner,  by  special  appear¬ 
ance,  filed  with  the  Commission  a  petition  for  extension  iof 
time  to  March  3, 1941,  within  which  to  file  answer  to  the  pro¬ 
visions  of  paragraph  (B)  of  such  order  of  January  21, 19-il. 
On  February  1, 1941  the  Commission  denied  the  petition  |to 
extend  such  time  for  answer  to  March  3, 1941,  but  extended 
such  time  to  February  21,  1941.  Petitioner  filed  with  the 
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Commission  on  February  21,  1941  a  written  sworn  answer 
to  the  provisions  of  paragraph  (B)  of  said  order  of  Janu¬ 
ary  21,  1941.  A  copy  of  such  answer  is  attched  hereto  as 
Exhibit  “F”  and  made  a  part  hereof.  (Exhibits  B,  C  and  E 
to  the  answer,  which  is  Exhibit  “F”  to  this  Petition, 
A8  are  the  same  as  Exhibits  A,  B  and  C  to  this  Petition, 
respectively,  and  are,  therefore,  not  repeated  in  Ex¬ 
hibit  “F”  hereto.) 

19.  The  actual  legitimate  original  cost  of  Project  No.  82 
having  been  purportedly  determined  by  the  order  of  No¬ 
vember  26,  1940  (Exhibit  “C”)  and  Petitioner’s  applica¬ 
tion  for  rehearing  having  been  denied  by  order  of  January 
21,  1941  (Exhibit  “E”),  Petitioner,  therefore,  files  this  its 
petition  requesting  this  Court  to  review  and  modify  or  set 
aside  the  hereinbefore  mentioned  orders  of  the  Commission. 

Points  relied  on. 

20.  Petitioner  relies  upon  the  following  points : 

(1)  The  Commission  erred  in  holding  that  the  fee  of 
$183,340.15  paid  by  the  Petitioner  to  Dixie  Construction 
Company  was  not  a  proper  item  of  cost  of  this  project. 

(2)  The  finding  of  the  Commission  that  Dixie  Construc¬ 
tion  Company  was  maintained  by  the  Petitioner  with  a  view 
of  obtaining  emoluments  and  profits  not  otherwise  allowable 
is  not  supported  by  substantial  evidence. 

(3)  The  finding  by  the  Commission  that  Dixie  Construc¬ 
tion  Company  w^as  nothing  more  than  a  department  of  the 
Petitioner  is  without  substantial  support  in  the  evidence. 

(4)  The  Commission  erred  in  holding  that  taxes  paid  on 
project  lands  prior  to  July  1,  1918  are  not  proper  items  of 
cost  of  this  project. 

(5)  If  either  the  provisions  of  the  Federal  Water  Power 
Act  or  the  Federal  Power  Act  are  construed  as  authorizing 
the  disallowance  as  cost  of  the  taxes  so  paid,  then  the  pro¬ 
visions  so  construed  would  be  to  that  extent  unconstitutional 
and  void  as  a  denial  of  just  compensation  and  due  process 
of  law  secured  to  Petitioner  by  the  Constitution  of  the 
United  States. 


I 
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A9  (6)  The  Commission  erred  in  holding  that  iiiter- 
est  on  items  of  cost  incurred  prior  to  July  1, 191|8  is 
not  a  proper  item  of  cost  of  this  project. 

(7)  If  either  the  provisions  of  the  Federal  Water  Pdwer 
Act  or  the  Federal  Power  Act  are  construed  as  authoriz¬ 
ing  the  disallowance  as  cost  of  interest  so  paid,  then  the 
provisions  so  construed  would  be  to  that  extent  unconstitu¬ 
tional  and  void  as  a  denial  of  just  compensation  and  jdue 
process  of  lawT  secured  to  Petitioner  by  the  Constitutioh  of 
the  United  States. 

(8)  The  Commission  erred  in  its  finding  that  the  acjtual 
legitimate  original  cost  of  the  lands  composing  the  dam 
site  and  appurtenant  water  rights  at  Mitchell  Dam,  exclu¬ 
sive  of  the  lands  and  water  rights  contributed  by  the  dam 
site  known  as  Lock  15,  was  only  $76,135.09,  there  beingf  no 
substantial  evidence  to  support  such  determination. 

(9)  The  Commission  erred  in  fixing  the  actual  legitimate 
original  cost  of  the  lands  composing  the  dam  site  and  j ap¬ 
purtenant  water  rights  of  Mitchell  Dam,  exclusive  of  ithe 
lands  and  water  rights  contributed  by  the  dam  site  knbwn 
as  Lock  15,  in  that  the  Commission  has  not  included  in  such 

•  j 

cost  the  known  and  undisputed  expenditures  of  the  Ala¬ 
bama  Traction,  Light  and  Power  Company  hereinafter, re¬ 
ferred  to  as  the  Traction  Company,  in  acquiring  control  of 
such  dam  site  and  water  rights. 

(10)  There  is  no  substantial  evidence  supporting  jthe 
finding  of  the  Commission  that  the  actual  legitimate  orig¬ 
inal  cost  of  the  water  rights  at  Lock  15  absorbed  in  'the 
Mitchell  Dam  project  was  only  $66,603.78. 

(11)  The  Commission  erred  in  holding  that  the  cost  of 
Mitchell  Dam  site  and  appurtenant  water  rights  was  not 
equivalent  to  the  value  of  such  dam  site  and  water  rights 
as  of  July  29, 1913,  the  date  of  the  merger  or  consolidation 
of  Alabama  Power  Company,  Wetumpka  Power  Company, 
Alabama  Electric  Company,  Alabama  Power  &  Electric 
Company  and  Alabama  Power  Development  Company. 

(12)  The  Commission  erred  in  failing  or  refusing!  to 
consider  as  evidence. of  the  value  of  the  property  in- 


i 

i 
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A10  volved  in  the  merger  or  consolidation  of  July  29, 
1913  the  value  of  the  property  as  determined  at  the 
time  of  the  consolidation  by  the  boards  of  directors  of  the 
constituent  companies. 

(13)  The  Commission  erred  in  failing  or  refusing  to 
consider  as  evidence  a  valuation  of  the  property  involved 
in  such  consolidation  or  merger  of  1913  made  by  competent 
engineers  at  the  time  of  such  merger  or  consolidation. 

(14)  The  Commission  erred  in  failing  or  refusing  to  con¬ 
sider  the  testimony  of  Petitioner’s  witness  Moreland  as  to 
the  value  or  cost  of  the  Mitchell  Dam  site  lands  and  appur¬ 
tenant  water  rights  as  of  the  date  of  July  29,  1913. 

(15)  The  Commission  erred  in  holding  that  the  right  of 
the  Petitioner  to  develop  the  water  power  of  the  Coosa 
River  is  not  a  riparian  right. 

(16)  The  Commission  erred  in  determining  the  amount 
of  the  consideration  paid  by  the  Traction  Company  to  ob¬ 
tain  control  of  certain  of  the  dam  sites  and  water  rights 
involved  in  such  merger  of  1913  in  that  the  Commission 
adopted  as  a  measure  of  part  of  such  consideration  the  mar¬ 
ket  value  of  instead  of  the  principal  amount  of  the  Traction 
Company  bonds  given  by  the  Traction  Company  as  a  part 
of  such  consideration. 

(17)  The  finding  of  the  Commission  that  the  amount  of 
the  consideration  paid  by  the  Traction  Company  for  con¬ 
trol  of  the  dam  sites  and  water  rights  involved  in  such  1913 
merger  or  consolidation  was  the  equivalent  of  the  value  of 
such  properties  is  without  substantial  support  in  the  evi¬ 
dence  and  was  made  in  arbitrary  disregard  of  the  indis¬ 
putable  character  of  the  evidence. 

(18)  The  Commission  erred  in  failing  or  refusing  to  con¬ 
sider  the  testimony  of  Petitioner’s  witness  Moreland  as  to 
the  value  or  cost  as  of  July  29, 1913  of  that  part  of  the  lands 
and  water  rights  at  Lock  15  absorbed  by  the  Mitchell  Dam 
project. 

(19)  The  Commission  erred  in  holding  that  the  testi¬ 
mony  of  Petitioner’s  witness  Moreland  as  to  the  value  or 
cost  of  lands  comprising  the  dam  site  and  appurtenant 
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water  rights  at  Mitchell  Dam  as  of  July  29,  1913,  was  in¬ 
competent  to  prove  the  cost  to  Petitioner  of  such  property 
as  at  said  date. 

All  (20)  The  Commission  erred  in  holding  that  the 
actual  reasonable  cost  to  Petitioner  of  the  Lock  15 
land  and  water  rights  was  the  equivalent  of  an  allocated 
part  of  the  consideration  paid  for  control  of  such  property 
and  other  property  by  Alabama  Traction,  Light  and  Power 
Company  in  1912. 

(21)  The  method  of  allocation  by  the  Commission  of  the 
consideration  paid  by  the  Traction  Company  as  deterniined 
by  the  Commission  to  the  Lock  15  properties  is  without  sub¬ 
stantial  support  in  the  evidence. 

(22)  The  Commission  erred  in  not  finding  that  the  actual 
legitimate  original  cost  of  the  lands  and  wrater  rights  at 
Lock  15  acquired  by  Petitioner  in  the  merger  or  consolida¬ 
tion  of  July  29, 1913  was  equal  to  the  par  value  of  the  stjocks 
issued  by  the  resulting  corporation  at  that  time  in  payment 
for  such  property  and  property  rights. 

(23)  The  provisions  of  paragraph  (A)  of  the  ordbr  of 
the  Commission  dated  November  26,  1940  requiring  Peti¬ 
tioner  to  establish  and  maintain  control  accounts  reflecting 
the  actual  legitimate  original  cost  of  this  project  as  deter¬ 
mined  by  the  Commission,  are  arbitrary  and  capricious  in 
that  no  law  grants  to  the  Commission  such  power  and  au¬ 
thority. 

(24)  The  provisions  of  paragraph  (B)  of  the  order  of  the 
Commission  dated  November  26,  1940  requiring  Petitioner 
to  establish  and  maintain  subsidiary  accounts  substantiat¬ 
ing  the  entries  of  the  control  account  mentioned  in  para¬ 
graph  (A)  of  such  order,  are  arbitrary  and  capricious  in 
that  no  law  grants  to  the  Commission  such  power  and  au¬ 
thority. 

(25)  The  provisions  of  paragraph  (C)  of  the  order  of 
the  Commission  dated  November  26,  1940  requiring  peti¬ 
tioner  to  transfer  from  the  project  account  and  charge  to 
earned  surplus  account  the  amount  of  $3,657,080.83, 1  dis¬ 
allowed  by  the  Commission  as  a  part  of  the  project  cost;  are 
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arbitrary  in  that  no  law  grants  to  the  Commission  the  power 
and  authority  attempted  to  be  exerted  by  such  provisions. 

(26)  The  requirements  of  paragraphs  (B),  (C), 
A12  (D),  (E)  and  (F)  of  the  Commission’s  order  dated 

November  26, 1940  are  and  each  of  them  is  erroneous 
and  void,  separately  and  severally,  because  the  Petitioner 
was  given  no  notice  that  any  such  requirements  were  pro¬ 
posed  and  was  given  no  opportunity  to  be  heard  on  any  of 
such  requirements.  If  Petitioner  were  required  to  comply 
with  any  of  such  requirements,  Petitioner  would  be  de¬ 
prived  of  property  without  due  process  of  law. 

(27)  The  provisions  of  paragraph  (C)  of  the  order  of 
the  Commission  dated  November  26,  1940  are  erroneous  in 
that  such  provisions  require  that  Petitioner  charge  to 
earned  surplus  the  sum  of  $3,657,480.S3,  whereas,  even  if 
the  amounts  disallowed  by  the  Commission  were  not  prop¬ 
erly  a  part  of  the  project  cost,  the  amount  so  required  to 
be  charged  to  surplus  includes  substantial  and  important 
items  of  cost  which  do  not  relate  to  the  earnings  or  opera¬ 
tions  of  the  Petitioner  and,  therefore,  would  not  be  prop¬ 
erly  chargeable  to  surplus. 

(28)  The  provisions  of  paragraph  (D)  of  the  order  of 
the  Commission  requiring  the  credit  of  the  items  named 
therein  to  earned  surplus  account  are  erroneous  for  the  rea¬ 
sons  set  forth  in  objection  numbered  26  hereof. 

(29)  The  requirements  of  paragraph  (E)  of  the  order  of 
the  Commission  dated  November  26,  1940  are  erroneous  in 
that  none  of  the  charges  therein  dealt  w’ith  were  involved 
in  the  issues  in  the  proceeding  in  which  such  order  was  en¬ 
tered  nor  was  the  proper  accounting  practice  with  respect 
to  any  of  such  items  made  an  issue  in  such  proceeding. 

(30)  The  provisions  of  paragraph  (F)  of  the  order  of  the 
Commission  dated  November  26,  1940  requiring  Petitioner 
to  comply  with  such  order  and  to  execute  and  submit  to  the 
Commission  FPC  Form  76  showing  such  compliance  are 
null  and  void  in  that  no  such  power  or  authority  is  granted 
to  the  Commission  by  law. 


13 


(31)  The  Commission  erred  in  overruling  Petitioner’s 
application  for  rehearing. 

A13  (32)  The  provisions  of  paragraph  (B)  of  the 

order  of  the  Commission  dated  January  21, 1941  (Ex¬ 
hibit  “E”  hereto)  requiring  Petitioner  to  show  cahse  in 
writing,  under  oath,  why  the  accounting  instructions  aid  re¬ 
quirements  contained  in  paragraphs  (C),  (D)  and  (p)  of 
the  order  dated  November  26,  1940  (Exhibit  “D”  hejreto) 
should  not  be  enforced,  are  null  and  void  in  that  such  does 
•  not  constitute  a  hearing  as  provided  for  by  law  and  denies 
Petitioner  due  process  of  law. 

The  grounds  for  review  hereinabove  set  out,  except 
grounds  numbered  (31)  and  (32),  were  urged  befor^  the 
Commission  in  Petitioner’s  application  for  rehearing  dated 
December  21,  1940  and  filed  with  the  Commission  on  De¬ 
cember  23, 1940  (Exhibit  “D”  hereto). 

| 

l 

Prayer. 

21.  PREMISES  CONSIDERED,  your  Petitioner,  i  Ala¬ 
bama  Power  Company,  an  Alabama  corporation,  petitions 
this  Honorable  Court  for  a  review  of  the  hereinbefore  'men¬ 
tioned  orders  of  the  Federal  Power  Commission  entered 
June  30,  1932,  November  7,  1932,  December  19,  1932]  No¬ 
vember  26,  1940  and  January  21,  1941,  and  respectfully 
prays : 

(a)  That  this  Honorable  Court  take  jurisdiction  ovejr  the 
parties  and  subject-matter  of  this  petition ; 

(b)  That  a  copy  of  this  petition  for  review  be  served 
upon  a  member  of  the  respondent  Commission  as  prescribed 
by  law ; 

(c)  That  this  Honorable  Court  review  the  orders  pf  re¬ 
spondent  Commission  dated  June  30,  1932,  November  7, 
1932,  December  19,  1932,  November  26,  1940  and  Janjuary 
21,  1941; 

(d)  That  upon  review  of  said  orders  by  this  Honorable 
Court,  the  errors  herein  complained  of  be  corrected 

A14  by  setting  aside  and  modifying  or  annulling  j  said 

I 


14 


orders  of  the  respondent  Commission  insofar  as  such 
orders  purport  to  fix  and  determine  the  actual  legitimate 
original  cost  of  Project  No.  82; 

(e)  That  upon  review  of  such  orders  by  this  Honorable 
Court  it  set  aside  and  annul  said  orders  of  the  respondent 
Commission  insofar  as  such  orders  prescribe  the  accounting 
disposition  of  the  disallowed  items  of  cost; 

(f)  That  this  Honorable  Court  grant  to  Petitioner  such 
other  and  further  relief  as  may  be  deemed  by  this  Honor¬ 
able  Court  to  be  just  and  proper  in  the  premises  and  as  the 
equities  of  Petitioner’s  cause  may  require. 

And  your  Petitioner  will  ever  pray. 

ALABAMA  POWER  COMPANY 

By  W.  M.  STANLEY 
Vice  President 

H.  CECIL  KILPATRICK 
American  Security  Building, 

Washington,  D.  C. 

P.  W.  TURNER 
WALTER  BOULDIN 
W.  M.  MOLONEY 
Attorneys  for  Petitioner , 

600  North  18th  Street, 

Birmingham,  Alabama. 

MARTIN,  TURNER  &  McWHORTER 
600  North  18th  Street, 

Birmingham,  Alabama. 

Of  Counsel. 

A 15  State  of  Alabama 

Jefferson  County 

Before  me,  the  undersigned  authority,  in  and  for  said 
County,  in  said  State,  personally  appeared  W.  M.  Stanley, 
who,  after  being  duly  sworn,  deposes  and  says  that  he  is 
Vice  President  of  Alabama  Power  Company,  Licensee  of 
Mitchell  Dam,  Project  No.  82 ;  that  as  such  officer  he  is  au- 
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thorized  to  make  this  affidavit;  that  he  has  read  the  aver¬ 
ments  of  the  foregoing  petition  for  review;  that  he  verily 
believes  the  averments  thereof  to  be  true. 

i 

W.  M.  STANLEY 

i 

Sworn  to  and  subscribed  before  me,  this  17  day  of  March, 
1941.  ! 

MILDRED  COLE 

(Seal)  N otary  Public 

Service  of  the  foregoing  Petition  to  Review  and  Modify 
or  Set  Aside  Orders  of  the  Federal  PowTer  Commission  is 
hereby  acknowledged  and  accepted. 

This  20  dav  of  March,  1941. 

LEON  M.  FUQUAY,  j 
Secretary ,  Federal  Power j 
Commission. 

\ 

A16  Exhibit  “A” 

i 

Federal  Power  Commission 

George  Otis  Smith,  Ralph  B.  Williamson,  Frank  P. 
McNinch,  Claude  L.  Draper  Commissioners 

Order  determining  cost 
(Project  No.  82,  Alabama,  Mitchell  Dam) 
(Alabama  Power  Co.,  licensee) 

This  matter  comes  before  the  commission  for  the  deter¬ 
mination  of  the  actual  legitimate  cost  of  construction  of 
the  above  entitled  project  as  of  December  31,  1925 ; 

And  licensee  having  hereinbefore  filed  its  statement  of 
such  costs  in  the  total  amount  of  $10,646,056.76; 

And  various  of  such  costs  having  heretofore  been;  ap¬ 
proved  by  the  commission  for  allowance,  as  follows : 

1.  By  its  order  of  June  30, 1932: 

(a)  Passed  by  the  accounting  division. .  .$5,694,117.69 

(b)  Allowed  by  stipulation .  197,326.09 
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2.  By  its  decision  of  June  30, 1932,  and  opin¬ 
ion  in  accordance  therewith . 

And  licensee  having  agreed  with  the  solicitor 
for  the  commission  by  stipulation  dated  Sep¬ 
tember  20,  1932,  upon  the  amount  of  interest 
during  construction  to  be  computed  in  accord¬ 
ance  with  the  commission’s  decision  and  opin¬ 
ion  above  referred  to,  the  amount  of  interest 

so  agreed  being . 

And  it  appearing  that  a  credit  of  $216,449.89 
for  electric  energy  generated  during  construc¬ 
tion,  which  was  deducted  from  the  cost  of  the 
project  in  the  aforesaid  decision  of  June  30, 
1932,  had  previously  been  so  deducted  by  licen¬ 
see  in  computing  its  statement  of  costs;  that 
such  deduction  was  properly  computed,  and 
that  a  corresponding  further  allowance  should 
therefore  be  made  in  the  amount  of  $61,714.32, 
treated  as  a  suspension  in  connection  with  this 
item  in  the  preliminary  accounting  report;  and 
that  an  aggregate  further  allowance  to  the  cost 
of  said  project  is  required  on  account  of  the 
foregoing  in  the  amount  of . 


282,133.04 


646,771.48 


278,164.21 


A17  And  this  case  having  been  fully  heard  and  duly 
submitted  by  the  parties,  and  full  investigation  of 
the  matters  and  things  involved  having  been  made,  and  the 
commission  being  fully  advised  in  the  premises ; 

Now,  Therefore,  pursuant  to  the  foregoing,  the  commis¬ 
sion  hereby  finds  and  determines : 

1.  That  the  total  actual  legitimate  cost  of  the  above  en¬ 
titled  project  as  of  December  31,  1925,  was  $7,098,512.51; 

2.  That  the  remaining  $3,547,544.25  of  the  amount 
claimed  by  the  licensee  does  not  represent  proper,  reason¬ 
able,  and  legitimate  costs  for  the  construction  of  said  pro¬ 
ject,  and  should  be  and  the  same  is  hereby  disallowed. 

Wherefore,  pursuant  to  such  findings  and  determina¬ 
tions,  the  commission  hereby  orders : 
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1.  That  the  licensee  establish  and  maintain  control  ledger 
sheets  or  accounts  with  reference  to  said  project  showing 
a  total  debit  balance  in  its  fixed  capital  accounts  beginning 
with  an  entry  of  $7,098,512.51  as  the  actual  legitimate  origi¬ 
nal  cost  of  said  project  as  of  December  31,  1925 ; 

2.  That  said  licensee  establish  and  maintain  subsidiary 
ledger  sheets  or  accounts  or  records,  showing  and  substan¬ 
tiating  all  entries  in  such  control  account,  and  classifying 
the  total  for  fixed  capital  in  appropriate  detail  and  in  ac¬ 
cordance  with  the  commission’s  rules,  regulations,  and  de¬ 
cisions. 

3.  That  the  licensee  comply  with  this  order  within  sixty 
(60)  days  from  the  date  of  its  service. 

•  •  *  *  #  #  •  •  •  j  • 

I,  George  Otis  Smith,  Chairman  of  the  Federal  Pow^r 
Commission,  hereby  certify  that  the  foregoing  is  a  true  apd 
correct  copy  of  an  order  approved  and  adopted  by  the 
Federal  Power  Commission  at  a  meeting  in  the  City  jof 
Washington,  District  of  Columbia,  on  the  7th  day  of  Novem¬ 
ber,  1932. 

In  testimony  whereof,  I  have  hereunto  set  my 
A18  hand  and  caused  the  seal  of  the  Federal  Power  Com¬ 
mission  to  be  affixed  at  the  City  of  Washington,  Dis¬ 
trict  of  Columbia,  this  9th  day  of  November,  1932. 

(Signed)  GEO.  OTIS  SMITH  ] 

(Seal)  Chairman 

| 

j 

i 

i 
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i 
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A19  Exhibit  “B” 

December  19, 1932. 

Before  the  Federal  Power  Commission 

Project  No.  82 — Mitcbell  Dam 
Alabama  Power  Company — Licensee 


Order  denying  rehearing  and  modifying  order  dated 

November  7, 1932. 

It  appearing,  That  the  Commission  has  fully  considered 
the  premises  urged  in  licensee’s  application  dated  Novem¬ 
ber  21,  1932,  and  on  the  date  hereof  has  made  and  filed  its 
opinion  thereon,  which  said  opinion  is  hereby  referred  to 
and  made  a  part  hereof : 

It  is  ordered :  That  said  application  for  rehearing  be  and 
the  same  is  hereby  denied; 

It  is  further  ordered :  That  this  Commission’s  order 
herein  of  November  7, 1932,  be  revised  and  amended  as  fol¬ 
lows: 

(1)  That  the  amount  allowed  by  stipulation  and  decided 
in  said  order  as  $197,326.09  is  amended  to  read  instead 
$193,727.27 ; 

(2)  That  the  total  actual  legitimate  cost  of  the  above 
entitled  project  as  of  December  31, 1925,  referred  to  in  said 
order  as  $7,098,512.69,  is  amended  to  read  instead  $7,094,- 
913.69; 

(3)  That  the  remainder  of  licensee’s  claim  to  be  dis¬ 
allowed,  referred  to  in  said  order  as  $3,547,544.25,  is 
amended  to  read  instead  $3,551,143.07; 

(4)  That  the  time  accorded  in  said  order  for  compliance 
therewith  be  extended  to  sixty  (60)  days  from  the  date  of 
service  of  this  order. 

Executed  at  Washington,  D.  C.,  this  19th  day  of  Decem¬ 
ber,  1932. 

BY  THE  COMMISSION 
(Signed)  GEO.  OTIS  SMITH 

Chairman 
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A20  Exhibit  “C” 

I 

United  States  of  America 
Federal  Power  Commission 

Commissioners 

Leland  Olds,  Chairman,  Claude  L.  Draper,  Basil  Manly, 
John  W.  Scott  and  Clyde  L.  Seavey. 

November  26,  1940 

Project  No.  82 

] 

In  the  Matter  of 

Alabama  Power  Company,  Licensee 

j 

Order  supplemental  to  order  of  December  19,  1932,  deter¬ 
mining  actual  legitimate  original  cost  and  prescribing 
accounting  therefor. 

Having  considered  the  matters  of  record  with  respect 
to  the  actual  legitimate  original  cost  of  Mitchell  Dkm, 
project  No.  82,  Alabama  Power  Company,  Licensee,;  as 
of  December  31,  1925 ;  the  previous  opinions  and  orders  of 
the  Commission  with  respect  thereto;  the  proceedings 
subsequently  had  in  the  court  review  thereof;  the  deci¬ 
sions  of  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  in  Alabama  Power  Company  v.  McNinch 
et  al.,  94  Fed.  (2d)  601,  in  which  the  Court  said,  in  part: 

i 

“In  summary:  We  hold  that  the  trial  court  correctly 
sustained  the  Commission’s  allowances  for  land,  taxes, 
and  interest,  and  its  refusal  to  allow  the  fee  of  the  Dixie 
Construction  Company.  But  we  hold  further  that  the  trial 
court  should  have  directed  the  Commission  to  consider  !the 
cost  of  the  water  right  at  Lock  15  and  to  have  required 
the  Commission  to  allow  not  merely  the  out-of-pocket 
cost  of  electric  energy  but  the  total  cost  exclusive!  of 
profit,  and  therefore  to  have  required  the  Commission!  to 
determine  whether  or  not  the  rate  of  1.187  per  k.w.h.  in¬ 
cluded  any  element  of  profit.  We  further  hold  that  since 


i 
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the  case  must  be  returned  to  the  Commission  in  respect 
of  the  foregoing  items,  it  would  be  proper  for  the 
A21  Commission  to  allow  the  licensee  further  oppor¬ 
tunity  to  introduce  evidence  of  the  cost  of  financing, 
engineering,  and  promotional  services  prior  to  1913  in¬ 
cluded  in  the  Power  Company’s  claimed  figure  of  $3,500,- 
000.”  page  622) 

and  the  record  of  hearings  held  subsequent  to  and  in  con¬ 
formity  wtih  said  decision  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  at  which  hearings 
the  Licensee  was  given  opportunity  to  introduce  evidence; 
and  having  on  this  date  made  and  entered  its  Opinion  No. 
55,  which  is  hereby  referred  to  and  made  a  part  hereof  by 
reference ; 

The  Commission  finds  that: 

(1)  The  actual  legitimate  original  cost  of  electric  energy 
furnished  by  Licensee  to  this  project  during  construction 
was  $51,966.58  as  of  December  31,  1925,  and  the  balance 
of  the  $72,788.92  claimed  cost  thereof,  or  $20,822.34  is 
hereby  disallowed; 

(2)  The  actual  legitimate  original  cost  of  that  part  of 
the  water  rights  at  Lock  15  allocable  to  this  project  as  of 
December  31,  1925,  was  $66,603.78,  and  the  balance  of 
the  $250,000  claimed  cost  thereof,  or  $183,396.22,  is  hereby 
disallowed ; 

(3)  Having  hereby  increased  its  determination,  made 
by  order  of  November  7,  1932,  as  modified  by  order  of 
December  19,  1932,  of  the  actual  legitimate  original  cost 
of  this  project  as  of  December  31,  1925,  the  amount  here¬ 
tofore  allowed  for  interest  during  construction  must  be 

increased  by  an  additional  allowance  of  $26,540.82; 
A22  (4)  The  addition  of  the  foregoing  amounts  in¬ 

creases  the  actual  legitimate  original  cost  as  of 
December  31,  1925,  from  $7,094,913.69  (as  determined  by 
Commission  order  of  November  7,  1932,  as  modified  by 
order  of  December  19,  1932)  to  $7,209,363.99; 


I 


21 

The  Commission  orders  that: 

(A)  The  Licensee,  Alabama  Power  Company,  establish 
and  maintain  control  accounts  with  reference  to  this  pro¬ 
ject  showing  a  total  debit  balance  in  its  fixed  capital  ac¬ 
counts  beginning  with  an  entry  of  $7,209,363.99  ($7,694,- 
913.69  previously  allowed  plus  $114,450.30  now  allowed  in 
addition  thereto)  as  the  actual  legitimate  original  cost  of 
said  project  as  of  December  31,  1925; 

(B)  The  Licensee  establish  and  maintain  subsidiary 
accounts  showing  and  substantiating  all  entries  in  such 
control  accounts,  and  classifying  the  total  for  fixed  capital 
in  appropriate  detail  and  in  accordance  with  the  provi¬ 
sions  of  the  Commission’s  Uniform  System  of  Accounts 
Prescribed  for  Public  Utilities  and  Licensees,  revised  to 

7  I 

December  31,  1936,  pursuant  to  authority  granted  by'  the 
Federal  Power  Act; 

(C)  The  amount  of  $3,657,080.83,  representing  the  total 
of  all  items  disallowed,  exclusive  of  $183,396.22,  the  'dis¬ 
allowed  part  of  claimed  cost  appertaining  to  water  rights 
at  Lock  15,  be  transferred  from  the  project  accounts  |and 
charged  to  the  earned  surplus  account  pursuant  to  and  in 
accordance  with  the  applicable  provisions  of  said  Uniform 
System  of  Accounts  Prescribed  for  Public  Utilities  land 

Licensees ; 

A23  (D)  The  amount  of  $152,814.31  for  organization 

expenses,  the  amount  of  $66,603.78  for  the  cost  of 
the  Mitchell  Dam  portion  of  the  Lock  15  water  rights,  land 
the  $969.97  for  interest,  allowed  in  addition  to  Licensee’s 
original  claimed  cost  shall  be  charged  to  the  projectj  ac¬ 
counts  and  the  earned  surplus  account  concurrently  cred¬ 
ited  with  the  total  of  these  items; 

(E)  All  amounts  now  carried  in  the  asset  accounts  as 
part  of  the  original  charges  to  the  cost  of  the  project  up 
to  and  including  December  31,  1925,  and  not  otherwise 
disposed  of  by  this  order,  and  which  do  not  represent  the 
cost  of  some  physical  property  other  than  this  project, 
shall  be  transferred  from  such  accounts,  both  control  land 
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subsidiary,  in  which  included,  and  the  net  amount  thereof 
charged  to  earned  surplus  account,  pursuant  to  and  in 
accordance  with  the  applicable  provisions  of  said  Uniform 
System  of  Accounts; 

(F)  Within  sixty  (60)  days  of  service  of  this  order, 
the  Licensee  comply  with  this  order  and  execute  and  sub¬ 
mit  to  the  Commission  FPC  Form  No.  76  showing  such 
compliance. 

By  the  Commission. 

LEON  M.  FUQUAY, 

Secretary. 

A24  Exhibit  “D” 

Before  the  Federal  Power  Commission 


Project  No.  82 — Mitchell  Dam 


Alabama  Power  Company,  Licensee 


Application  for  rehearing  December  21,  1940. 

Comes  the  Licensee,  Alabama  Power  Company,  and 
makes  this  its  application  to  the  Commission  for  a  rehear¬ 
ing  and  reconsideration  of  the  orders  of  the  Commission, 
in  this  cause  dated  June  30,  1932,  November  7,  1932,  De¬ 
cember  19,  1932  and  November  26,  1940,  purporting  to  fix 
and  determine  the  actual  legitimate  original  cost  of  Mitchell 
Dam,  Project  No.  82-Ala. 

Licensee  further  petitions  the  Commission  for  a  stay  of 
the  foregoing  orders  of  the  Commission  pending  considera¬ 
tion  of  this  application  and  for  grounds  of  this  application 
and  objections  to  such  orders  and  petition  says : 

1.  The  Commission  erred  in  holding  that  the  fee  of  $183,- 
340.15  paid  by  the  Licensee  to  Dixie  Construction  Company 
was  not  a  proper  item  of  cost  of  this  project. 

2.  The  finding  of  the  Commission  that  Dixie  Construction 
Company  was  maintained  by  the  Licensee  with  a  view  to 
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obtaining  emoluments  and  profits  not  otherwise  allowably  is 
not  supported  by  substantial  evidence. 

3.  The  finding  by  the  Commission  that  Dixie  Construc¬ 
tion  Company  was  nothing  more  than  a  department  of  the 
Licensee  is  without  substantial  support  in  the  evidence. 

4.  The  Commission  erred  in  holding  that  taxes  paid  on 
project  lands  prior  to  July  1,  1918  are  not  proper  items  of 
cost  of  this  project. 

5.  If  either  the  provisions  of  the  Federal  Water  Power 
Act  or  the  Federal  Power  Act  are  construed  as  authorizing 

the  disallowance  as  cost  the  taxes  so  paid,  then  the 
A25  provisions  so  construed  would  be  to  that  extent  un¬ 
constitutional  and  void  as  a  denial  of  just  compensa¬ 
tion  and  due  process  of  law  secured  to  Licensee  by  the  Con¬ 
stitution  of  the  United  States. 

6.  The  Commission  erned  in  holding  that  interest  on 
items  of  cost  incurred  prior  to  July  1,  1918  is  not  a  proper 
item  of  cost  of  this  project. 

7.  If  either  the  provisions  of  the  Federal  Water  Po\jirer 
Act  or  the  Federal  Power  Act  are  construed  as  authorizing 
the  disallowance  as  cost  of  interest  so  paid  then  the  pro¬ 
visions  so  construed  would  be  to  that  extent  unconstitu¬ 
tional  and  void  as  a  denial  of  just  compensation  and  due 
process  of  law  secured  to  Licensee  by  the  Constitution  of 
the  United  States. 

8.  The  Commission  erred  in  its  finding  that  the  actiial 
legitimate  original  cost  of  the  lands  composing  the  dam  site 
and  appurtenant  water  rights  at  Mitchell  Dam,  exclusive 
of  the  lands  and  water  rights  contributed  by  the  dam  ^ite 
known  as  Lock  15,  was  only  $76,135.09,  there  being  no  sub¬ 
stantial  evidence  to  support  such  determination. 

9.  The  Commission  erred  in  fixing  the  actual  legitimate 
original  cost  of  the  lands  composing  the  dam  site  and  ap¬ 
purtenant  water  rights  of  Mitchell  Dam,  exclusive  of  jthe 
lands  and  water  rights  contributed  by  the  dam  site  known 
as  Lock  15,  in  that  the  Commission  has  not  included  in  such 
cost  the  known  and  undisputed  expenditures  of  the  Alabama 
Traction,  Light  and  Power  Company,  hereinafter  referjred 
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to  as  the  Traction  Company,  in  acquiring  control  of  such 
dam  site  and  water  rights. 

10.  There  is  no  substantial  evidence  supporting  the  find¬ 
ing  of  the  Commission  that  the  actual  legitimate  original 
cost  of  the  water  rights  at  Lock  15  absorbed  in  the  Mitchell 
Dam  project  was  only  $66,603.78. 

11.  The  Commission  erred  in  holding  that  the  cost  of  the 
Mitchell  Dam  site  and  appurtenant  water  rights  was  not 
equivalent  to  the  value  of  such  dam  site  and  water  rights  as 
of  July  29, 1913,  the  date  of  the  merger  or  consolidation  of 

Alabama  Power  Company,  Wetumpka  Power  Com- 
A26  pany,  Alabama  Electric  Company,  Alabama  Power 
&  Electric  Company  and  Alabama  Power  Develop¬ 
ment  Company. 

12.  The  Commission  erred  in  failing  or  refusing  to  con¬ 
sider  as  evidence  of  the  value  of  the  property  involved  in  the 
merger  or  consolidation  of  July  29,  1913  the  value  of  the 
property  as  determined  at  the  time  of  the  consolidation  by 
the  boards  of  directors  of  the  constituent  companies. 

13.  The  Commission  erred  in  failing  or  refusing  to  con¬ 
sider  as  evidence  a  valuation  of  the  property  involved  in 
such  consolidation  or  merger  of  1913  made  by  competent 
engineers  at  the  time  of  such  merger  or  consolidation. 

14.  The  Commission  erred  in  failing  or  refusing  to  con¬ 
sider  the  testimony  of  Licensee’s  witness  Moreland  as  to 
the  value  or  cost  of  the  Mitchell  Dam  site  lands  and  appur¬ 
tenant  water  rights  as  of  the  date  of  July  29, 1913. 

15.  The  Commission  erred  in  holding  that  the  right  of  the 
Licensee  to  develop  the  water  power  of  the  Coosa  River 
is  not  a  riparian  right. 

16.  The  Commission  erred  in  determining  the  amount  of 
the  consideration  paid  by  the  Traction  Company  to  obtain 
control  of  certain  of  the  dam  sites  and  water  rights  in¬ 
volved  in  such  merger  of  1913  in  that  the  Commission 
adopted  as  a  measure  of  part  of  such  consideration  the 
market  value  of  instead  of  the  principal  amount  of  the 
Traction  Company  bonds  given  by  the  Traction  Company 
as  a  part  of  such  consideration. 
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17.  The  finding  of  the  Commission  that  the  amount  of  the 
consideration  paid  by  the  Traction  Company  for  control 
of  the  dam  sites  and  water  rights  involved  in  such  i913 
merger  or  consolidation  was  the  equivalent  of  the  value  of 
such  properties  is  without  substantial  support  in  the j  evi¬ 
dence  and  was  made  in  arbitrary  disregard  of  the  indisput¬ 
able  character  of  the  evidence. 

18.  The  Commission  erred  in  failing  or  refusing  to  con¬ 
sider  the  testimony  of  Licensee’s  witness  Moreland  as  tp  the 
value  or  cost  as  of  July  29,  1913  of  that  part  of  the  lands 
and  w-ater  rights  at  Lock  15  absorbed  by  the  Mitchell  Bam 

project. 

A27  19.  The  Commission  erred  in  holding  that  j  the 

testimony  of  Licensee’s  witness  Moreland  as  to  the 
value  or  cost  of  lands  comprising  the  dam  site  and  appur¬ 
tenant  water  rights  at  Mitchell  Dam,  as  of  July  29,  1913, 
was  incompetent  to  prove  the  cost  to  Licensee  of  such  prop¬ 
erty  as  at  said  date.  * 

20.  The  Commission  erred  in  holding  that  the  actual  i'ea- 
sonable  cost  to  Licensee  of  the  Lock  15  land  and  whter 
rights  was  the  equivalent  of  an  allocated  part  of  the  con¬ 
sideration  paid  for  control  of  such  property  and  other  prop¬ 
erty  by  Alabama  Traction  Light  and  Power  Company  in 
1912. 

21.  The  method  of  allocation  by  the  Commission  of  the 
consideration  paid  by  the  Traction  Company  as  determined 
by  the  Commission  to  the  Lock  15  properties  is  without  Sub¬ 
stantial  support  in  the  evidence. 

22.  The  Commission  erred  in  not  finding  that  the  actual 
legitimate  original  cost  of  the  lands  and  water  right^  at 
Lock  15  acquired  by  Licensee  in  the  merger  or  consolidation 
of  July  29,  1913  was  equal  to  the  par  value  of  the  stocks 
issued  by  the  resulting  corporation  at  that  time  in  pay¬ 
ment  for  such  property  and  property  rights. 

23.  The  provisions  of  paragraph  (A)  of  the  order  of  j  the 
Commission  dated  November  26,  1940  requiring  Licensee 
to  establish  and  maintain  control  accounts  reflecting  j  the 
actual  legitimate  original  cost  of  this  project  as  determijned 
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by  the  Commission,  are  arbitrary  and  capricious  in  that 
no  law  grants  to  the  Commission  such  power  and  authority. 

24.  The  provisions  of  paragraph  (B)  of  the  order  of  the 
Commission  dated  November  26,  1940  requiring  Licensee 
to  establish  and  maintain  subsidiary  accounts  substantiat¬ 
ing  the  entries  of  the  control  account  mentioned  in  para¬ 
graph  (A)  of  such  order,  are  arbitrary  and  capricious  in 
that  no  law  grants  to  the  Commission  such  power  and  au¬ 
thority. 

25.  The  provisions  of  paragraph  (C)  of  the  order  of  the 
Commission  dated  November  26, 1940  requiring  Licensee  to 
transfer  from  the  project  account  and  charge  to  earned  sur¬ 
plus  account  the  amount  of  $3,657,080.83,  disallowed  by  the 

Commission  as  a  part  of  the  project  cost,  are  arbi- 
A28  trary  in  that  no  law  grants  to  the  Commission  the 
power  and  authority  attempted  to  be  exerted  by  such 
provisions. 

26.  The  requirements  of  paragraphs  (B),  (C),  (D),  (E) 
and  (F)  of  the  Commission’s  order  dated  November  26, 
1940  are  and  each  of  them  is  erroneous  and  void,  separately 
and  severally,  because  Licensee  was  given  no  notice  that 
any  such  requirements  were  proposed  and  was  given  no 
opportunity  to  be  heard  on  any  of  such  requirements.  If 
Licensee  were  required  to  comply  with  any  of  such  require¬ 
ments,  Licensee  would  be  deprived  of  property  without  due 
process  of  law. 

27.  The  provisions  of  paragraph  (C)  of  the  order  of  the 
Commission  dated  November  26,  1940  are  erroneous  in  that 
such  provisions  require  that  Licensee  charge  to  earned  sur¬ 
plus  the  sum  of  $3,657,480.83,  whereas,  even  if  the  amounts 
disallowed  by  the  Commission  were  not  properly  a  part  of 
the  project  cost,  the  amount  so  required  to  be  charged  to 
surplus  includes  substantial  and  important  items  of  cost 
which  do  not  relate  to  the  earnings  or  operations  of  the 
Licensee  and,  therefore,  would  not  be  properly  chargeable 
to  surplus. 

28.  The  provisions  of  paragraph  (D)  of  the  order  of  the 
Commission  requiring  the  credit  of  the  items  named  therein 
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to  earned  surplus  account  are  erroneous  for  the  reasons  set 
forth  in  objection  numbered  26  hereof. 

29.  The  requirements  of  paragraph  (E)  of  the  order  of 
the  Commission  dated  November  26,  1940  are  erroneous  in 
that  none  of  the  charges  therein  dealt  with  were  involved 
in  the  issues  in  the  proceeding  in  which  such  order  was  en¬ 
tered  nor  was  the  proper  accounting  practice  with  respect 
to  any  of  such  items  made  an  issue  in  such  proceeding. 

30.  The  provisions  of  paragraph  (F)  of  the  order  of  the 
Commission  dated  November  26,  1940  requiring  Licensjee 
to  comply  with  such  order  and  to  execute  and  submit  to  the 
Commission  FPC  Form  76  showing  such  compliance  is  nbll 
and  void  in  that  no  such  power  or  authority  is  granted  jto 
the  Commission  by  law. 

Licensee  further  prays  the  Commission  that  if  the  Ob¬ 
jections  of  the  Licensee  set  out  above  and  numbered  one  jto 
thirty,  both  inclusive,  are  not  sustained  by  the  Commission 
and  the  errors  therein  complained  of  are  not  corrected  |>y 
the  Commission,  then  this  Licensee  be  given  notice  pf 
A29  and  afforded  a  hearing  at  which  Licensee  be  giv^n 
opportunity  to  adduce  evidence  with  respect  to  the 
proper  accounting  practice  to  be  followed  with  respect  jto 
items  of  cost  disallowed  by  the  Commission,  including  eyi- 
dence  as  to  the  impropriety  of  the  requirements  of  the  Com¬ 
mission  contained  in  paragraphs  (C),  (D)  and  (E)  of  t^e 
Commission’s  order  of  November  26,  1940. 

Respectfully  submitted, 

ALABAMA  POWER  COMPANY  i 

i 

By  J.  M.  BARRY 

Vice  President  and  General 
Manager , 

P.  W.  TURNER  600  North  18th  Street, 

WALTER  BOULDIN  Birmingham,  Alabama. 

W.  M.  MOLONEY 

Attorneys  for  Alabama 
Power  Company ,  Licensee , 

600  North  18th  Street, 

Birmingham,  Alabama. 

i 
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State  of  Alabama 
Jefferson  County 

Before  me,  the  undersigned  authority,  in  and  for  said 
County,  in  said  State,  personally  appeared  J.  M.  Barry, 
who,  after  being  duly  sworn,  deposes  and  says  that  he  is 
Vice  President  and  General  Manager  of  Alabama  Power 
Company,  Licensee  of  Mitchell  Dam,  Project  No.  82;  that 
as  such  officer  he  is  authorized  to  make  this  affidavit ;  that  he 
has  read  the  averments  of  the  foregoing  application  for  re¬ 
hearing;  that  he  verily  believes  the  averments  thereof  to  be 
true. 

J.  M.  BARRY 

Sworn  to  and  subscribed  before  me  this  the  21  day  of 
December,  1940. 

MILDRED  COLE 

(Seal)  Notary  Public 

A30  Exhibit  “E” 

United  States  of  America 
Federal  Power  Commission 

Commissioners 

Leland  Olds,  Chairman,  Claude  L.  Draper,  Basil  Manly, 
John  W.  Scott  and  Clyde  L.  Seavey. 

January  21,  1941 

Project  No.  82 

In  the  Matter  of  Ajlabama  Power  Company 

Order  to  show  cause,  stay  of  former  order  in  part,  and 
denying  Petition  for  Rehearing. 

Upon  consideration  of  Petition  for  Rehearing,  filed  on 
December  23,  1940,  by  the  above  named  Licensee  for  Proj¬ 
ect  No.  82,  with  respect  to  the  Commission’s  Opinion  No.  55 
and  order  of  November  26,  1940,  said  order  being  supple¬ 
mental  to  order  of  December  19,  1932,  determining  actual 
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legitimate  original  cost  and  prescribing  accounting  therefor, 
and  the  entire  record  in  this  proceeding; 

It  is  ordered  that : 

(A)  Paragraphs  (C),  (D),  (E),  and  (F)  of  the  Commis¬ 
sion’s  order  of  November  26,  1940,  be  and  they  hereby  are 
stayed  until  further  order  of  the  Commission ; 

(B)  The  licensee,  Alabama  Power  Company,  on  or  be¬ 
fore  February  5,  1941:  (1)  show  cause  in  writing,  under 
oath,  why  the  accounting  instructions  and  requirements 
contained  in  said  Paragraphs  (C),  (D),  and  (E)  of  said 
order  should  not  be  made  effective  and  enforced,  and  (^) 
submit  to  the  Commission  such  accounting  treatment  as  tlje 
licensee  may  propose  for  the  disposition  of  disallowed  items 
of  claimed  cost ;  and 

(C)  The  Petition  for  Rehearing  filed  on  December  2£, 
1940,  be  and  it  hereby  is  denied. 

By  the  Commission. 

LEON  M.  FUQUAY,  j 
Secretary. 

A31  Exhibit  “F” 

! 

Before  the  Federal  Power  Commission 
Project  No.  82 

In  the  Matter  of  Alabama  Power  Company 

| 

Response  to  order  to  show  cause  dated  January  21,  1941. 

Comes  Alabama  Power  Company,  Licensee  in  the  abo^e 
styled  proceeding  (hereinafter  referred  to  as  the  “  Licen¬ 
see”)  and  appearing  specially  and  solely  for  the  purpose 
of  this  response  to  Paragraph  (B)  of  the  order  of  the  Fe<jl- 
eral  Power  Commission  (hereinafter  referred  to  as  the 
“Commission”)  entered  in  this  proceeding  and  dated  Janu¬ 
ary  21,  1941,  and  for  no  other  purpose,  respectfully  shoves 
as  follows : 

1.  The  accounting  disposition  and  treatment  of  the  dis¬ 
allowed  items  of  cost  is  not  an  issue  in  this  proceeding. 
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Mitchell  Dam,  Project  No.  82,  was  constructed  under 
license  from  the  Commission  granted  on  June  27,  1921 
under  provisions  of  the  Federal  Water  Power  Act  of  1920. 
The  project  was  placed  in  commercial  operation  on  August 
15,  1923.  In  compliance  with  the  provisions  of  the  license, 
on  March  29,  1930,  Licensee  filed  with  the  Commission  its 
sworn  claimed  cost  statement  showing  a  claimed  cost  of 
$10,646,056.76.  The  accounting  staff  of  the  Commission 
examined  Licensee’s  books  and  records  supporting  the 
claimed  cost  of  the  project  and  prepared  a  Preliminary  Ac¬ 
counting  Report  in  which  the  sum  of  $5,694,117.69  was 
recommended  for  allowance  as  project  cost.  A  copy  of  such 
report  was  served  on  the  Licensee.  Nowhere  in  said  report 
did  there  appear  any  suggestion  with  respect  to  the  account¬ 
ing  disposition  of  the  items  of  claimed  cost  recommended 
for  disallowance.  On  September  6,  1930,  Licensee  filed  a 
written  protest  of  the  suspension  or  disallowance  of  this 
item  of  claimed  cost  and  asked  that  it  be  granted  a  hearing 
to  determine  whether  the  items  recommended  for  disallow¬ 
ance  were  a  part  of  the  “actual  legitimate  original  cost” 
of  Project  No.  82.  By  stipulation  dated  December  7,  1931, 
approved  later  by  the  full  Commission,  other  items  of 
claimed  cost  were  allowed  by  the  Commission  and 
A32  some  items  were  abandoned  by  the  Licensee.  Items 
of  claimed  cost  totalling  $4,605,735.92  were  left  sus¬ 
pended  or  recommended  for  disallowance.  The  Commis¬ 
sion  fixed  December  16, 1930  as  the  date  for  hearing  on  Li¬ 
censee’s  protest.  After  postponement  from  time  to  time, 
the  Commission  entered  an  order  on  October  14,  1931  fix¬ 
ing  the  date  for  such  hearing  on  the  Preliminary  Account¬ 
ing  Report  and  Licensee’s  protest  thereto.  A  copy  of  said 
order  is  attached  hereto  as  Exhibit  “A”.  Nowhere  in  said 
order  did  it  appear  that  the  hearing  to  be  held  was  on  issues 
other  than  those  raised  by  the  Commission’s  Preliminary 
Accounting  Report  and  Licensee’s  protest  thereto.  There 
was  not  the  slightest  intimation  in  said  order  that  the  ac¬ 
counting  disposition  of  items  of  cost  that  might  be  disal¬ 
lowed  was  an  issue,  or  that  such  items  of  cost  should,  when 
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incurred  in  good  faith,  be  removed  from  Licensee’s  ac¬ 
counts. 

| 

After  postponements,  a  formal  hearing  before  the  Com¬ 
mission  was  begun  on  December  2,  and  concluded  on  Decem¬ 
ber  5,  1931,  and  at  such  bearing  oral  testimony  and  docu¬ 
mentary  proof  of  the  disputed  items  of  claimed  cost  were 
introduced.  The  record  at  that  bearing  reveals  that  the;  ac- 
counting  disposition  of  the  disputed  items  of  claimed  cost, 
in  the  event  they  were  later  disallowed  by  the  Commission’s 
decision,  was  not  in  issue.  No  evidence  was  introduce^  by 
either  the  Licensee  or  the  Commission’s  staff  as  to  what 
accounting  disposition  should  be  made  of  the  items  of  cost 
that  might  be  disallowed.  The  evidence  was  confined  to  the 
issues  raised  by  the  Preliminary  Accounting  Keport  and 
Licensee’s  protest  thereto. 

On  June  30,  1932,  pursuant  to  such  hearing,  an  opinion 
or  order  was  entered  by  the  Commission  in  which  pari  of 
the  disputed  items  of  claimed  cost  were  allowed  and  part 
disallowed.  On  November  7, 1932,  the  Commission  entered 
an  order  in  -which  the  actual  legitimate  original  cost!  of 
Project  No.  82,  as  of  December  31,  1925,  was  purportedly 
fixed  at  $7,098,512.51  and  the  amount  of  $3,547,544.25  was 
disallowed.  A  copy  of  such  order  is  hereto  attached  as  ^Ex¬ 
hibit  “B”.  This  order  was  amended  by  order  dated  De¬ 
cember  19,  1932,  a  copy  of  which  is  hereto  attached  as  Ex¬ 
hibit  “C”.  Such  orders  purported  to  be  final  orders  of  fhe 
Commission  in  this  proceeding  and  made  no  provision  what¬ 
soever  for  charging  to  earned  surplus  the  items  of  claimed 
cost  therein  disallowed,  nor  for  any  accounting  disposition 
whatever  of  those  items. 

A33  After  remandment  by  the  Court  for  further  hear¬ 
ing  [Alabama  Power  Company  v.  McNinch,  et  alj  94 
F.  (2d)  601],  the  Commission  entered  an  order  on  Septem¬ 
ber  26,  1939,  fixing  the  date  for  further  hearing.  A  copy 
of  such  order  is  hereto  attached  as  Exhibit  “D”.  At  this 
further  hearing  no  evidence  was  introduced,  nor  was  any 
issue  made  as  to  the  accounting  disposition  of  the  disal¬ 
lowed  items  of  claimed  cost.  After  the  conclusion  of  tjhis 


i 

i 

i 


32 


further  hearing  and  on  November  26, 1940,  the  Commission 
entered  an  order  purportedly  fixing  the  actual  legitimate 
original  cost  of  the  project  at  $7,209,363.99  and  disallowing 
$3,657,080.83.  A  copy  of  such  order  is  hereto  attached  as 
Exhibit  “E”.  The  amount  disallowed  was  ordered  trans¬ 
ferred  from  the  project  accounts  and  charged  to  the  earned 
surplus  account.  This  order  was  the  first  notice  received 
by  Licensee  that  the  Commission  considered  the  accounting 
disposition  of  the  disallowed  items  of  claimed  cost  to  be  an 
issue  in  this  proceeding.  The  order  purports  to  be  a  supple¬ 
mental  order  to  that  of  December  19,  1932.  However,  as 
heretofore  pointed  out,  the  orders  of  November  7, 1932  and 
December  19, 1932  made  no  such  provision  for  disposition  of 
the  disallowed  items  of  claimed  cost. 

This  is  a  proceeding  to  determine  the  actual  legitimate 
original  cost  of  Project  No.  82  instituted  by  the  Commission 
under  the  Federal  Water  Power  Act  of  1920  and  for  the 
purpose  of  hearing  and  determining  the  issues  raised  by  the 
Preliminary  Accounting  Report  and  Licensee’s  protest 
thereto.  The  Commission  is,  therefore,  without  authority 
in  this  proceeding  to  enter  its  order  of  November  26,  1940 
insofar  as  it  provides  for  the  accounting  disposition  of  the 
disallowed  items  of  claimed  cost. 

2.  The  proceeding  in  which  the  order  of  November  26, 
1940  was  entered  was  a  proceeding  under  the  Federal 
Water  Power  Act  of  1920  for  the  determination  of  the 
actual  legitimate  original  cost  of  the  project,  whereas  such 
order  of  the  Commission  expressly  purports  to  be  based 
upon  the  authority  granted  by  the  Federal  Power  Act  of 
1935. 

Paragraph  (B)  of  the  order  of  November  26, 1940  orders 
the  Licensee  to  maintain  its  accounts  1 *  in  accordance  with 
the  provisions  of  the  Commission’s  Uniform  System  of  Ac¬ 
counts  Prescribed  for  Public  Utilities  and  Licensees 
A34  revised  to  December  31,  1936,  pursuant  to  authority 
granted  by  the  Federal  Power  Act;”.  Other  para¬ 
graphs  of  said  order  contain  like  provisions.  Formal  hear¬ 
ing  in  this  proceeding  was  begun  on  December  2  and  con- 
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eluded  on  December  5, 1931  on  the  issues  raised  by  the  Pre¬ 
liminary  Accounting  Report  of  Commission’s  staff  and  Li¬ 
censee ’s  protest  thereto.  The  order  of  November  26,  1940 
was  entered  after  further  hearing  in  said  proceeding,  pur¬ 
suant  to  remandment  by  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  [Alabama  Power  Com¬ 
pany  v.  McNinch,  et  al.,  94  F.  (2d)  601].  Such  proceeding 
was  merely  a  continuation  of  the  hearing  commenced  in  1931 
under  the  Federal  Water  Power  Act  of  1920  and  upon  is¬ 
sues  formulated  at  that  time  by  the  Preliminary  Accounting 
Report  and  Licensee’s  protest  thereto. 

3.  The  Commission  has  no  authority  to  order  Licensee  io 
classify  the  costs  of  Project  No.  82  in  accordance  with  the 
provisions  of  the  Commission’s  Uniform  System  of  Ac¬ 
counts  Prescribed  for  Public  Utilities  and  Licensees  revised 
to  December  31, 1936,  pursuant  to  authority  granted  by  tlje 
Federal  Power  Act. 

The  license  under  which  this  project  was  built  was  issued 
by  the  Federal  Power  Commission  on  June  27,  1921  undejr 
provisions  of  the  Federal  Water  Power  Act  of  1920,  which 
act  prescribed  the  cost  accounting  for  this  project.  The 
cost  accounting  basis  of  the  Uniform  System  of  Accounts 
Prescribed  for  Public  Utilities  and  Licensees  revised  to  De¬ 
cember  31, 1936  is  fundamentally  different  from  the  cost  ac¬ 
counting  basis  prescribed  by  the  Federal  Water  Power  Act 
of  1920.  The  provisions  of  the  Federal  Water  Power  Act 
of  1920  were  made  a  part  of  the  license  under  which  thiis 
project  was  constructed  and  such  license  further  provided 
that  the  rules  and  regulations  of  the  Commission  were 
thereto  attached  and  made  a  part  thereof.  Under  the  pro¬ 
visions  of  the  Federal  Water  Power  Act  of  1920,  the  ICC 
Classification  of  1914  was  ordered  to  be  published  and 
promulgated  as  a  part  of  the  rules  and  regulations  of  thte 
Commission.  The  cost  accounting  basis  prescribed  by  thp 
Federal  Water  Power  Act  of  1920  for  this  project  ha?, 
therefore,  become  a  part  of  the  license  and  is  not  subject  tp 
change  by  subsequent  regulation  or  by  legislation  to  la 
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fundamentally  different  basis  of  cost  accounting. 
A35  Upon  information  and  belief,  neither  the  project 
facilities  nor  the  accounting  therefor  are  subject  to 
the  jurisdiction  of  the  Commission  under  the  provisions  of 
the  Federal  Power  Act  relating  to  public  utilities. 

4.  Enforcement  by  the  Commission  of  the  order  of  No¬ 
vember  26, 1940  would  deny  Licensee  due  process  of  law. 

By  its  order  of  November  26,  1940  (attached  hereto  as 
Exhibit  “E”)  the  Commission  has,  without  notice  or  hear¬ 
ing  as  to  accounting  disposition,  ordered  Licensee  to  charge 
the  amount  of  the  disallowed  items  of  claimed  cost  to  its 
earned  surplus  account.  Such  provisions  of  said  order  are 
entirely  foreign  to  any  issues  embraced  in  the  proceeding  in 
which  such  order  was  entered.  Licensee  has  had  neither 
the  opportunity  to  question  the  authority  of  the  Commis¬ 
sion  to  enter  such  order,  nor  to  be  heard  on  the  merits  of 
such  order.  Even  if  the  Commission  had  authority  to  order 
the  Licensee  to  remove  completely  from  prescribed  accounts 
items  of  project  cost  incurred  in  good  faith,  by  charging 
the  same  to  Licensee’s  earned  surplus  account,  which  au¬ 
thority  Licensee  denies,  the  Constitution  of  the  United 
States  and  the  Federal  Power  Act  itself  guarantee  to  Li¬ 
censee  a  full  and  complete  hearing  before  such  accounting 
disposition  can  be  ordered  by  the  Commission.  The  order 
of  January  21,  1941  denying  Licensee’s  application  for  re¬ 
hearing  and  ordering  Licensee  to  show  cause  why  the  pro¬ 
visions  of  the  order  of  November  26, 1940  ordering  the  dis¬ 
allowed  items  of  cost  charged  to  Licensee’s  earned  surplus 
account  should  not  be  made  effective,  is  not  the  opportunity 
to  be  heard  guaranteed  to  Licensee  by  the  Constitution  of 
the  United  States  and  expressly  required  by  the  provisions 
of  the  Federal  Water  Power  Act.  An  order  to  show  cause 
why  a  previous  order,  beyond  the  scope  of  the  proceeding  in 
which  it  was  entered,  should  not  be  made  effective,  does  not 
grant  to  Licensee  the  hearing  guaranteed  to  it  and  contem¬ 
plated  in  the  Federal  Water  Power  Act.  The  submission 
of  a  written  sworn  answer  to  such  order  to  show  cause  does 
not  constitute  the  hearing  to  which  Licensee  is  entitled. 
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5.  The  Commission  is  without  authority  to  order !  Li¬ 
censee  to  remove  the  disallowed  items  from  its  accounts. 

There  is  no  provision  in  the  Federal  Water  Power  Act 
of  1920,  nor  in  any  amendment  thereto,  vesting  the  Com¬ 
mission  with  jurisdiction  or  authority  to  order;  Li- 
A36  censee  to  charge  to  surplus  the  amount  of  the  dis¬ 
allowed  items  of  cost.  Such  action  on  the  part  of!  the 
Commission  is  purely  arbitrary  and  capricious  and  wquld 
deprive  licensee  of  its  property  without  due  process  of  law. 
The  Federal  Water  Power  Act  of  1920  did  not  contemplate 
that  Licensee’s  capital  and  surplus  accounts  should  be  Sub¬ 
ject  to  continuing  alteration,  adjustment  and  change.  This 
is  well  illustrated  in  this  proceeding.  On  November  7  and 
December  19, 1932,  this  Commission  entered  final  orderk  in 
this  proceeding.  Such  orders  contained  not  the  slightest 
indication  that  Licensee  should  or  must  charge  to  its  earned 
surplus  account  or  to  any  other  account  the  items  of  <iost 
therein  disallowed. 

Furthermore,  the  license  issued  to  Licensee  under  the 
Federal  Water  Power  Act  of  1920  incorporated  such  Act 
as  part  thereof  and  protected  against  alteration  or  amend¬ 
ment  so  as  to  affect  the  rights  of  Licensee  thereunder.  Li¬ 
censee  is,  therefore,  guaranteed  in  the  event  of  recapture 
at  the  expiration  of  the  license,  the  right  to  bargain  and 
negotiate  for  agreement  as  to  the  actual  legitimate  original 
cost  of  the  project,  and  that  failing,  to  a  judicial  determina¬ 
tion  of  that  cost  by  the  Court.  Licensee  could  not  properly 
present  the  question  of  actual  legitimate  original  cost;  to 
the  Court  at  that  time  if  at  this  time  these  items  of  cost  hre 
charged  to  surplus  as  required  by  the  order.  The  Commis¬ 
sion  seeks  by  this  order  to  make  a  final  determination  of|  an 
issue  that  is  to  be  determined  by  a  Court  many  years  hence. 

G.  The  ICC  Classification  of  investment  in  road  alnd 
equipment  of  steam  roads,  issue  of  1914,  governs  the  ac¬ 
counting  procedure  in  this  matter. 

This  project  was  constructed  under  license  granted; on 
June  27,  1921.  By  the  express  provisions  of  the  Fedejral 
Water  Powder  Act  of  1920  the  issue  in  this  proceeding  is 
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governed  by  application  of  the  ICC  Classification  of  1914. 
The  Act  ordered  the  ICC  Classification  of  1914  promulgated 
as  a  part  of  the  rules  and  regulations  of  the  Commission. 
The  license  under  which  this  project  was  built  provides  “. . . 
which  said  rules  and  regulations  are  attached  hereto  and 
made  a  part  hereof,  .  .  .”  There  is  no  provision  in  such 
classification  permitting  or  authorizing  the  Commission  to 
make  such  order  as  that  in  question. 

A37  7.  The  order  is  erroneous  in  that  its  provisions 

order  the  disallowed  items  of  cost  to  “be  transferred 
from  the  project  accounts  and  charged  to  the  earned  sur¬ 
plus  account  pursuant  to  and  in  accordance  with  the  ap¬ 
plicable  provisions  of  said  Uniform  System  of  Accounts 
Prescribed  for  Public  Utilities  and  Licensees  ”. 

As  hereinabove  pointed  out,  the  ICC  Classification  of 
1914  governs  the  accounting  procedure  in  this  matter  and 
such  transfer  from  project  accounts  and  charge  to  earned 
surplus  would  not  be  “pursuant  to  and  in  accordance  with 
the  applicable  provisions  of  said  Uniform  System  of  Ac¬ 
counts  Prescribed  for  Public  Utilities  and  Licensees”. 
Furthermore,  the  system  of  accounts  prescribed  for  licen¬ 
sees  under  the  Federal  Water  Power  Act  and  approved  No¬ 
vember  20,  1922,  contained  no  such  provisions  and,  even  if 
the  1922  system  of  accounts  be  assumed  to  apply,  the  order 
is  nevertheless  erroneous.  The  initial  hearing  in  this  pro¬ 
ceeding  was  begun  on  December  2  and  concluded  on  De¬ 
cember  5, 1931  and  was  on  issues  raised  by  the  Preliminary 
Accounting  Report  and  Licensee’s  protest  thereto.  The 
hearing  resulting  in  the  order  of  November  26,  1940,  was 
a  further  hearing  after  remandment  for  further  hearing  on 
certain  disallowed  items  of  cost.  The  Uniform  System  of 
Accounts  Prescribed  for  Public  Utilities  and  Licensees, 
dated  December  31, 1936,  could  not  in  any  way  affect  the  is¬ 
sues  upon  which  this  proceeding  was  being  had  at  the  time 
such  system  of  accounts  was  prescribed. 

8.  The  Commission  was  without  authority  in  this  proceed¬ 
ing  to  make  the  requirements  contained  in  Paragraph  (E) 
of  the  order  of  November  26, 1940. 


Paragraph  (E)  of  said  order  requires  the  Licensee  to 
transfer  all  amounts  carried  in  its  asset  accounts  as  a  part 
of  the  original  charges  to  the  cost  of  this  project  up  to  land 
including  December  31,  1925,  and  not  otherwise  disposed 
of  by  such  order,  and  which  do  not  represent  cost  of  some 
non-project  physical  property,  from  such  accounts,  both 
control  and  subsidiary,  and  to  charge  the  net  amount 
thereof  to  the  earned  surplus  account.  Obviously,  the  Cjom- 
mission  is  without  authority  to  enter  any  order  in  this 
proceeding  with  respect  to  any  items  carried  on  Licensee’s 
books  of  accounts  which  were  not  in  any  way  involved  in 
this  proceeding.  The  order  purports  to  dispose  of  all  itpms 
of  claimed  cost  by  either  allowance  or  disallowance 
A38  and  none  of  the  items  on  which  Paragraph  (E)  of 
said  order  would  operate  were  in  issue  in  this  pro¬ 
ceeding. 

9.  The  provisions  of  the  order  of  January  21,  1941  |are 
so  inconsistent  as  not  to  inform  the  Licensee  of  the  answer 
required  of  it  and  as  to  make  any  answer  by  the  Licensee  a 
vain  and  useless  proceeding. 

After  the  Commission  entered  the  order  of  November  26, 
1940,  Licensee  filed  an  application  for  rehearing.  In  this 
application  for  rehearing  Licensee  assigned  certain  errors 
made  by  the  Commission  in  its  purported  determination  of 
the  actual  legitimate  original  cost  of  this  project.  In  addi¬ 
tion  to  those  errors,  Licensee  questioned  the  legality  and 
validity  of  the  provisions  of  the  order  of  November  26,  l|940 
and  including  those  provisions  of  such  order  requiring! the 
disallowed  items  of  claimed  cost  to  be  charged  to  the  earned 
surplus  account  of  the  Licensee.  In  its  application  for  re¬ 
hearing,  the  Licensee  further  raised  the  question  of  the  pro¬ 
priety  of  the  accounting  disposition  ordered  by  the  Com¬ 
mission.  Licensee  prayed  that,  if  the  objections  set  out  in 
its  application  for  rehearing  were  not  sustained  by  the 
Commission  and  the  errors  therein  complained  of  were! not 
corrected  by  the  Commission,  then  that  the  Licensee:  be 
given  notice  of  and  afforded  a  hearing  at  which  it  be  given 
opportunity  to  adduce  evidence  with  respect  to  the  proper 
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accounting  practice  to  be  followed  with  respect  to  the  items 
of  cost  disallowed  by  the  Commission,  including  evidence  as 
to  the  impropriety  of  the  requirements  of  the  Commission 
contained  in  Paragraphs  (C),  (D)  and  (E)  of  the  Com¬ 
mission’s  order  of  November  26,  1940. 

By  its  order  of  January  21,  1941,  the  Commission  denied 
Licensee’s  application  for  rehearing  in  toto,  thereby  de¬ 
termining  that  Licensee  was  not  entitled  to  be  heard  further 
with  respect  to  the  errors  therein  pointed  out,  nor  was  it 
entitled  to  adduce  evidence  with  respect  to  the  proper  ac¬ 
counting  practice  to  be  followed  in  disposing  of  the  items 
of  cost  disallowed  by  the  Commission,  opportunity  for 
which  had  been  requested  in  the  application  for  rehearing. 
In  this  aspect,  the  order  of  January  21,  1941  is  a  complete 
denial  of  Licensee’s  right  to  be  heard  further  in  this  pro¬ 
ceeding.  It  is,  in  effect,  a  determination  that,  so  far  as  the 
Commission  is  concerned  in  this  proceeding,  Licensee 
A39  could  not  on  rehearing  have  presented  any  argument 
or  adduced  evidence  which  would  in  apy  way  compel 
or  lead  the  Commission  to  change  or  alter  its  order  of  No¬ 
vember  26, 1940. 

After  making  this  determination  of  Licensee’s  rights  in 
this  proceeding  and  having  determined  that  Licensee  was 
not  entitled  to  any  of  the  relief  prayed  for  in  its  application 
for  rehearing,  or  to  be  afforded  a  hearing  with  respect  to 
the  proper  accounting  practice  to  be  followed  with  respect 
to  the  items  of  cost  disallowed,  the  Commission  in  its  order 
of  January  21, 1941  also  ordered  the  Licensee  to  show  cause 
why  Paragraphs  (C),  (D)  and  (E)  of  the  order  of  No¬ 
vember  26, 1940  should  not  be  made  effective  and  enforced. 
This  aspect  of  the  order  of  January  21,  1941  is  entirely  in¬ 
consistent  with  its  provisions  denying  Licensee’s  applica¬ 
tion  for  rehearing.  By  that  order  the  Commission  has  al¬ 
ready  determined  that  any  argument  which  Licensee  would 
have  made  or  any  evidence  which  it  would  have  adduced  on 
rehearing,  must  be  deemed  an  insufficient  answer  to  this 
order  to  show  cause.  Such  answer  by  Licensee  would  indeed 
be  a  vain  and  useless  proceeding. 
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Without  waiving  any  of  the  foregoing  part  of  this!  an¬ 
swer,  Licensee  respectfully  shows  in  response  to  subsection 
2  of  Paragraph  (B)  of  the  order  of  January  21,  1941,  as 
follows : 

10.  In  view  of  the  denial  of  Licensee ’s  application  for  re¬ 
hearing  in  this  case,  Licensee  proposes  in  due  time  to  file 
a  petition  for  review  of  such  order  in  the  appropriate  court. 
The  final  determination  by  the  courts  of  the  principles  gov¬ 
erning  the  propriety  or  impropriety  of  the  claimed  itemis  of 
cost  may,  and  in  all  probability  will,  affect  the  proper;  ac¬ 
counting  treatment  for  the  disposition  thereof.  Licensee 
respectfully  submits  that  it  cannot  propose  at  this  time;  au¬ 
thoritative  accounting  treatment  for  disposition  of  !  the 
items  of  cost  purportedly  disallowed  by  the  Commission. 
Licensee  does  not  construe  the  order  of  the  Commission  of 
January  21,  1941  as  requiring  Licensee  to  submit  a  pro¬ 
posed  accounting  treatment  based  upon  the  hypothesis  that 
the  disallowance  by  the  Commission  of  such  items  of  cost 
will  be  affirmed  by  the  court.  Hence,  subject  to  further  in¬ 
structions  by  the  Commission,  Licensee  makes  no  answer 
based  upon  such  hypothesis. 

11.  Without  waiving  in  any  w’ay  the  objections 
A40  set  forth  herein  in  paragraphs  numbered  1  toi  10, 
both  inclusive,  and  without  -waiving  the  reserva¬ 
tions  set  out  in  the  report  of  Alabama  Power  Company 
with  respect  to  the  reclassification  of  Electric  Plant  filed 
in  the  office  of  the  Commission  on,  to-wit,  November;  27, 
1940,  Licensee  respectfully  submits  that,  if  the  Licensee 
is  in  error  with  respect  to  the  objections  set  forth  in  Said 
paragraphs  1  to  10  hereof,  the  items  of  cost  involved  in 
the  Commission’s  orders  dated  November  26,  1940,  ;and 
January  21, 1941  relate  to  the  financial  history  and  present 
status  of  the  Company  as  reflected  in  reports  to  stock¬ 
holders  and  to  the  Commission;  and,  as  such  items  of  cost 
are  included  in  the  Reclassification  of  Electric  Plant  of 
Alabama  Power  Company,  such  disallowed  items  of  Oost 
can  best  be  disposed  of  at  the  time  of  the  approval  or  dis¬ 
approval  of  such  reclassification  by  the  Commission,  j 
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Wherefore,  having  fully  responded  under  oath  to  the 
order  of  January  21,  1941,  Licensee  prays  that  said  order 
to  show  cause  be  dismissed. 

This  the  18th  day  of  February,  1941. 

ALABAMA  POWER  COMPANY 
By  J.  M.  BARRY 

Its  Vice  President 

State  of  Alabama 

County  of  Jefferson 

Before  me,  the  undersigned  authority,  in  and  for  said 
County,  in  said  State,  personally  appeared  J.  M.  Barry 
who,  after  being  duly  sworn,  deposes  and  says  that  he  is 
Vice  President  of  Alabama  Power  Company,  Licensee  of 
Mitchell  Dam,  Project  No.  82;  that  as  such  officer  he  is 
authorized  to  make  this  affidavit;  that  he  has  read  the 
averments  of  the  foregoing  Response  to  Order  to  Show 
Cause  Dated  January  21,  1941 ;  that  he  verily  believes  the 
averments  thereof  to  be  true. 

J.  M.  BARRY 

Sworn  to  and  subscribed  before  me  this  18th  day  of 
February,  1941. 

MILDRED  COLE 
Notary  Public 

My  Commission  Expires  April  9,  1941. 

A41  Exhibit  “A” 

Federal  Power  Commission 
Washington 

Re  No.  82,  Original  Mitchell  Dam  Project;  Alabama 
Power  Company,  Birmingham,  Ala. 

To  Alabama  Power  Company,  Licensee: 

Whereas  a  preliminary  accounting  report  and  the  Li¬ 
censee’s  protest  thereto  have  been  duly  filed  in  the  above- 
entitled  matter,  and  hearings  upon  the  same  as  previously 
set  were  continued  generally  pending  consideration  of  the 
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advisability  of  combining  such  hearings  with  the  prospec¬ 
tive  hearings  in  connection  with  the  Jordan  Dam  Project 
No.  618, 

And,  "Whereas  it  appears  that  the  above-entitled  mhtter 
is  now  ready  for  hearing  and  that  to  combine  said  gear¬ 
ings  would  subject  the  hearing  in  determination  of  |  said 
matter  to  undue  delay  without  corresponding  advantage; 

Now,  Therefore,  pursuant  to  the  rules  of  practice  of  the 
Commission,  notice  is  hereby  given  that  said  matter  ils  set 
for  hearing  before  the  Federal  Power  Commission,  or 
such  member  or  members  or  representative  thereof,  as 
may  be  designated,  in  the  Interior  Building,  Washington, 
D.  C.,  November  30,  1931,  at  10:00  a.  m.,  for  the  purpose 
of  receiving  such  testimony  and  exhibits  relevant  and 
material  to  the  issues  presented,  as  said  Licensee  and  the 
Commission  may  see  fit  to  offer. 

Dated  at  Washington,  D.  C.,  October  14,  1931. 

By  the  Federal  Power  Commission.  j 

GEO.  OTIS  SMITH  | 

Chair  mam. 

A42  Exhibit  “D”  j 

United  States  of  America 
Federal  Power  Commission 


Commissioners 

Clyde  L.  Seavey,  Chairman;  Claude  L.  Draper,  Basil 
Manly,  Leland  Olds,  John  W.  Scott. 

September  26,  1939 

Project  No.  82 

In  the  Matter  of 
Alabama  Power  Company 

i 

Order  fixing  date  of  hearing. 

It  appearing  to  the  Commission  that: 

The  decision  of  the  United  States  Court  of  Appeals;  for 
the  District  of  Columbia  in  Alabama  Pow’er  Company, 
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Appellant,  v.  Frank  R.  McNinch,  et  al.,  (94  Fed.  (2)  601, 
decided  September  27,  1937)  remanded  to  the  Commis¬ 
sion  for  further  consideration  the  following  items: 

(i)  The  cost  of  water  right  at  Lock  15; 

(ii)  The  total  cost  of  power  used  in  construction  exclu¬ 
sive  of  profit;  and 

(iii)  The  cost  of  financing,  engineering,  and  promo¬ 
tional  services  rendered  prior  to  1913  for  which  a  claim 
of  $3,500,000  was  disallowed  by  the  Commission  to  the 
extent  of  $3,423,864.91. 

The  Commission  orders  that: 

A  public  hearing  be  held  on  November  6,  1939,  at  10 
o’clock  a.  m.  in  the  Hearing  Room  of  the  Federal  Power 
Commission,  1757  K  Street,  N.  W.,  Washington,  D.  C., 
for  the  purpose  of  affording  the  licensee  further  oppor¬ 
tunity  to  introduce  evidence  on  those  matters  enumerated 
above  which  were  remanded  by  the  Court  of  Appeals  of 
the  District  of  Columbia  to  the  Commission  for  further 
consideration. 

By  the  Commission. 

(Signed)  LEON  M.  FUQUAY 
(Seal)  Secretary. 

A43  Exhibits  “B”,  “C”  and  “E”  to  the  answer ,  which 
is  Exhibit  “ F 77  to  the  Petition ,  are  the  same  as 
Exhibits  “ A”,  “B”  and  “C,r  of  this  Petition,  respectively, 
and  are,  therefore,  not  repeated  in  Exhibit  “F”. 

#*•###•**# 

1985  Endorsed:  Case  No.  7853.  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Filed  Jun. 
6  1941  Joseph  W.  Stew^art,  Clerk. 

Amendment  to  Petition  to  Review. 

Comes  petitioner  in  the  above  styled  cause  and  by  leave 
of  this  court  first  sought  and  obtained  amends  its  petition 
to  review7  heretofore  filed  in  this  cause  as  follows: 
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1.  The  first  paragraph  of  the  petition  to  review  be  and 
the  same  is  hereby  amended  so  as  to  read  as  follows : ! 

“Comes  Alabama  Power  Company,  a  corporation ;  or¬ 
ganized  and  existing  under  the  laws  of  the  State  of  Ala¬ 
bama  (hereinafter  referred  to  as  the  ‘Petitioner’),  and 
respectfully  petitions  this  Honorable  Court  to  review  and 
modify  or  set  aside  certain  orders  of  the  Federal  Power 
Commission  (hereinafter  referred  to  as  the  ‘Commis¬ 
sion’),  dated  June  30,  1932,  November  7,  1932,  December 
19,  1932,  November  26,  1940,  January  21,  1941,  April  26, 
1941,  and  May  6,  1941,  purporting  to  fix  and  determine 
the  actual  legitimate  original  cost  of  Mitchell  Dam,  Pro¬ 
ject  No.  82 — Alabama,  said  orders  having  been  entered!  by 
the  Commission  in  a  proceeding  entitled  ‘In  the  Master 
of  Alabama  Power  Company,  Project  No.  82’.  In  support 
of  this,  its  Petition  to  Review,  Petitioner  respectfully 
shows  as  follows:” 

i 

2.  By  inserting  on  page  S  of  the  petition  to  review  the 
following  additional  paragraphs : 

“18.(a)  On  April  26,  1941,  the  respondent  entered  Ian 
order  finding  petitioner’s  answer  to  the  order  to  show 
cause  insufficient,  dissolving  the  stay  of  paragraphs  (C), 
(D),  (E)  and  (F)  of  the  order  of  November  26,  1940, 
ordering  petitioner  to  comply  with  said  order  of  Novem¬ 
ber  26,  1940  and  to  submit  to  respondent  evidence  of  sUch 
compliance  on  or  before  July  1,  1941.  A  copy  of  spid 
order  of  April  26,  1941  is  hereto  attached  as  Exhibit  “G” 
and  is  made  a  part  hereof  as  much  as  if  herein  fully  bet 
out.”  | 

1986  “18(b).  On  May  5,  1941,  petitioner  filed  with  re¬ 

spondent  application  for  rehearing  and  reconsidera¬ 
tion  of  the  order  of  April  26,  1941  and  prayed  for  stay 
pending  consideration  of  such  application  for  rehearing 
and  pending  determination  of  this  proceeding  to  review. 
A  copy  of  such  application  for  rehearing  is  hereto  at¬ 
tached  as  Exhibit  “H”  and  made  a  part  hereof  as  much 
as  if  herein  fully  set  out.” 
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“18(c).  By  order  of  May  6,  1941,  respondent  denied 
petitioner’s  application  for  rehearing  and  reconsideration 
of  the  order  of  April  26,  1941,  and  refused  petitioner’s 
prayer  for  stay  of  said  order.  A  copy  of  said  order  of 
May  6,  1941  is  hereto  attached  as  Exhibit  “I”  and  made 
a  part  hereof  as  much  as  if  herein  fully  set  out.” 

3.  Paragraph  20  of  the  petition  to  review  be  and  the 
same  is  hereby  amended  by  inserting  on  page  13  of  said 
petition  the  following  additional  paragraphs: 

“33.  The  Commission  erred  in  finding  that  no  cause  had 
been  shown  by  licensee  why  the  accounting  instructions 
and  requirements  contained  in  paragraphs  (C),  (D)  and 
(E)  of  the  Commission’s  order  of  November  26,  1940, 
should  not  be  made  effective  and  enforced. 

34.  The  Commission  erred  in  holding  the  accounting 
disposition  and  treatment  of  the  disallowed  items  of  cost 
to  be  an  issue  in  this  proceeding. 

35.  The  Commission  erred  in  ordering  licensee  to  comply 
with  paragraphs  (C),  (D)  and  (E)  of  the  Commission’s 
order  of  November  26, 1940,  in  that  the  proceeding  in  which 
such  order  was  entered  was  a  proceeding  under  the 
Federal  Water  Power  Act  of  1920  for  the  determina¬ 
tion  of  the  actual  legitimate  original  cost  of  the  project, 
whereas  such  order  of  the  Commission,  dated  November 
26,  1940,  purports  to  be  based  upon  the  authority  granted 
to  the  Commission  by  the  Federal  Power  Act  of  1935. 

36.  The  Commission  erred  in  ordering  licensee  to 
comply  with  paragraphs  (C),  (D)  and  (E)  of  the  Com¬ 
mission’s  order  of  November  26,  1940,  in  that  the  Com¬ 
mission  has  no  authority  to  order  licensee  to  classify  the 
costs  of  Project  No.  82  in  accordance  with  the  provisions 
of  the  Commission’s  Uniform  System  of  Accounts  Pre¬ 
scribed  for  Public  Utilities  and  of  Licensees,  revised  to 
December  31,  1936,  pursuant  to  the  authority  granted  by 
the  Federal  Power  Act  of  1935. 

37.  Enforcement  by  the  Commission  of  the  order  of 
November  26,  1940,  would  result  in  a  denial  to  licensee  of 
due  process  of  law. 
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1987  38.  The  Commission  erred  in  ordering  licensee 

to  comply  with  paragraphs  (C),  (D)  and  (E)  of 
the  Commission’s  order  of  November  26,  1940,  in  that 
the  Commission  is  without  authority  to  order  licensed  to 
remove  the  disallowed  items  from  its  accounts. 

39.  The  Commission  erred  in  ordering  licensee  to  com¬ 
ply  with  paragraphs  (C),  (D)  and  (E)  of  the  Connhis- 
sion’s  order  of  November  26,  1940,  in  that  the  I.  C.j  C. 
Classification  of  Investment  in  Road  and  Equipment!  of 
Steam  Roads,  issue  of  1914,  governs  the  accounting  pro¬ 
cedure  in  this  matter. 

40.  The  Commission  erred  in  ordering  licensee  to  com¬ 
ply  with  paragraphs  (C),  (D)  and  (E)  of  the  Comnjis- 
sion’s  order  of  November  26,  1940,  in  that  such  ordeij  is 
erroneous  in  providing  that  the  disallowed  items  of  cost  ;‘be 
transferred  from  the  project  accounts  and  charged  to  the 
earned  surplus  account  pursuant  to  and  in  accordance 
with  the  applicable  provisions  of  said  uniform  system!  of 
accounting  prescribed  for  public  utilities  and  licensees.’ 

41.  The  Commission  erred  in  ordering  licensee  to  com¬ 
ply  with  paragraphs  (C),  (D)  and  (E)  of  the  Commis¬ 
sion’s  order  of  November  26,  1940,  in  that  the  Commission 
was  without  authority  in  this  proceeding  to  make  the  b*e- 
quirements  contained  in  paragraph  (E)  of  said  order!  of 
November  26,  1940. 

42.  The  Commission  erred  in  finding  that  the  objections 
raised  by  licensee  in  its  answer  to  the  order  to  show  cause 
in  this  proceeding  were  substantially  the  same  as  thqse 
previously  considered  and  rejected  by  the  Commission  i  in 
its  order  of  May  7,  1940,  accompanying  opinion  No.  21:-B 
in  the  matter  of  Northern  States  Power  Company,  which 
order  was  affirmed  upon  review  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  [North¬ 
ern  States  Power  Company  v.  Federal  Power  Commis¬ 
sion,  118  Fed.  (2d)  141]. 

43.  The  Commission  erred  in  ordering  licensee  to  cojm- 
ply  with  paragraphs  (C),  (D)  and  (E)  of  the  Commis¬ 
sion’s  order  of  November  26,  1940,  in  that  the  objections 

i 
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raised  by  licensee  in  its  answer  to  the  order  to  show  cause 
in  this  proceeding  are  substantially  different  than  those 
previously  considered  and  rejected  by  the  Commission  in 
its  order  of  May  7,  1940,  accompanying  opinion  No.  21-B 
in  the  matter  of  Northern  States  Power  Company,  which 
order  was  affirmed  upon  review  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  [North¬ 
ern  States  Power  Company  v.  Federal  Power  Commis¬ 
sion,  118  Fed.  (2d)  141],  which  decision  is  made  the  basis 
of  the  order  of  April  26,  1941. 

1988  44.  The  Commission  erred  in  ordering  licensee 

to  comply  with  paragraphs  (C),  (D)  and  (E)  of 
the  Commission’s  order  of  November  26,  1940,  in  that  the 
items  of  cost  disallowed  by  the  Commission  have  not  yet 
been  finally  determined  to  have  been  properly  disallowed 
and  licensee  now  has  pending  in  the  Court  of  Appeals  for 
the  District  of  Columbia  a  petition  to  review  said  order 
of  November  26,  1940,  and  other  orders  of  the  Commis¬ 
sion  in  this  proceeding,  disallowing  the  items  of  cost  in 
question. 

45.  The  Commission  is  without  authority  to  order  the 
licensee  to  propose  accounting  treatment  of  the  items  of 
cost  disallowed  by  the  Commission  while  licensee  has 
pending  a  petition  to  review  such  disallowance  by  the 
Commission. 

46.  The  Commission  is  without  authority  to  order  the 
licensee  to  make  accounting  disposition  of  any  of  the  dis¬ 
allowed  items  of  cost  while  the  licensee  has  pending  a 
petition  to  review  such  disallowance  of  the  items  of  cost 
by  the  Commission.” 

4.  Paragraph  21  of  the  petition  for  review  be  and  the 
same  is  hereby  amended  by  inserting  in  line  5  thereof, 
after  the  words  “January  21st,  1941”,  the  following: 

“and  April  26,  1941  and  May  6,  1941.” 

5.  Paragraph  21  of  the  petition  to  review  be  and  the 
same  is  hereby  amended  by  adding  to  sub-paragraph  (c) 
the  following: 
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“and  April  26,  1941  and  May  6,  1941.’ * 

Dated  this  7th  day  of  May,  1941. 

H.  CECIL  KILPATRICK  ! 
WILLIAM  M.  MOLONEY  j 

Attorneys  for  Petitioner .  j 

1989  Exhibit  “G”  j 

United  States  of  America 
Federal  Power  Commission  j 

Commissioners 

Leland  Olds,  Chairman,  Basil  Manly,  John  W.  Scott  and 
Clyde  L.  Seavey.  Claude  L.  Draper  not  participatihg. 

April  26,  1941 

Project  No.  82 

In  the  Matter  of 
Alabama  Power  Company 

Order  dissolving  stay. 

Upon  consideration  of  the  record  in  this  proceeding  alnd 
the  answer  filed  on  February  20,  1941,  by  the  above-named 
Licensee  of  project  No.  82,  in  response  to  Paragraph  (B) 
of  the  Commission’s  order  of  January  21,  1941,  requir¬ 
ing  Licensee: 

(1)  To  show  cause  in  writing,  under  oath,  why  tjhe 
accounting  instructions  and  requirements  contained  jin 
Paragraphs  (C),  (D)  and  (E),  of  the  Commission’s  order 
of  November  26,  1940,  should  not  be  made  effective  and 
enforced;  and 

(2)  To  submit  to  the  Commission  such  accounting  treat¬ 
ment  as  the  Licensee  may  propose  for  the  disposition  of 
disallowed  items  of  claimed  cost;  and 

It  appearing  to  the  Commission  that: 

(a)  The  objections  raised  by  Licensee  in  its  answer 
to  the  order  to  show  cause  in  this  proceeding  are  sub¬ 
stantially  the  same  as  those  previously  considered  and 
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rejected  by  the  Commission  in  its  order  of  May  7,  1940, 
accompanying  Opinion  No.  21-B  in  the  matter  of  North¬ 
ern  States  Power  Company,  which  order  was  affirmed 
upon  review  by  the  United  States  Circuit  Court  of  Ap¬ 
peals  for  the  Seventh  Circuit  (Northern  States  Power 
Co.  v.  Federal  Power  Commission,  118  Fed.  (2d)  141): 

(b)  In  its  answer  to  the  rule  to  show  cause  in  this  pro¬ 
ceeding,  Licensee  has  not  proffered  any  testimony  or  evi¬ 
dence  and  has  not  submitted  any  accounting  treatment  for 
the  disposition  of  disallowed  items  of  claimed  costs,  other 
than  that  prescribed  by  the  Commission’s  order  of  No¬ 
vember  26,  1940; 

The  Commission  finds  that: 

No  cause  has  been  shown  why  the  accounting  instruc¬ 
tions  and  requirements  contained  in  Paragraphs  (C),  (D), 
and  (E),  of  the  Commission’s  order  of  November  26, 
1940,  should  not  be  made  effective  and  enforced. 
1990  The  Commission  orders  that: 

(A)  The  stay  of  Paragraphs  (C),  (D),  (E),  and 
(F)  of  the  Commission’s  order  of  November  26,  1940, 
granted  by  Paragraph  (A)  of  the  Commission’s  order  of 
January  21,  1941,  be  and  the  same  hereby  is  dissolved; 

(B)  Licensee  comply  with  the  Commission’s  order  of 
November  26,  1940,  and  file  FPC  Form  No.  76,  showing 
such  compliance,  on  or  before  July  1,  1941. 

By  the  Commission. 

LEON  M.  FUQUAY, 

Secretary. 
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1991  Exhibit  “H” 

Before  the  Federal  Power  Commission 


— 

Project  No.  82 — Mitchell  Dam 


Alabama  Power  Company,  Licensee 


Application  for  rehearing'— May  5,  1941. 

i 

Comes  the  licensee,  Alabama  Power  Company,  ahd 
makes  this  its  application  to  the  Commission  for  a  rehear¬ 
ing  and  reconsideration  of  the  Order  of  the  Commission 
in  this  cause  dated  April  26,  1941.  Licensee  further  peti¬ 
tions  the  Commission  for  a  stay  of  paragraphs  (A)  and 
(B)  of  said  Order  of  April  26,  1941,  pending  considera¬ 
tion  of  this  application  by  the  Commission  and  pending 
final  determination  of  licensee’s  petition  to  review  certain 
orders  of  the  Commission  heretofore  made  in  this  pro¬ 
ceeding,  which  petition  is  now  pending  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia, 
Case  No.  7853. 

As  grounds  for  this  application  for  rehearing  and  peti¬ 
tion  for  stay,  licensee  says: 

1.  The  Commission  erred  in  finding  that  no  cause  had 
been  shown  by  licensee  why  the  accounting  instructiofis 
and  requirements  contained  in  paragraphs  (C),  (D)  and 
(E)  of  the  Commission’s  order  of  November  26,  1940, 
should  not  be  made  effective  and  enforced. 

2.  The  Commission  erred  in  holding  the  accounting  dis¬ 
position  and  treatment  of  the  disallowed  items  of  colst 

to  be  an  issue  in  this  proceeding. 

1992  3.  The  Commission  erred  in  ordering  licensee  to 

comply  with  paragraphs  (C),  (D)  and  (E)  of  tte 
Commission’s  order  of  November  26,  1940,  in  that  the 
proceeding  in  which  such  order  was  entered  was  a  prp- 
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ceeding  under  the  Federal  Water  Power  Act  of  1920  for 
the  determination  of  the  actual  legitimate  original  cost  of 
the  project,  whereas  such  order  of  the  Commission,  dated 
November  26,  1940,  purports  to  be  based  upon  the  au¬ 
thority  granted  to  the  Commission  by  the  Federal  Power 
Act  of  1935. 

4.  The  Commission  erred  in  ordering  licensee  to  comply 
with  paragraphs  (C),  (D)  and  (E)  of  the  Commission’s 
order  of  November  26,  1940,  in  that  the  Commission  has 
no  authority  to  order  licensee  to  classify  the  costs  of 
Project  No.  82  in  accordance  with  tl^e  provisions  of  the 
Commission’s  Uniform  System  of  Accounts  Prescribed 
for  Public  Utilities  and  of  Licensees,  revised  to  December 
31, 1936,  pursuant  to  the  authority  granted  by  the  Federal 
Power  Act  of  1935. 

5.  Enforcement  by  the  Commission  of  the  order  of  No¬ 
vember  26, 1940,  would  result  in  a  denial  to  licensee  of  due 
process  of  law. 

6.  The  Commission  erred  in  ordering  licensee  to  comply 
with  paragraphs  (C),  (D)  and  (E)  of  the  Commission’s 
order  of  November  26,  1940,  in  that  the  Commission  is 
without  authority  to  order  licensee  to  remove  the  dis¬ 
allowed  items  from  its  accounts. 

7.  The  Commission  erred  in  ordering  licensee  to  comply 
with  paragraphs  (C),  (D)  and  (E)  of  the  Commission’s 
order  of  November  26,  1940,  in  that  the  I.  C.  C.  Classifica¬ 
tion  of  Investment  in  Road  and  Equipment  of  Steam 
Roads,  issue  of  1914,  governs  the  accounting  procedure 

in  this  matter. 

1993  8.  The  Commission  erred  in  ordering  licensee  to 

comply  with  paragraphs  (C),  (D)  and  (E)  of  the 
Commission’s  order  of  November  26,  1940,  in  that  such 
order  is  erroneous  in  providing  that  the  disallowed  items 
of  cost  “be  transferred  from  the  project  accounts  and 
charged  to  the  earned  surplus  account  pursuant  to  and 
in  accordance  with  the  applicable  provisions  of  said  uni¬ 
form  system  of  accounting  prescribed  for  public  utilities 
and  licensees”. 
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9.  The  Commission  erred  in  ordering  licensee  to  comply 

with  paragraphs  (C),  (D)  and  (E)  of  the  Commission’s 
order  of  November  26,  1940,  in  that  the  Commission  was 
without  authority  in  this  proceeding  to  make  the  require¬ 
ments  contained  in  paragraph  (E)  of  said  order  of  No¬ 
vember  26,  1940.  i 

In  support  of  this  application  for  rehearing  and  peti¬ 
tion  for  stay,  licensee  further  says : 

10.  The  Commission  erred  in  finding  that  the  objections 
raised  by  licensee  in  its  answer  to  the  order  to  show  cajuse 
in  this  proceeding  were  substantially  the  same  as  those 
previously  considered  and  rejected  by  the  Commission.  in 
its  order  of  May  7,  1940,  accompanying  opinion  No.  2i-B 
in  the  matter  of  Northern  States  Power  Company,  which 
order  was  affirmed  upon  review  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  (North¬ 
ern  States  Power  Company  v.  Federal  Power  Commis¬ 
sion,  118  Fed.  (2d)  141). 

11.  The  Commission  erred  in  ordering  licensee  to  com¬ 
ply  with  paragraphs  (C),  (D)  and  (E)  of  the  Commis- 
sion’s  order  of  November  26,  1940,  in  that  the  objections 
raised  by  licensee  in  its  answer  to  the  order  to  show  cause 
in  this  proceeding  are  substantially  different  than  those 
previously  considered  and  rejected  by  the  Commission’  in 
its  order  of  May  7, 1940,  accompanying  Opinion  No.  21-B  in 

the  matter  of  Northern  States  Power  Company, 
1994  which  order  was  affirmed  upon  review  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  (Northern  States  Power  Company  v.  Federal 
Power  Commission,  118  Fed.  (2d)  141),  which  decision!  is 
made  the  basis  of  the  order  of  April  26,  1941. 

12.  The  Commission  erred  in  ordering  licensee  to  comply 
with  paragraphs  (C),  (D)  and  (E)  of  the  Commissions 
order  of  November  26,  1940,  in  that  the  items  of  cost  dis¬ 
allowed  by  the  Commission  have  not  yet  been  finally  deter¬ 
mined  to  have  been  properly  disallowed  and  licensee  now 
has  pending  in  the  Court  of  Appeals  for  the  District  iof 
Columbia  a  petition  to  review  said  order  of  November 


I 


I 

I 


52 


26,  1940,  and  other  orders  of  the  Commission  in  this  pro¬ 
ceeding,  disallowing  the  items  of  cost  in  question. 

13.  The  Commission  is  without  authority  to  order  the 
licensee  to  propose  accounting  treatment  of  the  items  of 
cost  disallowed  by  the  Commission  while  licensee  has 
pending  a  petition  to  review  such  disallowance  by  the 
Commission. 

14.  The  Commission  is  without  authority  to  order  the 
licensee  to  make  accounting  disposition  of  any  of  the  dis¬ 
allowed  items  of  cost  while  the  licensee  has  pending  a 
petition  to  review  such  disallowance  of  the  items  of  cost 
by  the  Commission. 

Wherefore,  licensee  prays  the  Commission  to  grant  a 
rehearing  and  reconsideration  of  the  order  of  the  Com¬ 
mission  in  this  proceeding,  dated  April  26,  1941,  and  to 
stay  paragraphs  (A)  and  (B)  of  said  order  pending  con¬ 
sideration  of  this  application  by  the  Commission  and 
pending  final  determination  of  licensee’s  petition  to  review 
said  order  of  the  Commission  dated  November  26, 
1995  1940,  and  other  orders  of  the  Commission  in  this 
proceeding,  which  petition  is  now  pending  in  the 
United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia. 

Respectfully  submitted  this  5th  day  of  May,  1941. 

ALABAMA  POWTER  COMPANY 
By  THOMAS  BRAGG 

Vice  President,  600  North  18th 
Street,  Birmingham,  Alabama. 

P.  W.  TURNER 
WALTER  BOULDIN 
W.  M.  MOLONEY 
Attorneys  for  Alabama 
Poiver  Company,  Licensee, 

600  North  18th  Street, 

Birmingham,  Alabama. 
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1996  State  of  Alabama 

Jefferson  County 

Before  me,  the  undersigned  authority  in  and  for  Said 
County,  in  said  State,  personally  appeared  Thomas  Bragg, 
who,  after  being  duly  sworn,  deposes  and  says  that  l^e  is 
Vice  President  of  Alabama  Power  Company,  Licensee  of 
Mitchell  Dam,  Project  No.  82;  that  as  such  officer  hie  is 
authorized  to  make  this  affidavit ;  that  he  has  read  j  the 
averments  of  the  foregoing  application  for  rehearing; 
that  he  verily  believes  the  averments  thereof  to  be  true. 

THOMAS  BRAGG  j 

Sworn  to  and  subscribed  before  me  this  2nd  day  of 
May,  1941. 

MILDRED  COLE  j 

(Seal)  Notary  Public 

1  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  application  for  rehearing  on  the  Federal  Po^er 
Commission  by  leaving  a  copy  thereof  in  person  with  each 
of  its  attorneys,  namely,  Messrs.  William  S.  Youngrpan, 
Jr.,  General  Counsel,  Wallace  Walker,  Assistant  General 
Counsel,  Francis  R.  Bell,  Charles  H.  Goetz,  and  Charles 
V.  Shannon,  at  their  offices  in  Washington,  D.  C.,  this  5th 
day  of  May,  1941. 

WILLIAM  M.  MOLONEY  j 
Attorney  for  Licensee. 
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1997  Exhibit  “I” 

United  States  of  America 
Federal  Power  Commission 

Commissioners 

Leland  Olds,  Chairman,  Claude  L.  Draper,  Basil  Manly, 
John  W.  Scott  and  Clyde  L.  Seavey. 

May  6,  1941 

Project  No.  82 

In  the  Matter  of 
Alabama  Power  Company 

Order  denying  rehearing  and  stay. 

Upon  consideration  of  the  application  filed  on  May  5, 
1941,  by  the  above  named  Licensee  of  Project  No.  82,  for 
a  rehearing  on  the  Commission’s  order  of  April  26,  1941, 
and  a  stay  of  Paragraphs  (A)  and  (B)  of  said  order; 

It  is  ordered  that: 

Said  application  for  rehearing  and  stay  be  and  the  same 
hereby  is  denied. 

By  the  Commission. 

J.  H.  GUTRIDE, 

Acting  Secretary. 
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n. 

LICENSE  AND  RELATED  DOCUMENTS. 

3  The  Federal  Power  Commission 
License  on  Navigable  Waters. 

Project  No.  82,  Alabama. 

Alabama  Power  Company 

WHEREAS,  by  Act  of  Congress,  approved  June  10, 
1920,  (41  Stat.,  1063),  designated  therein  as  4 ‘The  Federal 
Water  Power  Act,”  and  hereinafter  called  “the  Act, the 
Federal  Power  Commission,  hereinafter  called  “the  Com¬ 
mission,”  is  authorized  and  empowered,  inter  alia,  to  i^sue 
licenses  for  the  purposes  of  constructing,  operating,  jand 
maintaining  dams,  w^ater  conduits,  reservoirs,  power  houses, 
transmission  lines,  or  other  project  works  necessary  or  con¬ 
venient  for  the  development  and  improvement  of  naviga¬ 
tion,  and  for  the  development,  transmission,  and  utilization 
of  power  across,  along,  from,  or  in  any  of  the  navigable 
waters  of  the  United  States,  or  upon  any  part  of  the  public 
lands  and  reservations  of  the  United  States  (including; the 
Territories),  or  for  the  purpose  of  utilizing  the  surplus 
water  or  water  power  from  any  Government  dam ;  and  j 
WHEREAS,  the  Alabama  Power  Company,  hereinafter 
called  “the  Licensee,”  a  corporation,  organized  and  exist¬ 
ing  under  the  laws  of  the  State  of  Alabama,  and  having,  its 
office  and  principal  place  of  business  in  the  city  of  Att^lla, 
in  said  State,  did  on  the  3d  day  of  November,  1920,  mhke 
application  in  due  and  proper  form  to  the  Commission  fpr  a 
license  for  a  power  project  designated  as  Project  No. 

4  82  on  the  records  of  the  Commission  and  shown  on 
general  and  detail  maps  bearing  the  signature  of  the 

applicant,  dated  October  23, 1920,  and  for  authority  to  con¬ 
struct,  operate,  and  maintain  at  the  site  known  as  Duncaji ’s 
Riffle,  on  the  Coosa  River,  in  the  Counties  of  Coosa  and 
Chilton,  in  the  State  of  Alabama,  certain  project  works,;  as 
hereinafter  described,  necessary  or  convenient  for  the  de- 
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velopment  and  improvement  of  navigation  and  for  the  de¬ 
velopment,  transmission,  and  utilization  of  power  across, 
along,  from,  and  in  the  Coosa  River,  a  navigable  waterway 
of  the  United  States  or  upon  any  part  of  the  public  lands 
and  reservations  of  the  United  States  affected  thereby ;  and 

WHEREAS,  the  Licensee  has  submitted  to  the  Commis¬ 
sion  satisfactory  evidence  of  its  compliance  with  the  laws 
of  the  State  of  Alabama,  as  required  by  Section  9,  subsec¬ 
tion  (b),  of  the  Act,  and  of  its  ability  to  finance  the  con¬ 
struction  of  said  project  works ;  and 

WHEREAS,  notice  of  said  application  has  been  given 
and  published  by  the  Commission,  as  required  by  Section 

4  of  the  Act;  full  opportunity  has  been  given  to  all  inter¬ 
ested  parties  to  be  heard ;  and  no  application  for  said  proj¬ 
ect  ;  or  in  conflict  therewith,  has  been  filed  by  any  State  or 
municipality;  and 

WHEREAS,  the  maps,  plans,  and  specifications  of  said 
project  and  of  said  project  works,  as  hereinafter  described, 
have  been  approved  by  the  Commission,  and  the  plans  of 
the  dam  and  other  structures  affecting  navigation  have  been 
approved  by  the  Chief  of  Engineers  and  the  Secretary  of 
War;  and 

WHEREAS,  the  Commission  finds  that  said  project,  as 
hereinafter  described,  will  be  best  adapted  to  a  comprehen¬ 
sive  scheme  of  development  and  utilization  of  said 

5  waterway  for  the  purposes  of  navigation,  of  water¬ 
power  development  and  of  other  beneficial  public 

uses;  and 

WHEREAS,  the  Commission  did  on  the  20th  day  of  May, 
1921,  find  that  the  contemplated  improvement  is  desirable 
and  justified  in  the  public  interest  for  the  purpose  of  im¬ 
proving  and  developing  a  waterway,  viz.,  said  Coosa  River, 
for  the  use  and  benefit  of  interstate  and  foreign  commerce, 
and  that  the  license  will  not  interfere  or  be  inconsistent 
with  the  purpose  for  which  any  reservation  affected  thereby 
was  created,  a  certified  copy  of  the  records  of  the  Commis¬ 
sion  containing  such  finding  being  hereto  attached ;  and 
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WHEREAS,  the  Licensee,  on  the  twenty  first  day  of 

June,  1921,  pursuant  to  an  authorization  of  its  Board  ojf  Di¬ 
rectors  hereto  attached,  accepted  in  writing  all  the  t^rms 
and  conditions  of  the  Act  and  of  this  license; 

NOW,  THEREFORE,  upon  full  consideration  of  ;  the 
project,  the  Commission  hereby  issues  this  license  to;  the 
Licensee  for  the  purpose  of  constructing,  operating,  land 
maintaining,  for  a  period  of  fifty  years  from  the  date 
hereof,  the  project  works  hereinafter  described,  necessary 
or  convenient  for  the  development  and  improvement  of 
navigation  and  for  the  development,  transmission,  and  util¬ 
ization  of  power  across,  along,  from,  and  in  the  Cposa 
River ;  said  license,  including  the  period  thereof,  being  sub¬ 
ject  to  all  the  terms  and  conditions  of  the  Act  and  of;  the 
rules  and  regulations  of  the  Commission  pursuant  thereto 
as  heretofore  approved  and  amended  as  though  fully!  set 
forth  herein,  which  said  rules  and  regulations  are  attached 
hereto  and  made  a  part  hereof,  and  being  subject  also  toi  the 
following  express  conditions  and  limitations,  to-yrit: 
6  Article  1. — This  license  shall  be  for  the  following 

described  project:  The  development  of  hydroelec¬ 
tric  power  by  the  construction  of  a  dam  across  the  Cqosa 
River  at  Duncan’s  Riffle,  designated  by  the  Licensee  as; the 
“Mitchell  Dam,”  and  the  construction  of  a  high  tension 
transmission  line  or  lines  to  connect  this  project  with; the 
existing  primary  transmission  system  of  the  Alabama 
Powder  Company  at  a  point  of  junction  at  Lock  12  on  said 
Coosa  River,  the  several  parts  of  the  project  being;  as 
follows : 

(a)  Dam  and  Reservoir. — A  concrete  dam  with  crest 
gates,  which  will  raise  the  water  to  the  level  of  approxi¬ 
mately  350  feet  above  a  certain  datum  plane,  which  eleva¬ 
tion  is  fixed  and  marked  to  conform  to  the  elevation  estab¬ 
lished  and  adopted  by  the  United  States  above  said  datum 
plane  in  a  survey  of  the  Coosa  River  from  Lock  4  in  Ala¬ 
bama  to  Wetumpka,  Alabama,  made  August  2,  1903  to  jDe- 
cember  19,  1903,  under  the  direction  of  J.  B.  Cavanaugh, 
Corps  of  Engineers,  U.  S.  A.,  and  by  D.  H.  Andrews,  Assist- 
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ant  Engineer,  and  N.  A.  Ynille,  Chief  of  Party,  which  said 
established  elevations  by  the  United  States  are  evidenced 
and  fixed  by  bench  marks  or  other  elevation  data  on  the 
left  or  east  side  of  said  Coosa  River.  Said  dam  will  create 
a  pool  which  will  extend  approximately  to  the  tailwater  of 
Lock  12  on  the  Coosa  River; 

(b)  Power  House. — The  power  house  to  be  an  integral 
part  of  the  dam,  having  provision  for  an  ultimate  installa¬ 
tion  of  five  units.  The  initial  installation  to  be  two  units, 
each  having  a  capacity  of  22,000  h.p.  more  or  less ; 

(c)  Transmission  Line. — A  high  tension  transmission 
line  extending  from  said  power  house  to  a  point  of  junction 
with  the  Licensee’s  existing  primary  transmission  system 
at  Lock  12  on  the  Coosa  River : 

which  said  project  includes,  in  whole  or  in  part,  the  follow¬ 
ing  described  public  lands  of  the  United  States: 

Reservoir  Site. — 

St.  Stephens  Meridian,  Alabama. 

T.  23  N.,  R.  15  E., 

Sec.  24,  SE%  SW^ 

Sec.  36,  Fractional  NE% 

T.  22  N.,  R.  16  E., 

Sec.  5,  Fractions  A,  B,  and  C. 

7  T.  22  N.,  R.  17  E., 

Sec.  18,  NW*4  SW 
Sec.  20,  SEi/4  SE^4 

Transmission  Line.  — 

St.  Stephens  Meridian,  Alabama. 

T.  23  N.,  R.  15  E., 

Sec.  36,  Fractional  NE^4 

all  as  more  particularly  located  and  described  by  the  follow¬ 
ing  field  notes,  maps,  plans,  and  specifications : 

Exhibit  C. — The  project  area  described  in  detail  in  Ex¬ 
hibit  “C,”  signed  by  Alabama  Pow-er  Company,  by  Thomas 
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W.  Martin,  President,  as  a  part  of  the  application  made  by 
him  on  the  3rd  day  of  November,  1920,  and  transmitted  to 
the  Commission  by  letter  of  April  2, 1921 ; 

Exhibit  J. — General  maps  in  two  sheets  as  follows : — Con¬ 
sisting  of  Map  D-8434,  showing  general  map  of  the  project 
area  with  reference  to  the  detail  maps  covering  the  same, 
and  Map  D-8433,  showing  the  entire  transmission  system 
with  which  the  project  is  to  be  connected,  and  upon  whic^i  is 
indicated  by  appropriate  symbols  the  location  of  the  high 
tension  line  or  lines  extending  from  the  project  to  a  point  of 
junction  at  Lock  12  on  the  Coosa  River  with  the  primary 
transmission  system  of  the  licensee ;  and  also  showing  siate 
and  county  lines,  towns,  and  other  features  which  aid  in  giv¬ 
ing  a  full  understanding  of  the  subject ; 

Exhibit  K. — Detail  maps  in  twenty  sheets  as  follows : 

Map  D-8425,  Sheets  1  to  12,  inclusive,  showing  detailed 
topography  of  flooded  area; 

Map  D-8692,  Sheets  1  to  5,  inclusive,  showing  detailed  sur¬ 
vey  of  the  transmission  line,  extending  from  the  project 
works  at  Mitchell  Dam  to  a  point  of  junction  with  the  exist¬ 
ing  primary  transmission  system  of  the  licensee  at  Lock  12 
on  the  Coosa  River  (Field  notes  are  noted  on  the  tracings) ; 

Map  D-8703,  Showing  detailed  topography  and  soundihgs 
at  the  dam  site  of  the  project ; 

Exhibit  L. — General  layout  of  dam  and  of  lock  approach, 
details  of  piers  and  cribbing,  and  plans,  elevations,  and  Sec¬ 
tions  of  dam  and  power  house  as  shown  on  Maps  D-8620,]  D- 
8702,  D-8705,  D-8708,  and  D-8709 ; 

Exhibit  P. — Soundings  for  proposed  channel  below  Leek 
12,  as  shown  on  Map  D-8470,  Sheets  1  to  4,  inclusive; 

signed  by  Alabama  Power  Company  by  Thomas  W.  Martin, 
President,  under  date  of  October  23,  1920. 

8  Exhibit  M. — General  description  and  general  spe¬ 

cifications  of  mechanical,  electrical,  and  transmission 
equipment  and  appurtenances,  signed  by  Alabama  Po^er 
Company,  by  Thomas  W.  Martin,  President,  as  a  part  of  the 
application  made  by  him  on  the  3d  day  of  November,  19£0. 
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which  said  maps,  plans,  and  specifications,  approved  by  the 
Commission  through  its  Executive  Secretary,  on  the  25th 
day  of  May,  1921,  are  hereby  made  a  part  of  this  license; 
and  no  substantial  change  shall  hereafter  be  made  in  said 
maps,  plans,  and  specifications  until  such  change  shall  have 
been  approved  by  the  Commission  and  incorporated  in  this 
license  by  appropriate  amendment  thereof. 

Article  2. — Subject  to  the  provisions  of  Section  13  of  the 
Act,  the  Licensee  shall  begin  the  construction  of  the  fol¬ 
lowing  separable  parts  of  said  project  works  on  or  before 
the  respective  dates  herein  specified  therefor,  shall  there¬ 
after  in  good  faith  and  with  due  diligence  prosecute  such 
construction  and  shall  complete  the  same  on  or  before  the 
respective  dates  herein  specified  therefor. 

Part  1.  Consisting  of  the  dam  and  two  hydraulic  turbine 
driven  electric  generating  units,  transmission  line,  and  ap¬ 
purtenant  structures,  preliminary  construction  to  begin 
within  twelve  months  from  the  date  of  execution  hereof, 
and  to  be  completed  within  six  months  thereafter,  and  the 
construction  of  such  works  to  begin  six  months  after  the 
starting  of  such  preliminary  construction  and  to  be  com¬ 
pleted  within  three  years  thereafter;  said  works  being  such 
part  of  the  ultimate  development  of  said  project  as  the  Com¬ 
mission  deems  necessary  to  supply  the  reasonable  needs  of 
the  available  market  at  said  time  of  completion. 

9  Part  2.  Consisting  of  three  additional  hydraulic 

turbine  driven  electric  generating  units  and  appur¬ 
tenances,  from  time  to  time  thereafter  so  as  to  supply  ade¬ 
quately  the  reasonable  market  demands,  each  such  addi¬ 
tional  unit  to  be  completed  within  one  year  from  the  be¬ 
ginning  of  construction  thereof. 

Article  3. — Said  project  works  shall  be  constructed  in  sub¬ 
stantial  conformity  with  said  maps,  plans,  and  specifications 
or  changes  therein  approved  as  hereinbefore  provided,  and 
made  a  part  of  this  license.  Minor  changes  in,  or  diver¬ 
gency  from  the  approved  plans  may  be  made  in  the  course 
of  construction  if  such  changes  will  not  result  in  decrease 
in  efficiency,  in  material  increase  in  cost,  or  in  impairment 
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of  the  general  scheme  of  development.  Any  changes  made 
without  the  prior  approval  of  the  Commission  or  of  its  au¬ 
thorized  representative,  which  in  the  judgment  of  the  Com¬ 
mission,  have  or  will  produce  such  results  shall  be 
to  such  alteration  as  the  Commission  may  direct. 

Article  4. — The  work  of  construction  under  this  license, 
whether  or  not  conducted  upon  lands  of  the  United  States, 
shall  be  subject  to  the  inspection  and  approval  of  the  Dis¬ 
trict  Engineer  of  the  War  Department  of  the  United  States 
at  Montgomery,  Alabama,  as  the  authorized  representative 
of  the  Commission  for  such  purposes.  The  Licensee  shall 
notify  said  representative  of  the  date  upon  which  work  will 
begin,  and  as  far  in  advance  thereof  as  said  representative 
may  reasonably  specify,  and  shall  notify  him  promptly  in 
writing  of  any  suspension  of  construction  for  a  period  of 
more  than  one  week,  and  of  its  resumption  and  completion. 

Article  5. — In  so  far  as  any  material  is  dredgecl  or 
10  excavated  in  the  prosecution  of  the  construction  of 
the  project  works  herein  authorized,  it  shall  be  re¬ 
moved  and  deposited  so  as  not  to  interfere  with  navigation 
to  the  satisfaction  of  said  District  Engineer. 

Article  6. — The  cost  of  inspection  by  the  United  States 
during  the  period  of  construction  of  said  project  works  shall 
be  borne  by  the  Licensee.  In  the  discretion  of  said  District 
Engineer,  two  resident  inspectors  for  the  United  Stajtes 
may  be  continuously  employed  at  the  site  of  the  works  dur¬ 
ing  such  period,  and  inspections  by  said  District  Engineer 
and  the  United  States  Assistant  Engineer  may  be  made 
from  time  to  time  as  may  be  deemed  advisable. 

Article  7. — The  operation  of  any  navigation  facilities 
which  may  be  constructed  as  a  part  of  or  in  connection  wiith 
any  dam  or  diversion  structure  built  under  the  provisions 
of  this  license  shall  at  all  times  be  controlled  by  such  rea¬ 
sonable  rules  and  regulations  in  the  interest  of  navigatibn, 
including  the  control  of  the  level  of  the  pool  caused  by  such 
dam  or  diversion  structure,  as  may  be  made  from  time!  to 
time  by  the  Secretary  of  War.  Such  rules  and  regulations 
may  include  the  maintenance  and  operation  by  the  Licensee 
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at  its  own  expense  of  such  lights  and  signals  as  may  be  di¬ 
rected  by  the  Secretary  of  War. 

Article  8. — The  Licensee  shall  construct  and  install  such 
appliances  as  are  necessary  for  furnishing  power  for  the 
operation  of  navigation  facilities,  including  lights  and  sig¬ 
nals,  whether  constructed  by  the  Licensee  or  the  United 
States,  and  shall  furnish  free  of  cost  to  the  United  States 
power  for  the  operation  of  such  navigation  facilities. 

11  Article  9. — A.  Whenever  a  project  for  navigation 
on  the  section  of  the  river  between  Wetumpka,  Ala¬ 
bama,  and  the  East  Tennessee,  Virginia  and  Georgia  Rail¬ 
road  bridge  is  adopted,  the  Licensee  will  be  required  to  pro¬ 
vide  a  navigation  channel  between  said  Mitchell  Dam  and 
Dam  No.  12,  at  least  200  feet  wide  and  having  a  bottom  ele¬ 
vation  not  higher  than  338  feet  above  the  datum  plane  de¬ 
scribed  in  paragraph  (a)  of  Article  1  of  this  license. 

B.  Whenever  a  project  for  navigation  on  the  section  of 
the  river  betwen  Wetumpka,  Alabama,  and  the  East  Ten¬ 
nessee,  Virginia  and  Georgia  Railroad  bridge  is  adopted, 
the  Licensee  shall  convey  to  the  United  States,  free  of  cost, 
such  of  its  lands  and  its  right  of  way,  and  such  right  of  pas¬ 
sage  through  its  dams  or  other  structures,  and  permit  such 
control  of  pools  as  may  be  required  to  complete  such  navi¬ 
gation  facilities  as  are  required  by  the  adopted  project. 

C.  Until  such  time  as  the  Secretary  of  War  may  require 
otherwise  under  the  authority  granted  to  him  by  section  18 
of  the  Act,  the  Licensee  is  authorized  to  utilize  a  draw¬ 
down  of  the  pool  created  by  the  dam  for  the  purpose  of 
pondage  of  10  feet,  or  to  an  elevation  of  340  feet  above  said 
datum  plane  described  in  paragraph  “a”  of  Article  1  hereof. 
If  and  when  a  project  for  navigation  on  this  section  of  the 
Coosa  River  as  described  above  is  adopted,  the  Licensee, 
unless  otherwise  required  by  the  Secretary  of  War,  will  be 
permitted  a  drawdown  of  4  feet,  or  to  an  elevation  of  346  feet 
above  said  datum  plane. 

D.  The  Licensee  will  be  required  to  permit,  unless 

12  otherwise  authorized  by  the  Secretary  of  War,  the 
continuous  discharge  past  this  dam  of  all  water 
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discharged  into  the  pool  created  by  said  dam,  when  this  dis¬ 
charge  is  5,000  cubic  feet  per  second  or  less,  and  at  all 
greater  discharges  into  the  pool,  shall  provide  a  minimum 
discharge  past  said  dam  of  not  less  than  5,000  cubic  feet}  per 
second.  The  measure  of  water  thus  to  be  discharged  shall 
include  all  water  discharged  through  any  canal,  lock,  or 
system  of  locks  that  may  hereafter  be  built  in  connection 
with  said  dam. 

Article  10. — The  Licensee  shall,  in  the  interests  of  pqblic 
health,  cut  and  remove  or  destroy  to  the  satisfaction  of!  the 
said  District  Engineer  of  the  War  Department  the  brush 
and  trees  from  that  zone  of  the  area  to  be  submerged  which 
is  included  between  elevations  334  and  350  feet  above  ^aid 
datum  plane  described  in  paragraph  “a”,  Article  1  hereof; 
and  shall,  when  and  as  directed  by  said  District  Engineer, 
deaden  all  pine  trees  within  a  distance  of  50  feet  from  hnd 
outside  of  the  contour  line  of  said  elevation  350,  and!  all 
such  trees  remaining  within  said  submerged  area:  Pro¬ 
vided,  That  the  Licensee  shall  not  be  required  to  deaden, 
cut,  destroy,  or  remove  trees  or  brush  on  lands  over  which 
it  exercises  neither  ownership  nor  control. 

The  Licensee  shall,  in  the  general  public  interest,  and  to 
the  satisfaction  of  said  District  Engineer,  also  cut  in  shch 
manner  or  so  remove  or  destroy,  the  brush  or  trees  within 
said  area  to  be  submerged  and  below  the  contour  line  of  said 
elevation  334  that  no  part  of  said  brush  or  trees  shall  pro¬ 
ject  above  an  elevation  of  340  feet  above  said  datum  plan0. 

The  said  District  Engineer  shall  make  inspection,  from 
time  to  time  and  as  requested  by  the  Licensee,  of  the  work 
required  to  be  performed  by  the  Licensee  under  this  article 
and  shall  request  the  State  Health  Officer  of  the  State!  of 
Alabama  to  make  a  certificate  of  approval  of  so  much 
13  of  said  work  as  is  comprised  within  the  first  para¬ 
graph  of  this  article.  As  said  District  Engineer  de¬ 
termines  that  the  Licensee  is  complying  with  the  provisions 
of  the  foregoing  paragraphs  of  this  article,  he  shall  make 
written  reports  thereupon,  respectively,  to  the  Commission, 
and  as  it  shall  appear  that  the  Licensee  has  complied  with 
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the  provisions  of  the  second  paragraph  of  this  article  to  the 
satisfaction  of  the  Commission,  the  Executive  Secretary 
shall  certify  such  fact  to  the  Licensee  and  the  Licensee  may 
thereupon  proceed  gradually  as  authorized  by  the  certifi¬ 
cate  of  the  Executive  Secretary  with  the  impounding  of 
water  by  said  dam  up  to  said  elevation  334,  and  when  it 
shall  appear  that  the  Licensee  has  complied  with  the  provi¬ 
sions  of  the  first  paragraph  of  this  article  to  the  satisfac¬ 
tion  of  the  Commission,  the  Executive  Secretary  shall  cer¬ 
tify  such  fact  to  the  Licensee  and  the  Licensee  may  there¬ 
upon  proceed  with  the  impounding  of  water  to  said  eleva¬ 
tion  of  350  feet. 

Article  11. — In  the  construction  and  maintenance  of  the 
project  works  herein  specified,  the  Licensee  shall  place  and 
maintain  suitable  structures  to  reduce  to  a  reasonable  de¬ 
gree  the  liability  of  contact  between  its  transmission  lines 
and  telegraph,  telephone,  and  other  signal  wires  or  power 
transmission  lines  not  owmed  by  the  Licensee,  and  shall  also 
place  and  maintain  suitable  structures  and  devices  to  reduce 
to  a  reasonable  degree  the  liability  of  any  structures  or 
wires  falling  and  obstructing  traffic  or  endangering  life  on 
highways,  streets,  or  railroads. 

Article  12. — The  Licensee  shall  install  and  maintain 
standard  meters  adequate  for  the  determination  of  the 
amount  of  electric  energy  generated  by  the  project  works, 
and  shall  make  adequate  provision  in  conformity  with  the 
prevailing  standards  of  the  United  States  Geological  Survey 
for  the  determination  of  the  stage  and  flow  of  the  Coosa 
River  and  of  the  amount  of  water  held  in  and  drawn 
14  from  storage ;  shall  keep  accurate  and  sufficient  rec¬ 
ords  of  the  foregoing  determinations  to  the  satisfac¬ 
tion  of  the  Commission ;  and  shall  make  return  of  such  rec¬ 
ords  at  such  time  and  in  such  form  as  may  be  required  by 
the  Commission. 

Article  13. — The  Licensee  shall  allow  officers  and  em¬ 
ployees  of  the  United  States  free  and  unrestricted  access 
in,  through,  and  across  said  project  and  project  works  in 
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the  performance  of  their  official  duties  in  respect  to  said 
project. 

Article  14. — Upon  the  completion  of  the  construction  pf 
each  of  the  separable  parts  of  said  project  for  which  dates 
of  completion  are  specified  in  Article  2  hereof,  the  Licenslee 
shall  file  with  the  Commission,  under  oath,  a  statement  Jn 
duplicate  showing  the  actual  legitimate  cost  of  construction 
thereof  as  specified  in  Regulation  20,  Section  2  of  said  rules 
and  regulations  of  the  Commission.  Such  statement  shall 
include  all  proper  and  legitimate  costs,  whether  incurred 
prior  to  date  of  issuance  of  license  or  on  and  after  suph 
date;  and  the  Licensee  shall,  if  requested  by  the  Commis¬ 
sion,  show  separately  on  such  statement  the  items  aiid 
amounts  of  cost  incurred  prior  to  the  date  of  issuance  j>f 
license,  with  such  other  details  with  respect  thereto  as  tie 
Commission  may  require.  Each  and  every  item  of  cost  iti- 
cluded  in  such  statement  shall  be  supported  by  proper 
voucher  or  other  evidence;  and  any  such  voucher  or  evi¬ 
dence,  or  certified  copy  thereof,  in  support  of  any  item  prop¬ 
erly  includible  in  said  cost  shall  become  a  part  of  the  perma¬ 
nent  records  of  said  project  and  shall  be  kept  and  retained 
by  the  Licensee  in  the  manner  required  by  the  Commission. 

Article  15. — The  payment  by  the  Licensee  of  an- 
15  nual  charges  for  any  calendar  year  shall  be  made  to 
the  United  States  at  the  end  of  the  year  or  within 
thirty  days  thereafter  upon  bills  rendered  or  approved  by 
the  Commission;  charges  to  be  determined  in  accordance 
with  the  provisions  of  Regulation  14,  of  said  rules  and  reg¬ 
ulations  of  the  Commission.  For  the  purposes  of  such  de¬ 
termination  : 

A.  The  power  capacity  upon  which  shall  be  based  tfie 
charges  for  reimbursing  the  United  States  for  the  costs  df 
administration  of  the  Act  and  for  recompensing  it  for  tie 
use,  occupancy,  and  enjoyment  of  public  lands  and  reserva¬ 
tions  shall,  subject  to  the  provisions  of  Section  3  of  saijd 
Regulation  14,  be  taken  as  21,760  horsepower. 

Article  16. — Whenever  the  Licensee  is  directly  benefited 
by  the  construction  work  of  another  Licensee,  a  Permittee, 
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or  of  the  United  States  of  a  storage  reservoir  or  other  head¬ 
water  improvement,  the  Licensee  shall  reimburse  the  owner 
of  such  reservoir  or  other  improvement  for  such  part  of 
the  annual  charges  for  interest,  maintenance,  and  deprecia¬ 
tion  thereon  as  the  Commission  may  deem  equitable.  The 
proportion  of  such  charges  to  be  paid  by  the  Licensee  shall 
be  determined  from  time  to  time  by  the  Commission.  When¬ 
ever  such  reservoir  or  other  improvement  is  constructed  by 
the  United  States  the  Licensee  shall  pay  similar  charges 
into  the  Treasury  of  the  United  States  upon  bills  rendered 
by  the  Commission. 

Article  17. — After  the  first  20  years  of  operation  of  said 
project  under  this  license,  out  of  surplus  earnings  there¬ 
after,  if  any,  accumulated  in  excess  of  a  specified  reason¬ 
able  rate  of  return  upon  the  actual,  legitimate  invest- 
16  ment  of  the  Licensee  in  said  project,  all  as  defined 
in  and  determined  by  the  provisions  of  Regulation  17 
of  said  rules  and  regulations  of  the  Commission,  the  Li¬ 
censee  shall  establish  and  maintain  amortization  reserves, 
which  reserves  shall,  in  the  discretion  of  the  Commission, 
be  held  until  the  termination  of  the  license  or  be  applied 
from  time  to  time  in  reduction  of  the  net  investment.  Such 
specified  rate  of  return  shall  be  one  and  one-half  times  the 
weighted  average  annual  interest  rate  payable  on  the  par 
value  of  the  bona  fide  interest-bearing  debt  of  the  Licensee 
actually  outstanding,  in  whole  or  in  part,  on  account  of  the 
project  property  at  the  beginning  of  the  period  of  amortiza¬ 
tion  and  of  each  calendar  year  thereafter;  such  weighted 
average  annual  interest  rate  being  determined  as  provided 
in  paragraph  B  and  C  of  said  Section  3 : 

Provided,  That,  if  at  the  beginning  of  the  period  of 
amortization  or  of  any  calendar  year  thereafter,  the  out¬ 
standing  interest-bearing  debt  of  the  Licensee  on  account 
of  the  project  or  projects  under  license  together  with  any 
other  works  or  property  operated  in  connection  therewith  is 
less  than  twenty-five  per  cent  of  the  actual,  legitimate  in¬ 
vestment  of  the  Licensee  in  said  project,  then,  and  in  such 
event  for  the  calendar  year  next  following,  the  specified  rate 
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of  return  shall  be  two  times  the  legal  rate  of  interest  in  the 
State  of  Alabama. 

Subject  to  the  provisions  of  Section  6  of  said  regulation, 
the  following  proportions  of  such  surplus  earnings  shall  be 
paid  into  and  held  in  such  amortization  reserves:  Of  all 
surplus  earnings  up  to  and  including  two  per  cent  of  the 
actual,  legitimate  investment,  thirty  per  cent  thereof  sljiall 
be  so  paid;  of  all  surplus  earnings  in  excess  of  two  per  ctent 
and  not  in  excess  of  four  per  cent  upon  such  inv^st- 
17  ment,  fifty  per  cent  thereof  shall  be  so  paid;  an<^  of 
all  such  surplus  earnings  in  excess  of  four  per  cent 
seventy  per  cent  thereof  shall  be  so  paid,  and  of  all  shch 
surplus  earnings  in  excess  of  6  per  cent,  ninety  per  cknt 
thereof  shall  be  so  paid;  Provided,  That,  if  at  the  endj  of 
any  calendar  year  of  the  amortization  period  the  Commis¬ 
sion  shall  find  that  the  accumulated  earnings  of  the  Licensee 
during  the  period  of  operation,  including  the  first  twenty 
(20)  years  thereof,  have  not  yielded  a  fair  return  upon  fhe 
actual,  legitimate  investment  in  the  project  or  projects 
under  license,  the  proportion  of  such  surplus  earnings  for 
such  calendar  year  and  for  succeeding  calendar  years  to  be 
paid  into  such  amortization  reserves  shall  be  ten  (10)  per 
cent  thereof  until  such  time  as  the  accumulated  earnings  of 
the  Licensee  represent,  in  the  judgment  of  the  Commission, 
a  fair  return  upon  such  investment  for  such  period  of  opera¬ 
tion. 

Article  18.  That  no  lease  of  said  project  or  part  thereof 
whereby  the  lessee  is  granted  the  exclusive  occupancy,  pos¬ 
session,  or  use  of  project  works  for  purposes  of  generating, 
transmitting  or  distributing  power  shall  be  made  without 
the  prior  written  approval  of  the  Commission ;  and  the  Com¬ 
mission  may,  if  in  its  judgment  the  situation  warrants,  Re¬ 
quire  that  all  the  conditions  of  this  license,  of  the  Act,  and 
of  said  rules  and  regulations  of  the  Commission  shall  ;be 
applicable  to  such  lease  and  to  such  property  so  leased  to 
the  same  extent  as  if  the  lessee  were  the  Licensee  hete- 
under,  Provided,  That  the  provisions  of  this  article  shall 
not  apply  to  parts  of  the  project  or  project  works  which  may 
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be  used  by  another  jointly  with  the  Licensee  under  a  con¬ 
tract  or  agreement  whereby  the  Licensee  retains  the 

18  occupancy,  possession,  and  control  of  the  property 
so  used  and  receives  adequate  consideration  for  such 

joint  use,  or  to  leases  of  land  while  not  required  for  pur¬ 
poses  of  generating,  transmitting,  or  distributing  power,  or 
to  buildings  or  other  property  not  built  or  used  for  said  pur¬ 
poses,  or  to  minor  parts  of  the  project  or  project  works  the 
leasing  of  which  will  not  interfere  with  the  usefulness  or 
efficient  operation  of  the  project  by  the  Licensee  for  said 
purposes. 

Article  19. — The  Licensee  shall  abide  by  such  reasonable 
regulation  of  the  service  to  be  rendered  to  customers  or  con¬ 
sumers  of  power,  and  of  rates  and  charges  of  payment 
therefor,  as  may  from  time  to  time  be  prescribed  by  any 
duly  constituted  agency  of  the  State  in  which  the  service 
is  rendered  or  the  rate  charged ;  and  in  case  of  the  develop¬ 
ment,  transmission,  distribution,  sale,  or  use  of  power  in 
public  service  by  the  Licensee  or  by  its  customer  engaged 
in  public  service  in  any  State  which  has  not  authorized  and 
empowered  a  commission  or  other  agency  or  agencies  within 
said  State  to  regulate  and  control  the  services  to  be  ren¬ 
dered  by  the  Licensee  or  the  rates  and  charges  of  payment 
therefor,  or  the  amount  or  character  of  securities  to  be  is¬ 
sued  by  any  of  said  parties,  it  is  agreed  as  a  condition  of 
this  license  that  jurisdiction  is  hereby  conferred  upon  the 
Commission,  upon  complaint  of  any  person  aggrieved  or 
upon  its  own  initiative,  to  exercise  such  regulation  and  con¬ 
trol  until  such  time  as  the  State  shall  have  provided  a  com¬ 
mission  or  other  authority  for  such  regulation  and  control : 
Provided,  That  the  jurisdiction  of  the  Commission  shall 
cease  and  determine  as  to  each  specific  matter  of  regulation 
and  control  prescribed  in  this  paragraph  as  soon  as  the 
State  shall  have  provided  a  commission  or  other  authority 
for  the  regulation  and  control  of  that  specific  matter. 

Article  20. — With  the  written  consent  of  the  Li- 

19  censee,  the  Commission  may,  by  order  made  under  its 
seal,  and  after  the  public  notice  required  by  Section 
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6  of  the  Act,  modify,  alter,  enlarge,  or  omit,  in  so  far  as  au¬ 
thorized  by  law,  any  one  or  more  of  the  conditions  or  pro¬ 
visions  of  this  license. 

Article  21. — The  enumeration  herein  of  any  rights;  re¬ 
served  to  the  United  States  or  to  any  State  or  municipality 
under  the  Act,  or  of  any  requirement  of  said  Act  or  of  Said 
rules  and  regulations  of  the  Commission,  shall  not  be  con¬ 
strued  in  any  degree  as  impairing  any  other  rights  sol  re¬ 
served  by  the  Act  or  as  limiting  the  force  of  any  other  re¬ 
quirement  of  said  Act  or  regulations. 

20  In  Witness  Whereof,  the  Federal  Power  Commis¬ 
sion  has  caused  its  name  and  seal  to  be  hereto  signed 
and  affixed  by  0.  C.  Merrill,  its  Executive  Secretary,  this 
27th  day  of  June,  1921. 

FEDERAL  POWER  COMMISSION 
0.  C.  MERRILL 

I 

(Seal)  Executive  Secretary. 

I 

In  Testimony  of  its  acceptance  of  all  the  terms  and  condi¬ 
tions  of  the  said  The  Federal  Water  Power  Act  of  June  10, 
1920,  and  of  the  further  conditions  imposed  in  the  forego¬ 
ing  license,  the  Licensee  has  caused  its  name  and  corporate 
seal  to  be  hereto  signed  and  affixed  this  the  25th  day  of 
June,  1921,  by  R.  A.  Mitchell,  its  Vice  President,  pursuant 
to  a  resolution  of  its  Board  of  Directors,  dated  the  21st  day 
of  June,  1921,  certified  copy  of  the  record  thereof  being  at¬ 
tached  hereto. 

ALABAMA  POWER  COMPANY; 

By  R.  A.  MITCHELL 

Vice  President J 

Attest : 

STEPHEN  A.  DAWLEY 
Assistant  Secretary. 


i 
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21  Minutes  of  the  Eighteenth  Meeting  of  the  Federal 
Power  Commission,  held  in  the  office  of  the  Secretary 
of  War,  May  20, 1921. 

The  Executive  Secretary  presented  12  applications  for 
preliminary  permit  or  for  license  upon  which  action  was 
taken  as  follows : 

*#*#••#### 

12.  In  the  matter  of  the  application  of  the  Alabama  Power 
Company  of  Attalla,  Alabama,  (Project  No.  82),  for  a  li¬ 
cense  for  a  power  development  in  the  Coosa  River  at  Dun¬ 
can’s  Riffle,  Alabama,  it  was  voted  that  the  Commission  find 
that  the  contemplated  improvement  is,  in  its  judgment,  de¬ 
sirable  and  justified  in  the  public  interest  for  the  purpose 
of  improving  or  developing  the  Coosa  River  for  the  use  or 
benefit  of  interstate  or  foreign  commerce,  that  the  license 
would  not  interfere  or  be  inconsistent  with  the  purpose  for 
which  any  reservation  affected  thereby  was  created,  and 
that  license  for  a  period  of  50  years  be  issued  subject  to  the 
provisions  of  the  Act,  to  the  rules  and  regulations  of  the 
Commission,  and  to  such  special  conditions  as  are  necessary 
or  desirable  in  the  interests  of  navigation. 

It  was  further  voted  that  the  Executive  Secretary  be  au¬ 
thorized  and  instructed,  in  accordance  with  paragraph  8  of 
Orders  No.  2,  of  the  Commission,  of  August  23, 1920,  to  exe¬ 
cute  and  issue  permit  or  license  in  the  several  cases  respec¬ 
tively  as  thus  approved  by  the  Commission,  and  in  substan¬ 
tial  conformity  with  the  conditions  recited. 
«*••••#*•• 

0.  C.  MERRILL, 

Executive  Secretary. 

I,  O.  C.  Merrill,  Executive  Secretary  of  the  Federal  Power 
Commission,  do  hereby  certify  that  the  above  is  a  true  and 
correct  transcript  from  the  record  of  the  proceedings  of  the 
Commission  in  my  custody  of  that  portion  of  the  minutes 
of  the  eighteenth  meeting  of  the  Commission,  held  May  20, 
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1921,  which  refers  to  the  application  of  the  Alabama  Power 
Company  of  Attalla,  Alabama,  (Project  No.  82). 

Witness  my  hand  and  the  seal  of  the  Federal  Power  Com¬ 
mission  this  twenty-third  day  of  June,  1921. 

0.  C.  MERRILL,  ■  j 

Executive  Secretary .  j 

22  State  of  Alabama, 

Jefferson  County . 

I,  Lamar  Aldridge,  Secretary  of  Alabama  Power  Com¬ 
pany,  do  hereby  certify  that  the  following  is  a  true  copy  of 
the  proceedings  of  the  Board  of  Directors  of  the  Alabama 
Power  Company  at  its  meeting  duly  called  and  held  at!  the 
office  of  the  Company  in  the  Brown-Marx  Building  in  the 
City  of  Birmingham,  Alabama,  on  June  21,  1921,  a  quorum 
of  the  Board  being  present,  or  so  much  thereof  as  relates  to 
the  matter  therein  described,  viz : 

On  motion  duly  seconded,  it  was  unanimously  resolved 
that  either  Thomas  W.  Martin,  President  of  this  Company, 
or  R.  A.  Mitchell,  Vice-President  of  this  Company,  or  Wl  N. 
Walmsley,  Vice-President  of  this  Company,  be  and  hereby 
is  authorized  and  empowered  to  make,  sign,  execute  and  de¬ 
liver,  for  and  on  behalf  of  this  company,  and  as  its  act  and 
deed,  the  acceptance  by  this  company  of  a  license  from  the 
Federal  Power  Commission  for  a  water  power  project,  des¬ 
ignated  as  ‘‘Project  No.  82”  on  the  records  of  the  Comnjiis- 
sion,  and  of  all  the  terms  and  conditions  of  the  Federal 
Water  Power  Act,  approved  June  10,  1920  (41  Stat.,j  p. 
1063),  and  of  the  conditions  imposed  by  said  license;  the  sig¬ 
nature  of  such  officer  so  making,  signing  and  executing  such 
acceptance  to  be  attested  by  either  Lamar  Aldridge,  Secre¬ 
tary  of  this  Company,  or  Stephen  A.  Dawley,  Assistant  Sec¬ 
retary  of  this  Company. 

Given  Under  My  Hand,  and  the  seal  of  said  Company  at 
its  office  in  the  City  of  Birmingham,  Alabama,  on  this  the 
25th  day  of  June,  1921. 

LAMAR  ALDRIDGE, 

Secretary,  Alabama  Power  j 
Company . 


I 


I 
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Excerpts  from  Rules  and  Regulations  Made  a  Part  of  the 

License. 

28  Rules  and  Regulations. 

Regulation  1. — General  Definitions. 

[As  amended  June  6,  1921.] 

The  words  defined  in  this  regulation  shall  have  the  fol¬ 
lowing  meaning  for  the  purposes  of  these  rules  and  regu¬ 
lations  : 

Section  1.  “The  Federal  Water  Power  Act”  and  “act” 
mean  the  act  of  Congress,  entitled  “An  act  to  create  a  Fed¬ 
eral  Power  Commission ;  to  provide  for  the  improvement  of 
navigation ;  the  development  of  water  power ;  the  use  of  the 
public  lands  in  relation  thereto ;  and  to  repeal  section  18  of 
the  River  and  Harbor  Appropriation  Act,  approved  Au¬ 
gust  8,  1917,  and  for  other  purposes,”  approved  June  10, 

1920  (41  Stat.,  1063),  as  amended  by  the  act  of  March  3, 

1921  (41  Stat.,  1353). 

Sec.  2.  “Commission”  means  the  Federal  Power  Com¬ 
mission  created  by  the  Federal  Water  Power  Act,  or  its 
successor,  or,  with  respect  to  any  authority  or  duty  pre¬ 
scribed  by  the  act,  such  officer  or  agent  as  it  may  lawfully 
designate  to  assume  or  perform  such  authority  or  duty. 

Sec.  3.  “Public  lands”  means  such  lands  and  interest  in 
lands  owned  by  the  United  States  as  are  subject  to  private 
appropriation  and  disposal  under  public-land  laws.  It  shall 
not  include  “reservations,”  as  hereinafter  defined. 

Sec.  4.  “Reservation”  means  national  forests,  tribal 
lands  embraced  within  Indian  reservations,  military  reser¬ 
vations,  and  other  lands  and  interests  in  lands,  except  na¬ 
tional  monuments  and  national  parks,  owned  by  the  United 
States  and  withdrawn,  reserved,  or  withheld  from  private 
appropriation  and  disposal  under  the  public-land  laws ;  also 
lands  and  interests  in  lands  acquired  and  held  for  any  pub¬ 
lic  purpose. 

Sec.  5.  “Corporation”  means  a  corporation  organized 
under  the  laws  of  any  State  or  of  the  United  States  em- 


powered  to  develop,  transmit,  distribute,  sell,  lease,  or,  util¬ 
ize  power  in  addition  to  such  other  powers  as  it  may  pos¬ 
sess,  and  authorized  to  transact  in  the  State  or  Staties  in 
which  its  project  is  located  all  business  necessary  to  effect 
the  purposes  of  a  license  under  the  act.  It  shall  not  include 
“municipalities”  as  hereinafter  defined. 

29  Sec.  6.  “State”  means  a  State  admitted  to  the 
Union,  the  District  of  Columbia,  and  any  organized 
Territory  of  the  United  States. 

Sec.  7.  “Municipality”  means  a  city,  county,  irrigation 
district,  drainage  district,  or  other  political  subdivision  or 
agency  of  a  State  competent  under  the  laws  thereof  to 
carry  on  the  business  of  developing,  transmitting,  utilising, 
or  distributing  power.  j 

Sec.  8.  “Municipal  purposes”  means  and  included  all 
purposes  with  municipal  powers  as  defined  by  the  constitu¬ 
tion  or  laws  of  the  State  or  by  the  charter  of  the  mujnici- 
pality. 

Sec.  9.  “Navigable  waters”  mean  those  parts  of  streams 
or  other  bodies  of  water  over  which  Congress  has  juris¬ 
diction  under  its  authority  to  regulate  commerce  with  for¬ 
eign  nations  and  among  the  several  States,  and  which  either 
in  their  natural  or  improved  condition,  notwithstanding  in¬ 
terruptions  between  the  navigable  parts  of  such  streams  or 
waters  by  falls,  shallows,  or  rapids  compelling  land  car¬ 
riage,  are  used  or  suitable  for  use  for  the  transportation  of 
persons  or  property  in  interstate  or  foreign  commerce*  in¬ 
cluding  therein  all  such  interrupting  falls,  shallows, j  or 
rapids;  together  with  such  other  parts  of  streams  as  shall 
have  been  authorized  by  Congress  for  improvement  bylthe 
United  States  or  shall  have  been  recommended  to  Congress 
for  such  improvement  after  investigation  under  its  jau- 
thority. 

Sec.  10.  “Government  dam”  means  a  dam  or  other  work, 
constructed  or  owned  by  the  United  States  for  governmental 
purposes,  with  or  without  contribution  from  others. 

Sec.  11.  “Project”  means  complete  unit  of  improvement 
or  development,  consisting  of  a  power  house,  all  water  con- 
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duits,  all  dams  and  appurtenant  works  and  structures  (in¬ 
cluding  navigation  structures)  which  are  a  part  of  said 
unit,  and  all  storage,  diverting,  or  forebay  reservoirs  di¬ 
rectly  connected  therewith,  the  primary  line  or  lines  trans¬ 
mitting  power  therefrom  to  the  point  of  junction  with  the 
distribution  system  or  with  the  interconnected  primary 
transmission  system,  all  miscellaneous  structures  used  and 
useful  in  connection  with  said  unit  or  any  part  thereof,  and 
all  w’ater  rights,  rights  of  way,  ditches,  dams,  reservoirs, 
lands,  or  interest  in  lands,  the  use  and  occupancy  of  which 
are  necessary  or  appropriate  in  the  maintenance  and  opera¬ 
tion  of  such  unit. 

Sec.  12.  “Project  area”  means  all  lands,  without  respect 
to  ownership,  the  use  and  occupancy  of  which  are  or  will 
be  valuable  and  serviceable  in  the  maintenance  and  opera¬ 
tion  of  a  project. 

Sec.  13.  “Project  boundary”  means  the  line  or  lines  in¬ 
closing  the  project  area. 

Sec.  14.  “Project  works”  means  the  physical  structures 
of  a  project. 

30  Sec.  15.  The  “power  capacity”  of  a  project  means 
the  continued  product  of — 

A.  The  factor  0.08  ;2 

B.  The  average  static  head  in  feet ;  and 

C.  The  water  supply,  in  cubic  feet  per  second  and  not  in 
excess  of  the  hydraulic  capacity  of  the  approved  project 
works,  estimated  to  be  available  from  natural  flow  or  from 
storage,  or  from  both,  for  90  per  cent  of  the  time. 

Sec.  16.  “Net  investment”  in  a  project  means  the  actual 
legitimate  original  cost  thereof  as  defined  and  interpreted 
in  the  “Classification  of  Investment  in  Road  and  equipment 
of  Steam  Roads,  issue  of  1914,  Interstate  Commerce  Com¬ 
mission,”  plus  similar  costs  of  additions  thereto  and  better¬ 
ments  thereof,  minus  the  sum  of  the  following  items  prop¬ 
erly  allocated  thereto,  if  and  to  the  extent  that  such  items 

~  The  factor  0.08  represents  the  horsepower  at  70  per  cent  efficiency  of  one 
cubic  foot  of  water  per  second  falling  through  a  head  of  1  foot. 
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have  been  accumulated  during  the  period  of  the  license 
from  earnings  in  excess  of  a  fair  return  on  such  investment: 
(a)  Unappropriated  surplus,  (b)  aggregate  credit  balances 
of  current  depreciation  accounts,  and  (c)  aggregate  appro¬ 
priations  of  surplus  or  income  held  in  amortization,  sinking 
fund,  or  similar  reserves,  or  expended  for  additions  or  bet¬ 
terments  or  used  for  the  purposes  for  which  such  reserves 
were  created.  The  term  “cost”  shall  include,  in  so  fat  as 
applicable,  the  elements  thereof  prescribed  in  said  classi¬ 
fication,  but  shall  not  include  expenditures  from  funds  ob¬ 
tained  through  donations  by  States,  municipalities,  individ¬ 
uals,  or  others.  j 

#  •  •  #  •  •  #  •  #  • 

69  Regulation  20 — Accounts  and  Reports . 

[As  amended  June  6,  1921.] 

Section  1.  Each  licensee  shall  as  to  each  project  udder 
license,  except  as  provided  in  section  3  hereof,  confornji  to 
such  rules  and  regulations  as  may  be  prescribed  by  |  the 
commission  from  time  to  time  for  the  establishment  land 
maintenance  of  a  system  of  accounts  and  for  the  keeping 
and  preserving  of  such  books,  records,  and  memoranda 
pertaining  to  the  project  and  the  project  accounts  as  may 
be  required  by  the  commission. 

Sec.  2.  In  order  to  aid  the  commission  in  determining! the 
net  investment  of  a  licensee  in  any  project,  the  licensee  shall, 
upon  oath,  within  a  reasonable  period  of  time,  to  be  fixed  by 
the  commission,  after  the  construction  of  the  original  proj¬ 
ect  or  any  addition  thereto  or  betterment  thereof,  file  \yith 
the  commission,  in  such  detail  as  the  commission  may  re¬ 
quire,  a  statement  in  duplicate  showing  the  actual 

70  legitimate  cost  of  construction  of  such  project,  addi¬ 
tion,  or  betterment,  and  the  price  paid  for  w^ter 

rights,  rights  of  way,  lands,  or  interest  in  lands ;  and  ithe 
licensee  shall  grant  to  the  commission  or  to  its  duly  author¬ 
ized  agent  or  agents,  at  all  reasonable  times,  free  access  to 
such  project,  addition,  or  betterment,  and  to  all  maps,  pro- 


i 
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files,  contracts,  reports  of  engineers,  accounts,  books,  rec¬ 
ords,  and  all  other  papers  and  documents  relating  thereto. 

Sec.  3.  Where  a  licensee  is  a  municipal  corporation  sub¬ 
ject  to  regulation  by  a  State  commission  or  is  a  public  ser¬ 
vice  corporation  or  a  person,  association,  or  corporation 
owning  or  operating  any  project  and  developing,  trans¬ 
mitting,  or  distributing  power  for  sale  or  use  in  public  ser¬ 
vice,  and  the  records  and  accounts  of  such  licensee  are  kept 
and  maintained  under  and  in  conformity  with  the  account¬ 
ing  rules  and  regulations  prescribed  by  the  public  utility 
commission  or  other  commission  or  regulatory  body  of  the 
State  or  States  in  which  the  project  is  located,  the  licensee 
will  not  be  required  to  maintain  also  the  system  of  ac¬ 
counts  provided  by  section  1  hereof,  but  the  system  of  ac¬ 
counts  prescribed  by  the  State  regulatory  body  may  be  sub¬ 
stituted  therefor  if  desired:  Provided,  That  no  licensee 
shall  be  relieved  from  keeping  such  permanent  records  as, 
in  the  judgment  of  the  commission,  are  necessary  to  enable 
such  licensee  to  submit  to  the  commission  such  statements 
and  reports  as  may  be  required  for  the  purposes  of  sections 
2  and  5  hereof  or  for  other  purposes  of  the  act:  And  pro¬ 
vided  further,  That  a  record  shall  be  kept  and  maintained 
by  each  licensee  showing  separately  and  in  detail  all  debits 
and  credits  to  the  property  investment  or  fixed  capital  ac¬ 
counts  of  each  project  classified  in  accordance  with  the 
system  of  accounts  provided  by  section  1  hereof. 

Sec.  4.  Irrespective  of  the  extent  to  which  a  licensee  is 
required  to  conform  to  the  system  of  accounts  provided  by 
section  1  hereof,  all  reports,  annual  or  otherwise,  submitted 
under  the  provisions  of  the  act  or  of  these  regulations  on 
account  of  project  property  or  the  operations  thereof  shall 
conform  in  items  included  and  in  their  segregation  to  the 
requirements  of  said  system  of  accounts  as  if  the  accounts 
from  which  such  statements  or  reports  are  compiled  were 
kept  and  maintained  according  to  such  system. 

Sec.  5.  A.  Each  licensee  shall  submit  at  such  time  or  times 
as  the  commission  may  require  statements  and  reports,  in- 
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eluding  full  information  as  to  assets  and  liabilities,  cap¬ 
italization,  net  investment  and  reduction  thereof,  gross  re¬ 
ceipts,  interest  due  and  paid,  depreciation  and  other  re¬ 
serves,  cost  of  project,  cost  of  maintenance  and  operation 
of  the  project,  cost  of  renewals  and  replacements  of  tjhe 
project  works,  and  as  to  depreciation  of  the  project  works 
and  as  to  production,  transmission,  use  and  sale  of  power; 

and  shall  make  adequate  provision  for  currently  de- 
71  termining  such  costs  and  other  facts.  All  such  state¬ 
ments  and  reports  shall  be  made  upon  oath,  unless 
otherwise  specified,  and  in  such  form  and  on  such  blanks 
as  the  commission  may  require. 

B.  Any  licensee  which,  under  the  permission  granted  by 
section  3  hereof,  does  not  keep  its  accounts  in  accordance 
with  the  system  of  accounts  prescribed  by  the  commission 
as  provided  by  section  1  hereof,  but  substitutes  therefor 
the  system  of  accounts  prescribed  by  a  State  regulatory 
body,  shall,  in  addition  to  other  reports  which  may  be  re¬ 
quired  under  this  regulation,  file  with  the  commission  j  a 
verified  copy  of  all  annual  reports  made  to  such  State  reg¬ 
ulatory  body ;  and  each  licensee  which  is  a  corporation  shaill 
file  with  the  commission  a  copy  of  all  its  annual  reports 
made  to  its  stockholders.  ! 

Sec.  6.  The  commission  reserves  to  itself  the  right  tfo 
investigate  and  make  any  lawful  order  concerning  any  item 
or  amount  included  in  the  cost  of  the  original  project  or  of 
any  addition  thereto  or  betterment  thereof,  whether  such 
cost  is  incurred  by  the  licensee  during  the  period  of  th|e 
license,  or  by  a  permittee  or  other  person  natural  or  arti¬ 
ficial  prior  to  the  issuing  of  a  license  under  the  act. 
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Amendment  No.  1  to  License 
(Navigable  waters)  Project  No.  82,  Alabama. 

Alabama  Power  Company. 

Whereas,  The  Federal  Power  Commission  did  on  June  6, 
1921,  issue  to  the  Alabama  Power  Company,  a  corporation 
existing  under  the  law’s  of  the  State  of  Alabama,  a  license 
for  a  powder  project  designated  as  Project  No.  82  on  the 
records  of  the  Commission,  authorizing  it  to  construct, 
operate,  and  maintain  at  the  site  known  as  Duncan’s  Rifflle, 
on  the  Coosa  River  in  the  Counties  of  Coosa  and  Chilton, 
in  the  State  of  Alabama,  certain  project  works  as  described 
in  said  license;  and 

Whereas,  on  the  28th  day  of  July,  1921,  said  Licensee 
applied  to  the  Commission  for  a  minor  extension  of  the 
project  area  to  include  the  following  described  additional 
public  lands  of  the  United  States : 

That  part  of  fractional  section  fourteen,  towmship  twenty- 
one  north,  range  sixteen  east,  which  lies  west  of  the  Coosa 
River  in  Chilton  County,  Alabama,  and  containing  66.16 
acres,  more  or  less,  as  shown  on  the  map  marked  Exhibit 
K,  Map  D-8929  attached  to  the  application  to  extend  said 
project  area,  dated  July  28,  1921,  copy  of  w’hich  is  hereto 
attached  and  made  a  part  hereof 

149  in  order  that  the  said  Licensee  might  have  the  right 
to  use  said  land  in  connection  with  said  project  in  the 
following  manner: 

(1)  To  build  and  use  dirt  roads,  tramways  and  railroads 
for  construction  purposes  over  and  upon  said  land. 

(2)  To  cut,  remove  and  utilize  timber  therefrom. 

(3)  To  quarry,  remove  and  utilize  rock,  stone,  and  earth 
therefrom. 

(4)  To  place  houses  and  equipment  necessary  or  useful 
in  construction  work. 

(5)  To  construct  power,  telephone,  and  telegraph  trans¬ 
mission  lines  over  and  upon  the  same. 
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Now,  Therefore,  it  appearing  to  the  Federal  Power  Com¬ 
mission  that  the  aforesaid  land  is  an  isolated  tract  or  parcel 
of  the  public  domain  of  the  United  States  reserved  from 
entry  for  use  in  connection  with  the  navigation  of  the  Coosa 
River  and  for  use  in  connection  with  water  power  devel¬ 
opment,  and  that  the  use  desired  to  be  made  of  the  same 
by  the  Licensee  subject  to  the  restrictions  and  conditions 
herein  set  out  is  desirable  and  justified  in  the  public  inter¬ 
est  and  wull  not  interfere  with  or  be  inconsistent  withj  the 
purposes  for  which  said  land  is  reserved  from  entry ,j  the 
Commission  hereby  grants  said  application  and  amends 
said  license  so  as  to  extend  the  project  area  to  include;  the 
above  described  land,  for  use  as  set  forth  above,  but]  the 
granting  of  said  application  and  the  extension  of  said  li¬ 
cense  to  include  within  the  project  area  above  men- 
150  tioned  land  as  herein  stipulated  shall  not  operate  to 
alter  or  amend  said  license  in  any  other  particular 
and  shall  not  in  any  way  whatsoever  be  a  waiver  of  any 
other  part  or  condition  of  the  license.  j 

The  foregoing  amendment  of  said  license  is  subject  to;  the 
following  restrictions  and  conditions :  j 

(a)  That  the  control  of  said  land  is  to  remain  in  the  War 
Department. 

(b)  Operations  of  Licensee  are  to  be  limited  to  such  as 
may  be  required  in  the  removal  of  stone  for  use  in  con¬ 
struction  of  project  works  under  the  license  and  shall!  be 
under  the  supervision  and  subject  to  approval  of  the  dis¬ 
trict  Engineer  of  the  War  Department  at  Montgomery,  Ala¬ 
bama. 

In  Witness  Whereof,  The  Federal  Power  Commission 
has  caused  its  name  and  seal  to  be  hereto  signed  and  affixed 
by  0.  C.  Merrill,  its  Executive  Secretary,  this  24th  day!  of 
September,  1921. 

FEDERAL  POWER  COMMISSION 
By  0.  C.  MERRILL,  i 

(Seal)  Executive  Secretary.  ; 


; 

i 

i 

i 

i 
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151  In  Testimony  of  its  acceptance  of  all  the  terms  and 
conditions  imposed  in  the  foregoing  amendment  of 

the  license  therein  referred  to,  the  Licensee  has  caused  its 
name  and  corporate  seal  to  be  hereto  signed  and  affixed  this 
22nd  day  of  September,  1921,  by  Thos.  W.  Martin,  its  Presi¬ 
dent,  pursuant  to  a  resolution  of  its  Board  of  Directors, 
passed  the  16th  day  of  September,  1921,  a  certified  copy  of 
the  record  thereof  being  attached  hereto. 

ALABAMA  POWER  COMPANY 

By  THOS  W  MARTIN 
President . 

Attest : 

LAMAR  ALDRIDGE 
Secretary 

152  State  of  Alabama 

Jefferson  County 

I,  Lamar  Aldridge,  Secretary  of  Alabama  Power  Com¬ 
pany,  do  hereby  certify  that  the  following  is  a  true  copy 
from  the  record  of  the  proceedings  of  the  Board  of  Direc¬ 
tors  of  the  Alabama  Power  Company  at  its  meeting  duly 
called  and  held  at  the  office  of  the  Company  in  the  Brown- 
Marx  Building  in  the  City  of  Birmingham,  Alabama,  on 
September  16,  1921,  a  quorum  of  the  Board  being  present, 
of  so  much  thereof  as  relates  to  the  matter  therein  de¬ 
scribed,  viz: 

On  motion  duly  seconded,  it  was  unanimously  resolved 
that  Thomas  W.  Martin,  President  of  this  Company,  be 
and  hereby  is  authorized  and  empowered  to  make,  sign, 
execute  and  deliver,  for  and  on  behalf  of  this  Company,  and 
as  its  act  and  deed,  the  acceptance  by  this  Company  of  an 
amendment  to  that  certain  license,  heretofore  issued  by  the 
Federal  Pow’er  Commission,  for  a  water  power  project,  de¬ 
signated  as  “Project  No.  82”  on  the  records  of  the  Commis¬ 
sion,  by  a  minor  extension  of  the  project  area  of  said  “Pro¬ 
ject  No.  82”  to  include  therein  certain  described  public 
lands  and  also  the  acceptance  by  this  Company  of  the  terms, 
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conditions  and  restrictions  imposed  by  the  Federal  Po^er 
Commission  with  regard  to  said  amendment,  as  authorised 
at  its  meeting  on  the  20th  day  of  September,  1921. 

Given  under  my  hand,  and  the  seal  of  said  Company  at 
its  office  in  the  City  of  Birmingham,  Alabama,  on  this  the 
23rd  day  of  September,  1921. 

i 

LAMAR  ALDRIDGE, 

Secretary , 

Alabama  Power  Company. 

•  •  #  #  #  •  *  *  #  * 

i 

156  Amendment  No.  2  to  License 

i 

Project  No.  82 — Alabama  Navigable  Stream 
Alabama  Power  Company 

Whereas,  the  Federal  Power  Commission,  hereinafter 
called  “the  Commission,”  on  June  27,  1921,  issued  to  the 
Alabama  Power  Company,  hereinafter  called  “the  Li¬ 
censee,”  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Alabama,  a  license,  and  amended 
said  license  on  September  24,  1921,  for  a  power  project 
designated  as  Project  No.  82  on  the  records  of  the  Com¬ 
mission,  authorizing  it  to  construct,  operate  and  maintain 
at  the  site  known  as  Duncan’s  Riffle,  on  the  Coosa  Riyer, 
in  the  Counties  of  Coosa  and  Chilton,  Alabama,  certain 
project  works  described  in  said  license;  and 

Whereas,  on  June  15,  1922,  said  Licensee  filed  an  appli¬ 
cation  for  an  amendment  to  its  license,  as  amended,  in  jtlie 
following  particulars: 

By  the  installation  of  three  (3)  units  instead  of  two  (2) 
units  as  shown  in  the  original  license,  by  the  construction 
of  a  power  house,  integral  with  the  dam,  providing  for  the 
ultimate  installation  of  four  (4)  units  instead  of  five  (5) 
units  as  shown  in  the  original  license,  by  the  provision;  in 
the  west  abutment  of  the  dam  for  a  flume  to  a  future  unit 
to  be  installed  on  the  west  bank  downstream  from  the 

i 


I 
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dam,  by  the  modification  of  the  original  plans  to  incor¬ 
porate  designs  in  accordance  with  the  requirements 

157  of  machinery  manufacturers,  and  by  substituting 
a  combination  rockfill  and  timber-crib  for  the 

timber-crib  section  of  the  lock  approach  piers;  and 
Whereas,  the  Commission  finds  that  the  changes  in 
plans  will  not  involve  any  substantial  alteration  or  addi¬ 
tion  to  the  general  plan  of  development;  that  they  will  not 
involve  any  change  of  the  pool  levels  and  that  their 
effect  will  materially  improve  the  development;  and 
Whereas,  the  Commission  finds  that  in  view  of  the 
character  of  the  changes  no  advertisement  of  such  changes 
is  required  by  the  Federal  Water  Power  Act;  and 
Whereas,  the  plans  showing  the  proposed  changes  were 
approved  by  the  Commission  on  June  23,  1922,  and  the 
plans  of  the  structures  affecting  navigation  have  been 
approved  by  the  Chief  of  Engineers  and  the  Secretary  of 
War; 

Now,  Therefore,  the  Commission  hereby  amends  said 
license  by  the  substitution  of  the  exhibits  showing  the 
proposed  changes  for  the  corresponding  exhibits  of  the 
original  license,  as  more  fully  set  out  below: 

Drawing  D-8702  Revised,  General  Plan  and  Elevation, 
filed  June  15,  1922,  and  signed  by  Thos.  W.  Martin,  Presi¬ 
dent,  and  0.  G.  Thurlow,  Chief  Engineer,  To  Supersede 
Drawing  D8702,  General  Plan  and  Elevation,  signed  by 
Thos.  W.  Martin,  President,  and  0.  G.  Thurlow,  Chief 
Engineer,  and  approved  by  the  Federal  Power  Commis¬ 
sion  on  May  25,  1921. 

Drawing  D8705  Revised,  Cross  Section  through  Power 
House,  filed  June  15,  1922,  and  signed  by  Thos.  W.  Martin, 
President,  and  0.  G.  Thurlow,  Chief  Engineer,  To 

158  Supersede  Drawing  D-8705,  Cross  Section  through 
Power  House,  signed  by  Thos.  W.  Martin,  President, 

and  0.  G.  Thurlow,  Chief  Engineer,  and  approved  by  the 
Federal  Power  Commission  on  May  25,  1921. 

Drawing  D-8708  Revised,  Typical  Plans  of  Power 
House,  filed  June  15, 1932,  and  signed  by  Thos.  W.  Martin, 


83 


President,  and  0.  G.  Thurlow,  Chief  Engineer,  To  Super¬ 
sede  Drawing  D-8708,  Typical  Plans  of  Power  House, 
signed  by  Tbos.  W.  Martin,  President,  and  0.  G.  Thurlow, 
Chief  Engineer,  and  approved  by  the  Federal  Power  (poin- 
mission  on  May  25,  1921. 

Drawing  D-8709  Revised,  Sections  Showing  Design  of 
Dam,  filed  June  15,  1922,  and  signed  by  Thos.  W.  Mairtin, 
President,  and  0.  G.  Thurlow,  Chief  Engineer,  To  Super¬ 
sede  Drawing  D-8709,  Sections  Showing  Design  of  Dam, 
signed  by  Thos.  W.  Martin,  President,  and  0.  G.  Thurlow, 
Chief  Engineer,  and  approved  by  the  Federal  Power  Com¬ 
mission  on  May  25,  1921. 

Drawing  D-8620  Revised,  General  Plan  Lock  Approach 
— Detail  Piers,  Cribbing  &  Fill,  filed  June  15,  1922,  and 
signed  by  Thos.  W.  Martin,  President,  and  0.  G.  Thurlow, 
Chief  Engineer,  To  Supersede  Drawing  D-8620,  General 
Layout  Lock  Approach  &  Detail  Piers  and  Cribbing, 
signed  by  Thos.  W.  Martin,  President,  and  0.  G.  Thurlow, 
Chief  Engineer,  and  approved  by  the  Federal  Power  Com¬ 
mission  on  May  25,  1921. 

The  granting  of  said  application  and  the  amendment  of 
said  license  in  the  manner  set  out  above  shall  not  opeifate 
to  alter  or  amend  said  license  in  any  other  par- 
159  ticular,  and  shall  not  in  any  way  be  a  waiver  of  uny 
other  part,  provision  or  condition  of  said  license. 

In  Witness  Whereof,  the  Federal  Power  Commission  has 
caused  its  name  and  seal  to  be  hereto  signed  and  affixed 
by  0.  C.  Merrill,  its  Executive  Secretary,  this  31st  dayj  of 
August,  1922. 

FEDERAL  POWER  COMMISSION 
By  0.  C.  MERRILL  j 

(Seal)  Executive  Secretary.  i 


In  testimony  of  acceptance  of  all  the  terms  and  condi¬ 
tions  of  the  foregoing  amendment  to  license  for  Project 
No.  82,  the  Licensee,  this  22nd  day  of  August,  1922,  has 
caused  its  name  and  corporate  seal  to  be  hereto  signed 
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and  affixed  by  Thos.  W.  Martin,  its  President,  pursuant  to 
a  resolution  of  its  Board  of  Directors,  passed  on  the  14th 
day  of  August,  1922,  a  certified  copy  of  the  record  thereof 
being  hereto  attached. 

ALABAMA  POWER  COMPANY 
By  THOS.  W.  MARTIN, 

President . 


Attest : 

LAMAR  ALDRIDGE, 

Secretary 

160  State  of  Alabama 

Jefferson  County 

I,  Lamar  Aldridge,  Secretary  of  Alabama  Power  Com¬ 
pany,  do  hereby  certify  that  the  following  is  a  true  copy 
from  the  record  of  the  proceedings  of  the  Board  of  Direc¬ 
tors  of  Alabama  Power  Company  at  its  meeting  duly 
called  and  held  at  Mitchell  Dam  in  Chilton  County,  Ala¬ 
bama,  on  the  14th  day  of  August,  1922,  a  quorum  of  the 
Board  being  present,  or  so  much  thereof  as  relates  to  the 
matter  herein  described,  viz: 

On  motion  duly  seconded,  it  was  unanimously  resolved 
that  Thomas  W.  Martin,  President,  or  R.  A.  Mitchell, 
Vice-President,  of  this  Company,  be  and  either  of  them 
hereby  is  authorized  and  empowered  to  make,  sign,  exe¬ 
cute  and  deliver  for  and  on  behalf  of  this  Company,  and 
as  its  act  and  deed,  the  acceptance  by  this  Company  of  an 
amendment  to  that  certain  license  heretofore  issued  by 
the  Federal  Power  Commission  for  a  water  power  project, 
designated  as  1  1  Project  No.  82”  on  the  records  of  the  Com¬ 
mission,  substituting  for  Maps  D8702,  D8705,  D8708, 
D8709  and  D8620  of  Exhibit  “L”  of  the  original  appli¬ 
cation  to  said  license,  which  is  made  a  part  of  said  license, 
Maps  D8702  Revised,  D8705  Revised,  D8708  Revised, 
D8709  Revised  and  D8620  Revised,  as  called  for  by  the 
application  to  amend  said  license  made  to  the  Federal 
Power  Commission  on  the  15th  day  of  June,  1922,  and  as 


approved  by  the  Federal  Power  Commission  on  the  23rd 
day  of  June,  1922. 

Given  under  my  hand  and  seal  of  said  Company,  at  its 
office  in  the  City  of  Birmingham,  Alabama,  on  this  the 
22nd  day  of  August,  1922. 

LAMAR  ALDRIDGE 
Secretary ,  Alabama  Power  ! 
Company. 

i 

! 

169  Endorsed:  Federal  Power  Commission,  Received 
Nov.  10,  1931.  | 

Approval  of  Transfer  of  Licenses 

Projects  Nos.  82,  349  (Cherokee  Bluffs  Unit),  and  618  j 

Alabama 

j 

i 

Alabama  Power  Company 

to  | 

Alabama  Power  Company 
(Consolidated) 

Whereas,  under  authority  of  the  Federal  water  powe|r 
act  of  June  10,  1920  (41  Stat.  1063),  the  Federal  Power 
Commission,  hereinafter  called  “the  Commission,”  issued 
the  following  designated  and  described  instruments: 

License — Project  No.  82 — issued  June  27,  1921,  to  the 
Alabama  Power  Company,  of  Attalla,  Alabama,  for  the 
so-called  Mitchell  Dam  project,  and  amended  September 
24,  1921,  and  August  31,  1922: 

License — Project  No.  349  (Cherokee  Bluffs  Unit) — is¬ 
sued  June  9,  1923,  to  the  Alabama  Interstate  Power  Com¬ 
pany,  of  Birmingham,  Alabama,  for  the  so-called  Martin 
Dam  project;  transferred  on  June  22,  1923,  to  the  Ala¬ 
bama  Power  Company,  of  Attalla,  Alabama;  and  amended 
June  7,  1924,  and  June  13,  1930; 
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License — Project  No.  618 — issued  November  7,  1925,  to 
the  Alabama  Power  Company,  of  Attalla,  Alabama,  for 
the  so-called  Jordan  Dam  project;  and 

Whereas,  the  Alabama  Power  Company,  the  Gulf  Elec¬ 
tric  Company,  and  Houston  Power  Company  were  duly 
consolidated  under  the  name  of  the  Alabama  Power  Com¬ 
pany  by  joint  agreement  dated  October  3,  1927,  duly  exe¬ 
cuted  by  the  officers  of  said  respective  companies,  and 
effective  as  of  date  of  November  10,  1927 ;  and 
170  Whereas,  the  Alabama  Power  Company,  of  At¬ 
talla,  Alabama  (consolidated),  on  August  5,  1931, 
made  application  for  written  approval  of  the  transfer  of 
said  licenses  and  properties  therein  described  from  the 
former  corporation,  named  Alabama  Power  Company,  to 
the  consolidated  corporation,  also  named  the  Alabama 
Power  Company  and  hereinafter  designated  as  “the 
Transferee”;  and 

Whereas,  the  Commission  finds  that  “the  Transferee,” 
a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Alabama,  is  authorized  to 
transact  any  business  necessary  to  effect  the  purpose  of 
said  licenses;  and 

Whereas,  a  certified  copy  of  the  joint  agreement  of  con¬ 
solidation  between  the  three  named  companies  is  on  file 
with  the  Commission;  and 

Wliereas,  the  Transferee,  on  the  7th  day  of  November, 
1931,  pursuant  to  an  authorization  of  its  board  of  direc¬ 
tors,  a  certified  copy  of  the  record  thereof  being  hereto 
attached,  accepted  in  writing  all  of  the  terms  and  condi¬ 
tions  of  the  act  and  said  licenses  as  amended  and  of  this 
instrument ; 

Now,  Therefore,  pursuant  to  the  authority  given  at  its 
meeting  of  August  21,  1931,  and  under  the  requirements 
of  and  subject  to  the  provisions  of  section  8  of  said  act, 
the  transfer  of  said  licenses,  as  amended  and  hereinbefore 
designated  and  described,  the  property  subject  thereto, 
and  the  rights  thereunder  granted,  and  the  conveyance 
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i 

I 


and  transfer  of  said  projects  from  said  Alabama  Power 
Company  to  said  Transferee,  are  approved  as  of  Novemf 
ber  10,  1927.  I 

171  In  Witness  Whereof,  the  Federal  Power  Commisj- 
sion  has  caused  its  name  and  seal  to  be  hereto 

signed  and  affixed  by  Geo.  Otis  Smith,  its  Chairman,  this 
12th  day  of  November,  1931. 

FEDERAL  POWER  COMMISSION 
By  GEO.  OTIS  SMITH 
(Seal)  Chairman . 

I 

i 

172  In  Testimony  of  Acceptance  of  all  the  terms  and 
conditions  of  the  Federal  water  power  act  of  June 

10,  1920  (41  Stat.  1063),  of  the  further  conditions  imposed! 
in  the  foregoing  instrument,  and  of  the  licenses  a^ 
amended  and  described  therein,  the  Transferee  this  7thj 
day  of  November,  1931,  has  caused  its  name  and  corpora 
ate  seal  to  be  hereto  signed  and  affixed  by  P.  W.  Turner] 
its  Vice-President,  pursuant  to  a  resolution  of  its  board 
of  directors  passed  on  the  23rd  day  of  July,  1931,  a  cer-| 
titled  copy  of  the  record  thereof  being  hereto  attached.! 

ALABAMA  POWER  COMPANY  ! 
By  P.  W.  TURNER, 

Vice-President. 

Attest  : 

WALTER  M.  HOOD, 

Secretary. 


I 

I 

l 

i 

i 


I 

i 
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m. 

DOCUMENTS  PRELIMINARY  TO  1931  HEARING 
BEFORE  RESPONDENT. 

174  Endorsed :  Federal  Power  Commission  Received 

Mar  29  1930  To  Accounting 
Initial  Statement 
of 

Alabama  Power  Company 
(Name  of  licensee) 
to  the 

Federal  Power  Commission 
showing 

Actual  Legitimate  Investment 
in 

Project  No.  82  Located  in  the  State  of  Alabama 

Comprising  a  General  Analysis  of 

Cost  of  Original  Project  as  of  December,  31,  1925 

(Month)  (Day) 
or 

Cost  of  Additions  and  Betterments  During  the  Period. 


Beginning . . . .  19 . . 

(Month)  (Day) 

Ended . . . ,19. . 

(Month)  (Pay) 


Person  to  whom  correspondence  regarding  this  statement 
should  be  addressed. 

Lamar  Aldridge 
(Name) 

Treasurer 

(Title) 

Address : 

Alabama  Power  Company  Birmingham  Alabama 
(Street  and  number)  (City  or  town)  (State) 


"Washington,  August,  1929 


Mi  — laairt  U _ ,»JEL 


NOsTifirsfriirw  Jlfc 

la  iwwihiw  with  the  provisions  of  section  4,  subsection  (a),  of  the  Federal  water  power  act,  and  of.  the 
time  of  the  Cnrarairainw,  the  following  atateoMot  under  oath,  la  duplicate,  ia  aubmitted  by  the  liceuaaa  wfaoaa 
above,  the  actual  legitimate  coat  of  oonatmctioo  of  the  original  project,  designated  in  the  record*  of  the 

ftijaat  No.  _M _ ,  m  the  State  Tillery — of - Alrttartt - -  and/or  of  all  additions  thereto 

marts  thereof  and  the  priee  paid  for  water  rights,  rights  of  way,  lands,  or  interest  in  lands  constituting  a  part  of  such 
sad  sohjast  to  the  license  tbenfor,  as  of  the  date,  or  during  the  period,  indicated  below. 


GENERAL  ANALYSIS 


4-i  »  I*  W-i  « 
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(Sac  Inatnactiooa  •): 


•  Poxrer  purrhaaed  from  other  than  llmm. 

A.  Power  furaiahed  hy 

C.  Net  charge  for  temporary  faetblM  fur  «iov*y- 
wee  awl  delivery  of  power,  Mtwpo4wi/ 


4,370.18 


<8,400.74 


Total  ro*  Irnt  0. 


i  4,370.18 


OS.OU.51  | 


lnettele.  A IX  rhenre  Ike  aalaea  IndliaUd,  *MW 
billed  a*a*n«t  t  ■»  llrne.  dtreetly  or  thraach  **** 
or  wUmt  Mum.  l>p.  UatmcUia*  4.  7,  17,  14.) 

«.  Sblorir*  of  employee*  of  headquarter*  office . 

A.  Overhead*  kdded  to  aalarie*  ahown  for  . 

e.  Other  overhead*  added  to  charge*  ineloded  in 

'*«"  ami  . . 

d.  Per  diem  of  employeea  of  headquarter*  otliee  ! 
«.  KeilubuiaeinenU  for—  ho*  r.otc  (•) 

(1)  Traveling  ami  living  evpenara  of  em-  I 
plover*  of  headquarter*  office...  j 
(3)  Blue  print*,  photograph*,  office  *up-  I 

pliea,  etc  . ..._ . . 

(3)  Telegraph  and  telephone  toll*  I 

(t)  Other  mwcellaneou*  expenditure.  J 
/.  Reimbomemenla  for  fee*  and  expellee*  of  other* 
than  employer*.  . 

(I)  Engineer*  (  Cor.au)  tlAdl  . . 

(3)  Arrhiteet*  . . 

CD  Accountant* 

(4)  Attorney* 

(J)  Other  profeaatonal  aerviee*.  . . 

g.  Fee.  I>**cd  on  root  of  oooatruetion  work 

A.  Sprrilic  feea  not  computed  on  coat  of  conatruo- 

tion  work....  . . .  . . 

i.  Other  charge*  under  contract* .  I 


9,000.00 


<7,721.33 


Total  rom  It*j*  10 . 1  *  0.000.00 


II  Ch*rf*a  by 
Mini  1 

tiona  4): 


(Sea  Inatruc- 


4U,  817.17 


19,074.01 


183,540.13 


a.  Salarira  and  ettpenam  of  individual  employ***  j 

m>t  involving  apportion  menu  (omit  laborer*).. 

A.  Salarira  and  capon***  of  employe**  or  of  depart¬ 
ment*  when  apportion meoU  an  involvad 
J*ee  Inatruetion*  ■>) — 

(1)  Executive  Department . . .  | 

(3)  Legal  Department. . 

(3)  Engineering  Department . 

(4)  Purrhaaing  Department . 

(5)  Land  and  Taa  Department . 

(6)  Other  departmmta _ _ _ 

r.  ReimhunemenU  for  fee*,  expen  am,  and  pay  1 

menu  to  other*  than  employee*  (are  Inatruo- 
tioaa  4,  13.  14)— 

(I)  Engineer*  ...  . . . . 

(3)  Attorney* 

(3)  Accountant*  . . . 

(4)  Other  prof  ear  tonal  acrvicaa . . __  i 

_ Total  roa  Iran  1 1  .  . ! _ _ 

(*)  litcludo*  all  adtlnlatratlT*  chare#*,  eonat ruction  accounting,  purehaalng,  txwffl*  and 
nafaty  and  en-lroorlnc  an) aria*  and  a  Xpert  *e  a  (axoluait*  of  draftoaa  aalariaa  and  fag* 
oonaultine  ar.rl naa ra  #ng»~#d  dlraetly  on  tha  work). 


i 

i 
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Total,  im  Irma  14.. 


134 , 843 .03  I  $  3y.»4-..49 


IBM.  Includw  law  uo  land  ud  all  other  law  appli¬ 
cable  to  eooatructioo  period  (am  Inetnx-tiona  8)  _ 

■nd  lnauranoa 

ijnrian  a mi  4wtW(w  K.  P.  C.  Account  393).. . 


(aw  Inetructioea  18  and  Schedule  7) 


Ibar  yirfl radar  and  mortal  Iteaa  not  rU.  where  i 
reported  (deacribr  fully— aee  lnatrucliooa  0). 

«.  Annual  chargee  paid  nr  parable  to  I  he  I'nitrd  I 
Staler  under  the  pmriMone  of  tieenae.  .pla¬ 
cable  to  eonatrurtion  period 
1.  Pay  of  vatchmrn.  policemen,  and  other  coata  of 

protecting  property  and  labor . . 

r.  United  State*  “loTortrroot  lnapeetlon 


5.972.33  ! 


872.  MS  .33 


1,100.08 


1.4*4.73 


W7.703.S3 

37,432.31 


by  project  prior  in  caaa- 

Tatfwa  (are  In.  true  lion. 


30  I  Credit  far 


j  17  and  Schedule  4-A  and  4-B)..__ . j 

7t  I  Credit  far  project  aarrtco  pradneed  prior  le cMiaecodag 


wecrinl  oprraflana  (other  than  power— we  In. 
etructiutaa  IS) . .  . . 


Torah  Coer — 

Original  project,  aa of  .D«C.  31  ...  19  .13....  3  7,77'.,  3*.fO  *2,S7C.i47.1 

or 

Addition*  and  betterment,  during  period 

beginning .  .  I» . 

ended. _ _ .19  _ _ 
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fMpuiid  BmIi  for  Distribution  of  Other  than  Direct  OurfM  to  Project  Fixed  Capitol 

(See  Cehiata  (rf)  W  Schedule  1,  and  Instructions  9)  *-«" 


Oronp  A  -  labor  auataintiw  Items 

All  ltens  pertaining  to  proourlog,  housing  end  sustaining  labor  on  tbe  job  were 
grouped  and  distributed  to  all  other  aeoounta  In  proportion  to  the  labor  charms 
In  those  aooounts.  The  anounts  reported  for  the  fol loelnr  items  »* -e  distributed 

oo  this  basis: 


I  tan  3-e  construction  camp  fadlltlss  for  labor  )  130,904.94 
Itea  S-a  operation  of  samp  facilities  for  labor  72,333.4? 
Item  Id  Injuries,  domras  and  Insurance  97,703.33 
Item  17  organising  construction  forces  sod  securing  labor  52,432,31 


Total  Oroup  A  1  301.43d.05 


Group  B  -  Also trio  Power  for  Construction 

Tbs  cost  of  also  trio  pose  r,  tbs  net  chart's  for  temporary  facilities  for  eon- 
wwynnoe  and  delivery  of  poaar  and  tha  facilities  for  tronsf ornl ng  and  dletrlbjt- 
lne  tha  poear  to  the  Job  mere  distributed  In  proportion  to  the  powt-r  used  In  tbe 
various  operations  as  determined  by  satthour  aster  readings.  Tbe  amounts  report- 
ad  for  tha  following  Items  sera  distributed  on  this  basis: 


Xtaa  9-b  poser  furnished  by  contractor 

ltoM  9-0  faollltlsa  for  conveyance  and  dellv-ry  of  power 

Bart  or  Item  3-c  facilities  for  distribution  or  poser 

Part  of  Xtaa  8-f  operation  and  rmlntsnancs  of  facilities  for 

conwsyance,  delivery  and  distribution  of  power 


69,409.74 

*d.9C1.77 

30.924.01 


38.409 .61 


Total  Croup  B 


3  164,324.13 


Oroup  C  -  K»la  Una  Bsllrcad 

Tha  net  aoat  of  ocaatructlon  and  the  operating  and  nalntenanca  expanse  of  the 
Min  line  railroad  ware  distributed  to  other  accounts  la  proportion  to  the 
mber  of  ears  of  warloua  olasaes  of  material  handled  over  this  railroad. 

Tha  amounts  reported  for  tbe  followin'  ltess  sere  distributed  on  this  basis: 

I 

Tart  of  Item  3-c  construction  equipment  -  Locomotives  ar.d  cars,  etc.  10, 9*4. 48 

Part  of  Itum  5-d  construction  railroad  U9.7J7.30 

Part  of  Zt«m  8-d  operation  of  construction  railroad  90,920.05 


Total  Croup  C 


229.5Pl.ra 


Croup  0  -  Timber  and  Saw  Mil  Operation 

The  net  float  of  the  river  equipment  end  saw  silll  equipment  nad  the  cost  of  saw 
mill  operations  end  at unpegs  were  distributed  to  other  accounts  In  proportion 
to  the  quantity  of  lumber  used.  The  esounts  reported  for  the  following  Items 
vara  distributed  oo  this  basis: 

Part  of  Item  3-c  see  mill  and  river  equipment 
Part  of  'Item  8-f  saw  mill  operation  and  st unpeg# 

Total  Croup  D 


13,234.84 

32, 326.83 

J  45.eU.4C 
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Croup  X  -  Contraction  totfgrt 


The  not  Coot  of  each  olooo  of  construction  equipment  tocsthar  with  tb*  eorreepond- 
l.iC  oeretlon  and  maintenance  expense  wss  distributed  to  other  eeoouats  on  the 
besle  of  the  estlmted  use  mde  of  eeeh  dess  of  equipment.  This  distribution 
wet  sale  eftsr  e  oereful  analysis  of  tbs  work  done  by  eecb  dees  or  equipment 
during  each  month  that  the  equipment  wes  In  ssrrlos.  Tbs  eaouats  reported  for 
the  following  Items  were  dletrlbuted  on  this  bests: 


Pert  of  Ifw  5-e  construction  equipment  #  379,143  .16 
Pert  of  Itsm  5-d  c  net ruction  rellroed  (yard  end  plant  railroad  51,007.4® 
Item  4  rental  of  construction  equipment  300.00 
Itsm  9-c  operation  of  construction  equlpaent  ■ 301,400.1® 
Pert  of  Iter  S-d  operation  of  construction  rellroed  j  (6, *46.03 
Itsn  S-e  looel  transportation  16,481, 00 

Total  Croup  X  ♦  834.*64.4> 


Croup  P  -  Shope  and  Carahauss  Operation 


The  not  cost  of  the  sbope  and  warehouce  and  tba  oparatlon  thereof  ms  distri¬ 
buted  on  tbs  basis  Pf  tbs  estimated  work  dons  by  tbs  shops.  Tbs  amointe 
reported  fer  the  folio* Inf  Items  were  distributed  os  this  basis: 

Item  f—b  shop,  warehouses  end  miscellaneous 
Ztec  ?-b  sho,  s  and  warehouse  operation 

X:  tel  Croup  Y 


Croup  C  -  Ceneral  Items 

Included  in  this  group  srs  e vines rl'.-,  superintendence,  contractor’s 
general  sxps.ioe  ar.d  fee,  etc.,  which  ora  not  directly  sssl enable  to 
s, stifle  iters,  e-J  were,  therefore,  distributed  to  other  acoounts,  axespt 
lend,  Is  porportior.  to  thj  Donsy  In  those  aoocunte  after  all  of  tbs  other 
pro  ratio'#  ’.ad  been  -sue.  The  amount*  -sported  for  tbs  folloelb.c  Iters 
sw.ra  dlrtrlbuted  on  this  basis: 

Itns  10  «n;lns*rln.*  and  contractor's  cxpsr.s# 

Item  12  departs#:. t-,1  cV.sr;#s  by  jjabasa  Poesr  Company 
Item  14  other  cc-lnssrlnj  and  tupcrlntcndeocs 

Total  Croup  C 

Total  Colusa  d,  'cbcdulc  1  (hi Ctrl bu ted  Items) 


14,244.06 
I  233.744,44 

*!250.00e.BP 


i 

! 

5482, 151.86 
:  1,021.63 
300.043.49 

C  843.217.00 


| 

i 


I 

I 
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(1)  Certain  properties  and  property  rights  on  tit*  Cooes  Mm  forming  4  part  of  the  pro- 
Jeet, 'along  *lth  other  properties  owned  by  a  atmbar  of  different  ooaipanlee,  aara  acquired 
by  tba  main  under  a  nergsr  agraant  effeotlre  June  SB,  1913.  The  propertlea  aoqplred 
under  tba  aargar  aara  paid  for  by  tba  asamptlon  of  tba  liabilities  of  tba  predaoeaaor  oor- 
poratloaa  and  tba  laauaaoa  of  capital  atoak  by  tba  Lloaneaa.  Of  the  total  oooaldaratloa 
paid  for  tba  propertlea  ao  aoqul  red ,  $3,000,000.00  aaa  aaalgaed  aa  applloabla  to  tba  proper- 
tlaa  tban  aoqul red  and  noa  forming  a  part  of  Projeot  So.  8*. 

Free  tba  data  of  tba  aargar  OQ  July  10,  1913,  to  July  1,  1921,  tba  fuoda  expended 
for  landa,  taxaa  and  other  pra-lleanaa  expend  1 turea  aara  flnanead  free  the  Licensee's  oaa 
funde  obtained  froa  tba  aala  of  basde,  or  aurplua  aooount,  or  aa la  of  preferred  atoak,  tba 
aouroa  of  A loh  oasaot  ha  definitely  dataralsad  aa  tba  fund*  ao  expanded  Bare  not  earcark- 
ad  la  any  aay. 

(g)  Free  the  data  of  tba  license  financing  aaa  by  mans  of  sale  of  hoods  and  preferred 
stock  of  *he  licensee.  Schedule  ?  seta  forth  tba  details  of  this  financing  end  tba  aetbod 
used-  In  determining  tba  ooet  of  nosey  during  this  period.  Curing  this  period  tba  funds  ob¬ 
tained  wore  not  earaarkad  for  the  Kite  bell  ban  Projeet,  as  tba  Company  carrlad  on  a  general 
progran  of  construction  and  deTeiojnont  which,  free  a  practical  point  of  Tie*,  eould  not 
permit  tba  aaruerklrg  of  funda  for  specific  projects. 
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(1)  Interest  on  funds  expended  prior  to  dsto  of  lloans*  was  ch»rge.l  at  th*  rot*  of  8  per  cent 
for  oortaiB  ltoi,  Item  7(*)  oboe*,  tbl*  being  th*  logoi  rot*  of  lntoroit  within  th*  Stet* 
of  Alabama. 


W  Tor  th*  POTlod  fro*  th*  dot*  of  th*  llconoe  to  th*  tin*  th*  VI tab *11  Du  Project  wo*  placed 
In  oCTmorolol  operation  on  August  13,  1S83,  lntorost  woo  e'.iorg*d  at  th*  rot*  of  per  e*i>t, 
7(b)  *bo*».  Tor  *xplanatlos  of  iBothod  followed  In  determining  lnt*r*»t  r*t*  oppl lcoble 
to  *rp*ndltur**  during  this  porlod  re for  to  eupplamer.tary  *h**t*  of  thl*  schod.il*. 

C9)  Interest  on  unexpended  monthly  balances  of  fund*  obtained  for  construction  rr^ulrenunt*,  litem 
7(c)  obow*,  ho*  bean  figured  at  th*  rot*  of  7j  p*r  cent.  Tor  statement  of  lntorost  explicable 
to  monthly  balaaoo*  of  funds  obt«ln*d  for  construction  r >qul romo nts  refer  to  supplementary 
sheets  of  tola  schedule. 

{<)  Compound  Interest  1*  not  lnalud*d. 


I 


i 


i 

I 


i 


i 

I 
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OOST  07  MONET 

lr<»  May  31,  1021  to  lufuat  1,  1923 


3aa »ry  Shoal  ag  lata.-aat  Kata*  Applloabla 
to  Yarloua  financing  and  tfalgUtad  Aroraga  lataraat  kata 


K«t 

Procttd* 

Iff eat lra 
Coat  of 
Monay 

Product 

lnta  -  l«t  Mortgaga  3a  dua  March  1,  1M6 

4  6,800.00 

6.60> 

3  *46.80 

Banda  -  3*  Llan  4  RafUndinc  dua  Juno  1,1031 

3,988,333.74 

6.33* 

260,439.63 

fiOoda  -  4 £  Lien  4  Refunding  dua  Juna  1,  1901 

7,847,772.64 

7  *v9)a 

379,163.62 

#7-00  Preferred  Stock  Without  Par  Value 

4.224.064.67 

7.65> 

323.142.47 

316.067.013.03 

31.163.196.32 

Weighted  Ivaraga  a  3l,lf3.1?6. 

fC  4  316,067,013.03 

a  .0724 

M02X:  Rata  adopted  f'r  calculating  Interact  for  t'-a 
July  1,  1931  to  August  13.  1923  ?.?S> 

pert  od 
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SiMl  9 

iulftli  of  and  Infornatlon  with  Raapnot  to  Intaroat  Cfcarytaa  Includad  In  Projaet  Plxad  Capital 


cost  or  Movrr  roa  s*bcittc  xssox 

Tran  May  31,  1«21  to  Auguat  1,1023. 


Bonda  -  lat  lio> 


3a  dua  farch  1.  1948 


Amount 
of  Xaaua 


Sola  Prlea 
Par  *100 


Tttaa  1021  *8,000.00  *  80.00  *1,200.00 

Vat  mount  Raallzad  par  $100  «  ’0800.00  a  00 
(A)  Vomlnal  Coat  of  Vonay  a  *3.00  a  $83.00  a  3.882% 


Amount 

Bacolrad 

•6,800.00 


Vat 

Prooaada 
$6,800.00 j 

a  $  83.00 


•lata  of  Amortization  of  9ond  Olaoount  y  Expenaa 


Annual  Amount  on  JUna  Xaaua  *  Olaoount  21200.00 

NoT  of  hprlods  24.66  Taara 

Annual  Rata  =  Annual  Amount  260.66 

Vat  Prooaada  *605b.00 


=  $  48.66  ; 


(B)  Zffactlwa  Coat  of  Vonay  from  Sala  of  Bonda  3.082%  4  .716% 
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Omni  Analysis  of  oat  Xnffanstloa  with  Input  to  latmit  Ctwyi  Iala»l  Lx  Trojeet  fixed  Capital 


OOBT  or ; 

IMa  May  31,  1821  to  Aug ust  1,19*3 


Bond*  -  8<  Hen  *  Refunding  duo  £300  1.  1881 


Pat# 

Job*  1829 
Mur*  1823 


Amount 
Of  Iseuo 

♦*,800,000.00 

1*800.000.00 

**.700.000.00 


Solo  Prloo 
For  *100 

♦63.50 

85.30 


Slsaouat 

♦*20,500.00 

281.000.00 


Baoolwod 


Mat 

Proooeds 


♦*.*79,300.00  118,800.28  ♦*,*80,889.7* 

1.599.000.00  11.344.00  1.5*7.438.00 

♦681.500.00  #*.018.300.00  ♦30.1*4.26  ♦3.988.333.74 


Net  Amount  realized  par  #100  S  #3,886, 355.74  w  47,000  3  #8*. 886 
(A)  Nominal  Cost  Of  Mcnsy  ■  #3.00  4  #84.888  ■  3.893)1 

Rato  of  Amortization  of  3ood  Recount  k  Xxpeneo 

Annual  Amount  on  Jabruary  Issue  S  Dlseovnt  ♦  Xxpanaa  #439.100.28  Z  #13,3*3.37 

*0.  of  Per lode  28.23  Years 


Annual  Amount  on  March  Issue  *  Discount  ♦  Expense  #272.544.00  3  9,674.87 

Mo.  of  Periods  09.17  Years  _ 

Ttotel  Annual  Amount  ♦*3.218.34 

Velghted  Aterage  Annual  Kata  ■  Annual  Amount  -  #23,218.34  a  . 832)1 

Nat  Proceeds-  #3,968,353.74 

(B)  Xffectlwe  Cost  of  Money  fron  Sale  of  Bonds  b  5.893)1  *  .63*)!  a  6.33)1 
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1C5 


ics  awomo 


Iron  imy  31,  19*1  to  tue>0%  1,19*3 


VpliB  jBAunt  Bond  Bod 

2&S.  turn*  ■*■*-*—  £Lg£Sgl  Pfftfls**  Sttae.  S5ffr>te 

1M1  #1,900,000.00  #79.00  #339,000.00  #1,399,000.00  #13,998.90  #l,*8i;«0*.0* 

TtUr  780,000.00  79.00  187,800.00  893,800.00  8,810.03  860,089.99 

*>C»  189,000.00  79.00  31,800.00  113,800.00  1,103.13  117,337.88 

»*•*  8,800,000.00  91.80  987,800.00  8,098,000.00  93.8U.10  4,989,1888.84 

»«•  1931  1.000.  OOP. 00  91.00  90,000.00  910.000.00  7.747.48  903.383.83 

#9.000.000.00  #1.083.800.00  37.917.500 .00  #69.737.39  *7.847,773,44 


3*4  Aaouat  rwUMd  p or  HOO  9  #9,8*7,773.94  «  90,000  n  #87.197 
U)  taiMi  oon  of  no wqr  «9.oo  f  #87.197  s  6.9ft* 


an  Tubs  Issue  g  glacount  » 


>6.98  r  *  11,644.38 

fair* 


Annual  Amount  ra  July  luui  ■  Discount  e-  Irpanee  #163.310,92  a  8,474.71 

Sol  of  Periods  29.83  leers 


Annual  Amount  on  August  Issue  a  Olaoount  a  Expanse  #32.663.12 

90.  or  fcerlode  09.73  Tears 


1,097.89 


Annual  Amount  on  Deeeaber  Issue  a  Pleoount  a  Ixrenee  #810.111.16  a  17,338.93 

So.  of  Periods  29.43  Tears 

Annual  Amouft  on  January  Zaauo  a  D1  ecount  ■»  Xxpenes  #97.747,48  a  3,333.68 

Do.  of  Marled*  29.33  Tsars  ______ 


Total  Annual  Amount 


#  38.888.48 


l»t|Mad  Are  rage  Jmoal  Bata  a  Annual  Amount  t  36,668.45 

*St  Proeeede  #7,847,773.64 


W  KtMttaa  Coat  or  Money  frcei  Sale  of  Bonds  6.881#  e  .496# 
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103 


teams  t 

>Mtt  8 


IMlyal*  of  aa4  Xaforaatloa  with  flaapaat  to  Iltuwt  Charwtt  Xaeladad  la  Frojaat  Tlxad  Capital 


cost  or  near  tor  aracinc  lasts 

Tfta  May  31,  10*1  to  AueumX  1.1923 


Pragwrad  Stogie  Without  Par  "elua  Intltlad  to  OiTlOanda 
It  Tha  Hof  of  79.00  Par  Shara  ?wr  in— 


Data 

Har  31,  1921 
to 

lu«.  1,  1923 


■wbar 

i»h nraa  Sold 

46.100 


laount 

fraaalvad 

•4,473,561.00 


lalllae 

£2S“* 

8231,496.33 


U*  t 

Procaada 


^4,13t,0&4.<‘7 


Mat  Proca«6a  par  Sfcara  14,224,064.67  ~  46,180  a  891.47 

Coat  of  iloaay  1 7.00  r  891.47  -  7.63> 
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it  Shesria*  Tua4a 
at  of  hak  tootroA  U 
to  Capitalise  Interest  Sort  a# 


*  rs 

I  uo 


tloo  tot  U*  DtotoTe— t  or  3ei 
af  tm  O—rawette*  a*  on  Which  the 
fortoi  Mil  Oia  tto  Mitchell  Dm 
no  ltd  -  tecuat  IMS) 


i  to  MeHeet  Iks 
^tuqr  to  Xb  titled 

Hydro  Tliit  Mae 


•OEPPL*  7 


Prooeeda  fro® 

Sat  Prooeeda 

Total  funds 

Sale  of  Santa 

Deduct: 

sW^Procseds 

froc  Sale  of  Rsc.lred  front 

CuailatlT* 

face  7alua 

Bond 

fro*  Sale  of 

Preferred 

Sale  of 

Monthly 

Data 

less  Discount 

Xx  passe 

Bonds 

Stock 

3ecurlttoa 

Totals 

5  i 

4 

>  i 

t  i 

1 

4 

June  1921 

1,270,000.00 

6,368.13 

1,264,411.87 

3,632.00 

1,270,043.87 

1,270,043.87 

July 

392,300.00 

7,062.90 

5P3.437.10 

10.560.00 

393,997.10 

1,966,040.97 

Au*. 

112,300.00 

174.07 

118,328.93 

,  Z 

113,399.48 

1.901,640.43 

Sept. 

- 

3,979.23 

f  •  <* 

8,011.37 

2,032.34 

1,983,672.79 

Oct. 

2,713.66 

“  * 

32,361.48 

29,743.82 

2,013,418.61 

Not. 

• 

2,36”  .13 

*.  A 

21,903.09 

19,417.96 

2,032,836.37 

Dae. 

3,032,300.00 

23, 233.61 

3,009,244.19 

30,317.11 

3,044,761.30 

7,077,397.87 

Jar.  1922 

910,000.00 

3.306.00 

904,494.00 

104,974.89 

1,009,469.89 

9,097,066.76 

Teh. 

- 

- 

- 

33,337.78 

53,337.78 

8,140,404.34 

Kar. 

- 

3. 11 7. 3- 

•  •  •*5“ 

3,017.69 

1,900.17 

8,142,304.71 

tTll 

a 

401.04 

! . \ 

11.6*6.13 

11,243.09 

8,133,349.90 

Vey 

- 

9.00 

:.oo 

11,326.93 

11,317.93 

8,164 ,b67. 73 

Ju:ia 

- 

1,344.46 

*»*•  i** 

32,986.23 

31,641.77 

8,196,300.32 

July 

- 

- 

- 

31,923.16 

31,933.16 

8,240,432.68 

.Vue. 

- 

277.31 

#»  ••  V 

a  Me 

30,303.21 

30,223.90 

8,278,638.38 

-»ert. 

- 

42.68 

•  .m\yi 

34,692.62 

34,649.94 

8,333.308.32 

Oet. 

- 

•  10C  .00 

:  *<■  ..0 

226,824.93 

226,724.93 

8,360,033.47 

Not. 

• 

2,410.77 

**•  *  •  •  •  ^ 

143,313.77 

141,073.00 

0,701,106.47 

-»ec. 

- 

1, 167.es 

•  9  •  •  - 

133,120.99 

131.933.14 

8,033.039.61 

Jan.  1923 

- 

2,350.42 

. 

383,603.20 

391,232.78 

9,434,312.39 

feb. 

2 ,479,300.00 

10,240.83 

2.469,239.17 

2,003,418.14 

4.474,677.31 

13,908,989.70 

Vor. 

1,339,000.00 

2,303.24 

1,336.494.76 

130,810.64 

1,667,303.40 

13,376,293.10 

Acrtl 

— 

3.036.30 

*  *  a*  0 

136,610.38 

133,382.00 

13,709,077.18 

May 

8,471.31 

.  ,-i 

79,171.60 

70,730.09 

13,780,627.27 

June 

a» 

4,341.38 

•  /  "  , 

110,208.16 

103,666.76  13,886,294.06 

JUly 

- 

6,126.16 

186.943.18 

19C.719.0C 

16.067.013.08 

Total 

11, 94  2, -Vic. 00 

99,071.62 

11,842,928.38  4,224,084.67 

16,067,013.03 

• 

•*««• 

2.“3r..OOC.OC 

1.193.00 

2.033.003.00 

68.349.64 

2.902.334.64 

10.969.367.69 

Tats! 

14,7  ~?.n<x>.rD 

1 '‘1 .063.62 

14,37ft. 733. 38 

4, 29*. *34. 31 

liOortcl*  Deduct: 
il  Cost  1st  or  oat 
hopar-  turlii 
f.  Rat  trot  Coastruc- 
^lt  At-  ttoa  Caj^ 
lUllmt 
i  9 


t.ns^s 

SOI .00 
1,076.37 
1,693.01 
3,082.96 

tan  .os 

3,293.96 
2,126.87 
7, 331.49 
6.783.8* 
•6,101.77 
9,336.16 
3,663.99 


3,385.60 
1,370.30 
17,718.02 
11. 634  .80 
12,770.03 
14,123.31 
13,640.84 
16,718.03 
10,393.01 
19,837.62 
21,462.23 


1.210.00  840,670.31 
.7,449.34  33,629.20 


1,746.38 
863.06 


2,166.13 


Dedoet: 

Boots  la  aim 

at  ant  la-  Aaouat  Total  Dio- 

eluded  a a  Of  funds  Pile— tlou  bureaa—t 

Purehase  Xxpended  Tar  aat  A— al-  of  Mata 

Prioo  of  fixed  Capital  altl—  of  Bas'd  froa 

Properties  Attltlona  laurltla*  T1 nano lux 

108,466.10 
91,984.38 

349.319.46 

324.398.36 
463,239.00 
378,069*83 

391,382.28  2,926,800.00 
*23,018.37 

237.693.37 
383,240.60 
263,230.89 
4U.536.63 

406.390.47 
434,421.9* 

837,870.84 
431,874.23 
469,127.46 
631,726.04 

636,222.7*  18.300,00 

330,965.17 

4,643,184.46  700.00 

337,691.63 
381,422.92 
487,263.01 

691,023.87  487,800.00 


CunolatlTo 

Monthly 

.  jw 


13.300.00 


33,630.10 
33,629.38 
33,633.60 
44,882.30  2,203,600.00 
37,781.93 
37,778.98 
37,783.0*  - 

72,261.28 


108,466.10  108,466.10 
91,286.66  200,482.48 
94t.319.44  349,771.92 

324.360.36  874,170.28 
463.209.00  1,337,429.20 
376,069.03  1,712,499.11 

3,317,802.28  3,030,381.36 
228,018.37  3,263,399.73 

237.696.37  3,313,093.10 
396,240.60  3,868,330.70 
263,230.89  6,133,366.39 

411.836.63  6,343,103.22 
406,390.47  6,931,493.69 
434,4*1.66  7,383,918.38 
887,370.84  7,973,486.19 
491,374.23  8,403,060.42 
449,127.46  8,074,107.88 
631,726.04  9,303.913.92 
661,722.73  10,137,636.65 
380,983.17  10,308,621.82 

4,243.884.46  14,732,476.28 

387.691.63  13,290,167.91 
381,422.9*  13,671,390.83 
497,263.01  16,128,838.84 

1,148,028.87  17,277,381.71 
573,991.34  17.831,373.06 


Balanoe  of  Co¬ 
ax  pan  tad  funds 
earn  at  tdr  Co.*** 

1,161,577.77 
1,603,39^.49 
1,431,866.83 
1,109,502 .31 
673,989.33 
320,337.46 
2,047,216.31 
2,931 ,667  .03 
2.627.309.44 
2,273,969.01 
2,019,983.21 
1,619,76* .33 
1,243,018.83 
062,817.33 
303,17(6.39 


286,12(7.19 

38,206.33 


28.310.34 


431.861.36 


$  5  ?  i  3  a 

’96,149.73  827 .9*0.07  2.221.100.00  14.883.034.41  3.77Q.300.0Q  16,633.334.41  _ 


22,321,892.91 

370.100.00  801,961.36  18,633.334.41^  316,033.28 


22.837.926.19 


*  Assumption  of  Cnderl/ln.*  h-.nds  on  Dndort:! e  Properties 
**  ..saur.ntton  of  wnVrlytn*:  h'-*a  on  VortPtoinory  Properties 
***  :\ir1na  those  r.on'he  w*  lch  ah-w  no  balance  of  UnerpenJed  funds 
tirpifir  bnnV:  ■'ons  wore  "Ode  to  provide  the  neesssnry  funds. 


ATOT*?a  lpf  funds  for  26  V-onth  Parlot  JVjas  1921-July  1923  InclualTo  $  866,226.63 

*nt«reet  ^nlanoo  of  unaxpendet  funds  at  TjjC  par  Annua  for  26  Itonths 

*  (rata  9  136.0*7.90 


i 

i 

I 


I 

i 

i 

i 

i 

i 

i 

i 


i 

i 
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i 


Detail  of  L< 


Pqweti  Casprlei»K  Itae  X,  Sobedule  1 


Coot  of  lobule! t Ion  of  Son  Sites  and  Other 
Project  Property 


Purchase  Price  of  Lend 

Peeerrolr  Land  $  191,910.91 

Trer.smleeloo  Line  Rlstat  of  Way  1,901.93 


Rseorsolr  Lend  end  Transmission  Line  Right  of  ley  Surrey* 


Acquisition  Cxpenae 

Reeerrolr  Lend  -  Direct  Cost  67,399.89 
Transmission  Line  Rl#it  of  r»y  -  Direct  Coet  797.B3 
Land  Deportment  Sxperse  24,311.40 


Credits -Lend  Rent 

Credits  -  Sale  of  T liber  17. 1D0. 39 

Credits  -  Sale  of  Rouse#  112.30 


•  3.500.000.00 


193,011 .00 
3,871.09 


91,700.98 


230.00 


17,233.39 


Totel 


9  3.774,311.17 
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195  Copy  of  Contract  Between  Alabama  Power  Compjany 
and  Dixie  Construction  Company  dated  January  30, 
1919.  j 

•  •  •  •  #  *  •  •  •  • 

j 

197  State  of  Alabama 

Jefferson  County 

,  i 

Agreement  made  this  the  30th  day  of  January,  1919,!  be¬ 
tween  Alabama  Power  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Alabama,  herein 
called  the  Power  Company,  and  Dixie  Construction  Com¬ 
pany,  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Delaware,  herein  called  the  Construction 
Company. 

1.  The  Power  Company  does  hereby  employ  the  Con¬ 

struction  Company  to  design  and/or  construct  such  work 
for  the  Power  Company  as  may  be  turned  over  to  it  fijom 
time  to  time  together  with  the  necessary  engineering  for 
such  work.  j 

2.  The  particular  work  to  be  done  by  the  Construction 

Company  from  time  to  time  shall  be  designated  by  the 
Power  Company  in  requisitions  on  or  letters  addressed!  to 
the  Construction  Company,  the  acceptance  of  which  by  the 
Construction  Company  shall  be  noted  thereon  for  which 
the  Power  Company  agrees  to  pay  the  Construction  Com¬ 
pany  a  sum  equal  to  the  total  cost  of  such  work  including 
engineering  expense  and  salaries,  office  and  incidental  ex¬ 
penses,  labor,  material,  overhead  and  traveling  expenses 
plus  the  following  respective  percentags  of  such  total  c<j>st 
of  such  work,  namely:  j 

On  the  first  $100,000  of  cost  4% 

On  the  next  $700,000  of  cost  3^% 

All  in  excess  of  $800,000  of  cost  3%  | 

j 

3.  The  Power  Company  shall  advance  to  the  Construc¬ 
tion  Company  at  the  commencement  of  any  new  work  subh 
moneys  as  may  be  necessary  to  carry  forward  such  woirk 
to  be  used  by  the  Construction  Company  as  a  contingent 
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fund  and  shall  reimburse  the  same  upon  receipt  of  vouchers 
from  the  Construction  Company  covering  expenditures  on 
said  work  from  said  fund. 

4.  The  Construction  Company  shall  employ  all  labor  and 
the  Power  Company  agrees  to  advance  to  the  Construction 
Company  upon  demand  from  time  to  time  such  sums  of 
money  as  may  be  specified  to  cover  maturing  pay  rolls  or 
bills  for  apparatus  and  materials  (other  than  materials  fur¬ 
nished  by  the  Power  Company)  that  may  be  purchased  by 
the  Construction  Company,  all  of  which  will  be  accounted 
for  by  delivering  to  the  Power  Company  vouchers  therefor 
as  soon  as  practicable  after  each  such  advance  is  made. 

5.  The  Construction  Company  shall  organize  and  main¬ 
tain  (the  expense  thereof  to  be  included  in  the  above  men¬ 
tioned  cost)  a  complete  system  of  accounting  for  each  par¬ 
ticular  job  designed  and/or  constructed  under  this  contract 
and  will  render  monthly  statements  of  receipts  and  expen¬ 
ditures,  and  the  books  shall  at  all  times  to  be  open  to  the 
examination  of  the  Power  Company. 

6.  The  term  4 ‘overhead  expense’ ’  as  used  in  this  contract 
covers  the  overhead  expense  of  the  Construction  Company’s 
Birmingham  office,  including  time  of  its  executive  officers 
and  of  its  chief  engineer  and  chief  draftsman  while  ac¬ 
tually  employed  on  the  work  in  question. 

7.  It  is  agreed  that  settlements  and  payments  shall  be 
made  by  the  Power  Company  to  the  Construction  Company 
on  or  before  the  10th  day  of  each  month  for  services  ren¬ 
dered  during  the  preceding  month. 

8.  This  agreement  may  be  cancelled  on  thirty  days’  writ¬ 
ten  notice  by  either  party. 

9.  It  is  further  understood  and  agreed  that  the  Construc¬ 
tion  Company  shall  not  assign,  transfer  or  otherwise  dis¬ 
pose  of  this  contract  or  its  right,  title  or  interest  in  or  to 
the  same  or  any  part  thereof  or  of  any  moneys  to  become 
due  hereunder  without  the  previous  consent  in  writing  of  the 
Power  Company  endorsed  thereon  and  hereto  attached; 
and  if  the  Construction  Company  shall  without  such  pre¬ 
vious  written  consent  undertake  so  to  assign,  transfer,  con- 
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vey,  sublet,  or  otherwise  dispose  of  this  contract  or  its 
right,  title  and  interest  therein,  or  any  moneys  to  be¬ 
come  due  under  this  contract  to  another  persoh, 
198  firm  or  corporation,  this  contract  may,  at  the  option 
of  the  Power  Company,  be  revoked  and  annulled,  ai^d 
the  Power  Company  shall  thereupon  be  relieved  and  dis¬ 
charged  from  any  and  all  liability  and  obligations  growing 
out  of  same  to  the  Construction  Company  and  to  its  as¬ 
signee  or  transferee. 

10.  If  any  work  to  be  done  under  this  contract  is  aban¬ 
doned  by  the  Construction  Company,  or  if  this  contract 
shall  be  assigned  without  the  written  consent  of  the  Power 
Company  as  herein  set  out,  or  if  at  any  time  the  General 
Manager  of  the  Power  Company  shall  be  of  the  opinion  and 
so  certifies  in  writing  that  the  performance  of  the  work  is 
unnecessarily  or  unreasonably  delayed,  or  that  the  Con¬ 
struction  Company  is  violating  any  of  the  conditions  df 
this  contract,  or  has  not  installed  or  properly  maintained 
an  adequate  construction  equipment,  or  is  executing  the 
work  in  bad  faith,  (or  is  not  complying  with  instructions 
of  the  Chief  Engineer  of  the  Power  Company)  or  if  this 
work  is  not  fully  completed  within  the  time  fixed  for  its 
completion,  the  Company  may,  at  its  option,  notify  the  Con¬ 
struction  Company  to  discontinue  all  the  work,  or  any  part 
thereof,  by  a  written  notice  to  be  served  upon  the  Construc¬ 
tion  Company  at  its  principal  place  of  business  in  this  State, 
and  take  possession  of  the  entire  equipment  of  the  Com 
struction  Company  or  any  portion  thereof  and  use  same  in 
the  completion  of  said  w’ork  without  rent,  and  may  proceed 
to  complete  the  contract  in  such  manner  as  it  may  deem 
advisable  by  contract  or  otherwise  and  may  use  such  equipi- 
ment  as  it  may  find  upon  the  work,  and  may  procure  othet 
equipment  for  the  completion  of  same,  and  the  Construction 
Company  shall  pay  to  the  Power  Company  the  extra  cosj; 
and  expense  incurred  by  the  Power  Company  in  obtaining 
said  additional  equipment  and  of  completing  the  work  herei 
under.  The  Power  Company  may  apply  any  money  whiclj 
would  otherwise  be  due  the  Construction  Company  to  th<j 
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extent  which  the  General  Manager  of  the  Power  Company 
may  determine  to  defray  all  or  any  part  of  the  extra  cost 
and  expense  to  the  Power  Company.  Such  extra  cost  and 
expense  so  incurred  by  the  Power  Company  shall  be  cer¬ 
tified  by  the  General  Manager  of  the  Power  Company  whose 
certificates  shall  be  final  and  conclusive  on  the  parties.  If 
only  a  particular  part  of  the  work  hereunder  is  taken  over 
and  carried  on  by  the  Power  Company,  by  contract  or  other¬ 
wise,  under  the  provision  of  this  clause  of  the  contract, 
the  Construction  Company  shall  continue  the  remainder  of 
the  work  in  conformity  with  the  terms  of  this  contract,  and 
in  such  manner  as  in  no  wise  to  hinder  or  interfere  with 
the  persons  or  workmen  employed  as  above  provided,  by 
the  Power  Company,  by  contract  or  otherwise,  to  do  any 
part  of  the  wrork,  or  to  complete  the  same  under  the  provi¬ 
sions  of  this  clause  of  the  contract. 

11.  It  is  further  understood  and  agreed  that  the  Con¬ 
struction  Company  is  an  independent  contractor  for  all  of 
said  work  and  that  it  will  save  and  hold  the  Power  Com¬ 
pany  harmless  against  all  acts  of  its  employees. 

In  Witness  Whereof  the  parties  hereto  have  executed 
this  agreement  in  duplicate  the  day  and  year  first  above 
w’ritten. 

ALABAMA  POWER  COMPANY, 

By  THOS.  W.  MARTIN  (Signed) 

Its  Vice-President 

Attest : 

WILEY  ALFORD  (Signed) 

Secretary 

DIXIE  CONSTRUCTION  COMPANY 

By  0.  G.  THURLOW  (Signed) 

Its  Vice-President 

Attest : 

L.  N.  MEANS  (Signed) 

Secretary 

(Seal) 
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199  Oath 

i 

(To  be  made  by  the  officer  having  control  of  the  accounting 

of  the  respondent) 

| 

State  of  Alabama 

i 

County  of  Jefferson  ss: 

Lamar  Aldridge  being  first  duly  sworn,  under  oath  de¬ 
poses  and  says  that  he  is  Treasurer  of  Alabama  fower 
Company,  licensee  under  a  license  issued  by  the  Federal 
Power  Commission  on  June  27,  1921,  for  a  water  power 
project,  designated  in  the  records  of  said  Commissibn  as 
Project  No.  82,  in  the  State  of  Alabama;  that  he  has  super¬ 
vision  and  control  over  the  books  and  accounts  of  the  li¬ 
censee  and  of  the  accounts  for  said  project ;  that  he  controls 
the  manner  and  form  in  which  said  books  and  accounts  are 
kept,  and  that  since  the  date  of  said  license  said  bookjs  and 
accounts  have  in  good  faith  been  kept  in  accordance  with  the 
provisions  of  Regulation  20  of  the  rules  and  regulatibns  of 
said  Commission;  that  the  above  and  foregoing  statement 
was  prepared  by  him  or  under  his  direction  and  th^t  the 
same  is  accurately  compiled  or  transcribed  from  the  hooks, 
records,  and  accounts  of  said  licensee  and  of  said  prbject; 
that  said  statement  is  a  true,  full  and  accurate  state- 
ment  of  all  cost  now  claimed  by  the  licensee  in  connection 
with  the  construction  of  said  original  project  or  of  all  j  addi¬ 
tions  thereto  and  betterments  thereof  and  of  the  price  paid 
for  water  rights,  rights  of  way,  lands,  or  interest  in  lands 
constituting  a  part  of  said  project  and  subject  to  the  license 
therefor  as  of  the  date  of  or  during  the  period  shown  by 
said  statement;  that  the  charges  to  the  project  fixed  cap¬ 
ital  accounts  aggregating  $10,646,056.76  as  shown  byj  said 
statement,  to  the  best  of  affiant’s  knowledge,  information 
and  belief,  represent  the  actual  legitimate  cost  as  defined 
in  the  Federal  Water  Power  Act  and  in  the  rules  and  regu¬ 
lations  of  said  Commission ;  that  affiant  believes  that  noth¬ 
ing  except  such  cost  is  included  in  said  aggregate  amount 

•  i 

I 

! 


i 


i 


116 


of  $10,646,056.76 ;  and  that  he  is  duly  authorized  as  Trea¬ 
surer  of  said  licensee  to  make  and  subscribe  to  this  oath. 

LAMAR  ALDRIDGE 
(Signature  of  affiant) 

Subscribed  and  sworn  to  before  me,  a  Notary  Public,  in 
and  for  the  State  and  County  above  named,  this  24th  day  of 
March  1930. 

LAURA  OTT 

Notary  Public,  Jefferson  County,  Alabama 
My  commission  expires  December  1,  1932. 


Oath 

(By  the  president  or  chief  officer  in  charge) 

State  of  New  York 
County  of  New  York  ss: 

E.  A.  Yates  being  first  duly  sworn,  under  oath  deposes 
and  says  that  he  is  the  Vice-President  of  Alabama  Power 
Company,  that  he  has  carefully  examined  the  foregoing 
statement;  that  he  believes  all  the  statements  of  fact  con¬ 
tained  therein  are  true  and  that  the  said  statement  is  a 
true,  full  and  accurate  statement  of  all  cost  claimed  by  the 
licensee  in  connection  with  the  construction  of  said  original 
project  or  of  all  additions  thereto  and  betterments  thereof 
and  of  the  acquisitions  of  property  used  and  useful  for  the 
purpose  of  said  project  as  of  the  date  of,  or  during  the 
period  shown  by  said  statement;  that  the  charges  to  the 
project  fixed  capital  account,  as  shown  by  said  statement  to 
the  best  of  affiant’s  knowledge,  information  and  belief  rep¬ 
resent  actual  legitimate  cost  as  defined  in  the  Federal 
Water  Power  Act  and  in  accordance  with  the  rules  and  reg¬ 
ulations  of  the  Federal  Power  Commission ;  that  affiant  be¬ 
lieves  that  nothing  except  such  cost  is  included  in  said  ag¬ 
gregate  amount  of  $10,646,056.76;  that  he  is  duly  author¬ 
ized  to  make  and  subscribe  to  this  oath. 

E.  A.  YATES 
(Signature  of  affiant) 
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Subscribed  and  sworn  to  before  me,  a  Notary  Public,  in 
and  for  the  State  and  County  above  named,  this  27th  day 
of  March  1930. 

HERBERT  R.  FRANKElj 
(Seal)  Notary  Public 

i 

Notary  Public  Kings  Co.  N.  Y. 

Clerk’s  No.  566  Register’s  No.  1307 

Certificate  filed  in  New  York  County 

Clerk’s  No.  683  Register’s  No.  l-F-464 

Commission  expires  March  30, 1931 

200  (b)  In  case  securities  were  issued  and  sold  jto  ob¬ 

tain  funds,  give  details  with  respect  thereto,  describ¬ 
ing  each  separate  issue,  state  par  value,  if  any,  and  net  pro¬ 
ceeds  of  each  issue.  Information  should  be  of  such  a  fiature 
and  in  such  detail  as  to  each  issue  as  to  furnish  a  basis  for 
computing  charges  to  project  fixed  capital  for  organisation 
expenses,  interest,  bond  discount  and  expense,  etc. 

(c)  Where  securities  are  issued  in  payment  for  property 
or  services  charged  to  project  fixed  capital,  or  wheSe  the 
consideration  for  such  property  or  services  is  otherj  than 
money,  there  shall  be  furnished  the  particulars  of  the  de¬ 
termination  of  the  actual  cash  value  of  the  consideration. 
(See  section  4,  page  34,  Federal  Power  Commission  System 
of  Accounts.) 

(d)  In  the  case  of  advances  from  others,  give  najne  of 
individual  or  concern  supplying  funds  and  particulars  as 
to  conditions,  terms,  interest  rate,  etc. 

i 

16.  Interest  (Item  18,  Schedule  1). — Attach  as  Schedule 
7  a  statement  giving  a  general  analysis  of  ALL  interest  in¬ 
cluded  in  project  fixed  capital  accounts,  such  as — 

(a)  Interest  on  notes  or  other  obligations  for  purchase 
of  lands,  equipment,  materials,  supplies,  or  other  project 
property. 

(b)  Interest  on  notes  or  other  obligations  issued  for 

funds  advanced  by  others.  j 

| 
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(c)  Interest  on  open  account  for  funds  advanced  by 
others  or  included  in  bills  or  charges  by  affiliated  or  other 
concerns. 

(d)  Interest  on  bonds  or  other  evidences  of  debt  issued 
or  sold  by  licensee  to  obtain  construction  funds,  including 
discounts,  expenses,  and  premiums. 

(e)  Interest  on  licensee’s  own  funds  used  for  construc¬ 
tion  purposes  which  can  not  be  identified  with  particular 
issues  of  securities. 

(f)  Other  items  of  interest  (specify),  including  credits. 

Following  the  general  analysis,  state  what  interest  rate 

(or  rates)  vas  applied  in  each  case  and  explain  specifically 
how  the  interest  rate  for  item  16(e)  above  was  obtained. 

Also  state  specifically  in  the  case  of  each  of  the  items 
listed  above,  or  shown  on  the  schedule  submitted,  the  period 
during  which  interest  was  charged ;  whether  or  not  interest 
has  been  compounded;  and,  if  so,  whether  monthly,  quar¬ 
terly,  semiannually,  annually,  etc. 

17.  Credit  for  Power  Produced  by  Project  During  Con¬ 
struction  Period  (Item  20,  Schedule  1). — If  electric  energy 
was  produced  and  delivered  by  the  project  to  the  licensee 
and/or  others  for  distribution  or  use  prior  to  date  on  which 
commercial  operations  of  the  project,  or  of  addition  thereto, 
commenced,  submit  statements  designated  as  Schedules  4A 
and  4B,  which  will  give  the  following  information:  (a)  Op¬ 
erating  expenses  of  producing  the  power;  (b)  gross  credit 
for  power  generated  and  delivered  for  use,  showing  how 
determined;  (c)  net  financial  result  of  operations  during 
construction  period;  and  for  each  generating  unit  covered 
by  cost  statement  show:  (a)  Date  on  which  electric  energy 
was  first  generated  and  sold  or  delivered  to  the  electric 
system  of  the  licensee  or  others  for  distribution  or  use; 
(e)  the  kilowatt-hours  generated  each  day  prior  to  the  date 
shown  as  the  beginning  of  commercial  operations  which 
were  sold  or  delivered  to  the  licensee  or  others  for  distribu¬ 
tion  or  use;  and  (f)  the  total  kilowatt  hours  generated  by 
all  generating  units  prior  to  beginning  of  commercial  op- 


I 


119 

i 

erations  of  the  project  or  addition  thereto  which  were  ^old 
or  delivered  to  the  licensee  or  others  for  distribution  or  use. 

18.  Credit  for  Service  Rendered  by  Project  During  Con¬ 
struction  Period  Other  Than  Delivery  of  Power  (Item  21, 
Schedule  1). — If  service  other  than  the  delivery  of  electric 
energy  is  rendered  by  the  project  prior  to  commencement 
of  commercial  operation,  such  as  furnishing  water  for  irri¬ 
gation  purposes,  submit  a  statement,  designated  as  Sched¬ 
ule  8,  giving  appropriate  details  which  will  show  the  f^cts 
concerning  the  delivery  of  such  service  and  the  method  used 
in  determining  the  credit  to  construction.  The  result  shown 
by  the  schedule  should  agree  with  item  21  of  Schedule  1; 

•  ##*####*  # 

i 

202  Federal  Power  Commission 

Washington 

May  31, 1930. 

i 

Preliminary  Accounting  Report  on  Actual  Legitimate  [In¬ 
vestment  in  Original  Mitchell  Dam  Project,  No.  82,  Ala¬ 
bama 

j 

Alabama  Power  Company,  Licensee 
As  of  December  31, 1925. 

1.  A  license  was  issued  to  Alabama  Power  Company  on 
June  27, 1921,  for  what  has  come  to  be  known  as  the  Mitchell 
Dam  project.  On  March  29,  1930,  there  was  filed  with  the 
Commission  in  accordance  with  the  provisions  of  the  license 
and  of  section  4,  subsection  (a),  of  the  Federal  water  power 
act,  and  on  forms  and  in  the  detail  required  by  the  Com¬ 
mission,  an  Initial  Statement  of  the  cost  of  the  original 
Mitchell  Dam  development  on  the  Coosa  River  in  Alabama, 
Project  No.  82,  up  to  and  including  December  31,  1925.  ! 

2.  Alabama  Power  Company  was  incorporated  in  the 
State  of  Alabama  on  December  4, 1906,  by  W.  P.  Lay,  Ehrl 
Lay,  and  0.  R.  Hood,  all  of  Gadsden,  Ala. 
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3.  The  total  authorized  capital  stock  at  incorporation  was 
$5,000.00  divided  into  50  shares  of  stock  having  a  par  value 
of  $100.00  each,  which  had  been  subscribed  for  as  follows : 


203  Name  Shares 

W.  P.  Lay .  48 

Earl  Lay .  1 

O.  R.  Hood .  1 

Total .  50 


The  first  officers  elected  were : 

W.  P.  Lay,  President, 

O.  R.  Hood,  Vice  President, 

Earl  Lay,  Secretary  and  Treasurer. 

4.  By  an  Act  of  Congress  approved  March  4,  1907,  Ala¬ 
bama  Power  Company  was  authorized  to  build  a  dam  in 
the  Coosa  River  in  Alabama  at  Lock  12.  (TJ.  S.  Stat.  at 
large,  59th  Cong.,  chapter  2912.) 

5.  On  June  18, 1913,  Alabama  Power  Company  by  merger 
agreement  absorbed  the  following  corporations: 

Alabama  Electric  Co., 

Wetumpka  Power  Co., 

Alabama  Power  &  Electric  Co., 

Alabama  Power  Development  Co. 

6.  This  merger  agreement  recited  that  the  four  corpora¬ 
tions  mentioned  above  “shall  be  merged  into  and  with  the 
said  Alabama  Power  Company,  under  the  name  of  Alabama 
Power  Company  (hereinafter  called  the  consolidated  cor¬ 
poration),  but  which  shall  not  be  a  new  corporation  *  *  #.” 

7.  At  the  time  of  this  merger  the  outstanding  shares  of 
capital  stock  of  all  the  constituent  corporations  (including 
those  of  Alabama  Power  Company)  were  surrendered  to 
someone  not  disclosed  by  the  record,  and  shares  of  the 
common  stock  of  Alabama  Power  Company  having  a  par 
value  of  $100.00  each  were  issued  as  follows: 


IsBuod  la  ox-  Cort.  Issued  ia  iTumber  of 


change  for 

So. 

favor  of 

shards 

) 

5U 

Thomas  7,  Martin - - - 

18 

) 

55 

Janos  Mitchell - 

i  1 

50  shares  of 

) 

56 

tr.  V.  Proeaan - - - - - 

!  1 

stock  of 

) 

57 

Alabama  Traction  Light  &  Power  Co.  Ltd. 

1.^82 

Al abaca 

) 

58 

do. 

23,399 

Power  Co, 

) 

59 

do. 

1.399 

) 

60 

do. 

22,^00 

) 

6i 

do. 

22.U00 

70,600 


85  shares  of  ) 
stock  of  )  62 

Alabama  ) 

Electric  ) 

Co. 

do. 

j 

20.Q00 

i 

i 

i 

1 

60  shares  of  ) 
stock  of  ) 

Wetuspka  )  63 

Power  Co.  ) 

do. 

i 

7.500 

750  shares  of  ) 
stock  of  ) 

Alabama  )  64 

Power  Do-  ) 
volopment  ) 

Co.  } 

do. 

! 

2,000 

i 

j 

50  shares  of  ) 
stock  of  )  65 

Alabama  ) 

Power  &  ) 

Electric  ) 

Co.  ) 

do. 

at 

! 

i 

i 

_ _ | — 

995  8haros  surrondorod.  Total,  shares  Issued - -  99,7^0- 

The  rosult  of  this  morger  was  that  the  owner  of  each  share  of  stock  of 

Alabama  Power  Con^pany  held  before  the  morger  was  given  a  bomis  or  stoefc 

-  ,  i 

dividend  of  1,399  shores  of  Its  own  stock  and  that  ooch  share  of  stock 

of  Alabama  Electric  Company  was  exchanged  for  235*3  8hares  of  Alabama  j 
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205  Power  Company  stock;  each  share  of  Wetumpka 
stock  for  125  shares ;  each  share  of  Alabama  Power 
&  Electric  Company  for  5  shares,  and  each  share  of  Ala¬ 
bama  Power  Development  Company  for  2  2/3  shares;  of 
Alabama  Power  Company  stock,  the  average  of  all  ex¬ 
changes  being  slightly  more  than  100  shares  of  Alabama 
Power  Company  stock  issued  for  each  share  of  stock  sur¬ 
rendered. 

8.  As  a  result  of  this  merger  Alabama  Power  Company 
came  under  the  control  of  Alabama  Traction  Light  &  Power 
Company  (Ltd.),  which  was  incorporated  under  the  laws 
of  the  Dominion  of  Canada  on  January  5,  1912. 

9.  Dixie  Construction  Company  was  incorporated  in  Dela¬ 

ware  on  September  10,  1917,  and  qualified  in  Alabama  by 
filing  a  copy  of  certificate  of  incorporation,  etc.,  on  Octo¬ 
ber  23,  1917.  The  incorporators  were:  j 

Walter  M.  Hood,  C.  A.  Bingham,  M.  P.  Randall. 

The  company  commenced  business  with  a  capital  stock  of 
$1,000.00,  the  original  subscribers  being:  j 

Walter  M.  Hood,  $800.00,  8  shares,  j 

C.  A.  Bingham,  100.00,  1  share,  j 

M.  P.  Randall,  100.00,  1  share.  j 


At  a  hearing  before  the  Alabama  Public  Service  Commis¬ 
sion,  held  in  Birmingham,  Alabama,  on  November  21,  1928, 
it  was  testified  that  these  men  were  all  employees  of  Ala¬ 
bama  Power  Company  at  the  time  of  the  incorporation  df 
the  Dixie  Construction  Company ;  that  they  were  acting  as 
a  medium  for  Alabama  Power  Company;  and  that  they  had 
no  intention  of  participating  personally  in  the  business 
or  activities  of  Dixie  Construction  Company.  (See 
206  testimony  of  Mr.  O.  G.  Thurlow,  Alabama  Public 
Service  Commission  Docket  No.  5359,  page  179.)  At 
this  same  hearing,  Mr.  Turner,  counsel  for  Alabama  Power 
Company,  said:  “Mr.  White,  they  were  acting  for  Ala¬ 
bama  Power  Company  and  their  stock  was  owned  by  Alaj- 
bama  Power  Company.”  I 


I 
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10.  In  1920,  740  additional  shares  of  the  capital  stock 
of  Dixie  Construction  Company  were  issued  to  Alabama 
Power  Company,  which  were  transferred  to  Winona  Coal 
Company  in  1922.  Mr.  Thurlow  testified  that  Winona 
Coal  Company  was  at  the  time  of  the  transfer  a  sub¬ 
sidiary  of  Alabama  Traction  Light  &  Power  Company 
(Ltd.) 

11.  On  January  30,  1919,  a  contract  was  entered  into 
between  Alabama  Power  Company  and  Dixie  Construc¬ 
tion  Company  for  such  construction  work  as  should  be 
designated  by  Alabama  Power  Company  from  time  to 
time,  on  a  cost  plus  basis.  For  copy  of  contract  see  Ini¬ 
tial  Cost  Statement  and  Exhibit  “B”  to  this  report. 

12.  License  for  the  Mitchell  Dam  project  was  issued  on 
June  27,  1921.  On  July  15,  1921,  and  in  pursuance  with 
the  provisions  of  contract  above  referred  to,  Alabama 
Power  Company  authorized  Dixie  Construction  Company 
to  perform  the  construction  work  of  the  Mitchell  Dam 
project.  While  the  authorization  was  dated  July  15,  1921, 
it  had  typed  thereon  “Authorized  Aug.  16,  1921”  and 
following  the  signature  of  W.  W.  Walmsley,  Vice  Presi¬ 
dent  and  General  Manager  of  Alabama  Power  Company, 
was  the  date  “8/26/21”.  Copy  of  this  order  or  authori¬ 
zation  is  attached  as  Exhibit  “C”  to  this  report.  The 
hearing  before  Alabama  Public  Service  Commission  de¬ 
veloped  that  prior  to  the  execution  of  this  order  for  the 
construction  of  the  project  works  (contract  with  Dixie 
Construction  Company  dated  January  30,  1919,  being 

then  in  effect)  Alabama  Power  Company  invited 
207  and  received  bids  or  proposals  for  the  construction 

work  of  this  project  from  several  firms,  including 
Dixie  Construction  Company.  The  interlocking  of  officers 
and  directors  of  Alabama  Power  Company,  Dixie  Con¬ 
struction  Company  and  Alabama  Traction  Light  &  Power 
Company  (Ltd.)  at  the  various  periods  mentioned  herein 
is  shown  by  attached  Exhibit  “A.”  This  exhibit  and  the 
testimony  in  Alabama  Commission’s  Docket  No.  5359 
show  that  the  bid  of  Dixie  Construction  Company  was 
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prepared  under  the  direction  of  Mr.  0.  G.  Thurlow  as 
Vice  President  and  Executive  Officer  of  the  construction 
company  and  that  as  Chief  Engineer  of  Alabama  Power 
Company  he  considered  and  passed  upon  all  bids  includ¬ 
ing  that  of  Dixie  Construction  Company.  All  bids  were 
considered  by  the  Board  of  Directors  of  Alabama  Power 
Company,  but  none  of  them  was  accepted,  and  a  construc¬ 
tion  order  was  placed  with  Dixie  Construction  Company 
under  the  contract  then  in  effect.  ! 

13.  Several  attempts  were  made  to  obtain  from  Alabaiiia 
Power  Company  any  records  or  books  showing  the  cqst 
of  the  assets  to  each  of  the  companies  merged  on  June  18, 
1913,  but  no  such  records,  books,  or  information  was  fur¬ 
nished  for  examination.  The  opening  entry  displayed 
for  inspection  was  only  that  of  Alabama  Power  Company 
after  the  merger  or  absorption  of  the  other  four  com¬ 
panies,  and  the  assets  were  set  up  as  totaling  the  par 
value  of  $9,975,000.00  stock  of  Alabama  Power  Compaiiy 
which  had  been  exchanged  for  the  stocks  of  the  several 
merged,  companies.  It  is  not  claimed  by  the  licensee  that 
the  cost  to  the  merging  corporations  of  the  assets  listed 
on  the  opening  entry  was  $9,975,000.00  but  that  this  figure 
was  based  on  that  portion  of  the  merger  agreement  which 
reads  as  follows: 

208  Each  of  the  said  corporations,  parties  hereto,  hat¬ 
ing  acquired  property  and  assets,  the  reasonable 
value  of  which  now  exceeds  the  par  value  of  the  capital 
stock  of  said  companies,  it  is  agreed  that  there  shall  be 
issued  to  the  stockholders  of  the  Alabama  Power  Coin- 
pany,  or  their  nominees,  70,000  shares ;  to  the  stockholders 
of  the  Alabama  Electric  Company,  or  their  nominees, 
20,000  shares;  to  the  stockholders  of  the  Wetumpka  Power 
Company,  or  their  nominees,  7,500  shares;  to  the  stock¬ 
holders  of  Alabama  Power  &  Electric  Company,  or  theijr 
nominees,  250  shares,  and  to  the  stockholders  of  the  Alai- 
bama  Power  Development  Company,  or  their  nominee^, 
2,000  shares  of  the  stock  of  the  consolidated  corporation, 
in  lieu  of  and  in  exchange  and  payment  for  the  shares  ojf 
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stock  in  said  companies  now  issued  and  outstanding;  and 
upon  the  surrender  to  the  consolidated  corporation  of  the 
shares  held  by  any  stockholder  in  either  of  said  compan¬ 
ies,  there  shall  be  issued  to  him  or  to  his  nominee,  such 
number  of  the  shares  of  stock  of  the  consolidated  cor¬ 
poration  so  agreed  to  be  issued  to  the  stockholders  of 
such  company  as  the  number  of  shares  so  owned  and  sur¬ 
rendered  by  him  bears  to  the  total  number  of  shares  of 
stock  of  such  company  now  issued  and  outstanding. 

It  is  further  agreed  that  the  shares  of  the  stock  of  said 
companies,  parties  hereto,  and  the  property  and  assets 
owned  by  each  of  said  companies,  is  of  value  equal  to 
the  par  value  of  the  shares  of  the  stock  of  the  consolidated 
corporation  to  be  issued  to  them,  as  herein  provided;  and 
it  is  further  agreed  that  each  and  every  stockholder  of  all 
of  said  companies  shall  accept  said  shares  of  stock  of 
the  consolidated  corporation  as  the  reasonable  value  of 
the  stock  of  the  said  companies,  parties  hereto. 

14.  A  joint  examination  by  representatives  of  the  Fed¬ 
eral  Power  Commission  and  the  Alabama  Public  Service 
Commission  of  the  accounts  for  the  Mitchell  Dam  project 
was  completed  about  March  11,  1927.  The  records  show 
that  construction  work  was  actively  commenced  about 
August  1,  1921,  and  the  Initial  Statement  of  Actual  Legiti¬ 
mate  Investment  in  the  project  shows  that  the  project 
was  placed  in  operation  under  the  license  on  August  15, 
1923. 

15.  The  joint  examination  of  the  accounts  showed  that 
the  charges  to  the  project  fixed-capital  accounts  of  Ala¬ 
bama  Power  Company  originated  from  the  following 

sources : 

209  (a)  From  the  general  accounts  of  Alabama 

Power  Co.  direct  to  project  accounts. 

(b)  From  general  accounts  of  Alabama  Power  Co.  by 
journal  to  accounts  of  Dixie  Construction  Co. 

(c)  From  General  Administration  Account  of  Alabama 
Power  Co.  to  General  Administration  (or  General  Ex- 

.  pense  Account)  of  Dixie  Construction  Co.,  by  Journal. 
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(d)  From  bills  made  to  Alabama  Power  Co.,  billing 
altered  to  read  to  Dixie  Construction  Co.  and  sent  to  the 
Dixie  Construction  Co.  for  payment  and  accounted  for!  as 
if  the  expenditure  had  originally  been  incurred  by  the 
Dixie  Co. 

(e)  From  the  general  accounts  of  Dixie  Construction 
Co.  covering  expenditures  made  for  services,  materials 
and  labor. 

(f)  From  General  Administration  (or  General  Ex¬ 
pense)  Account  of  Dixie  Construction  Co. 

16.  The  joint  examination  also  disclosed  many  ques¬ 
tionable  charges  to  the  construction  accounts  such  as  the 
following :  j 

A  single  item  of  $3,500,000.00  shown  as  “Fixed  Capital 
not  Classified  by  Prescribed  Accounts”  supported  by  evi¬ 
dence  of  but  about  $6,000.00  actually  expended. 

Dedication  expenses  of  Mitchell  Dam  which  included 
chartering  of  special  trains,  barbecue  and  entertainment 
of  several  hundred  people,  $4,245.90. 

Payments  to  H.  J.  Pierce,  J.  T.  Newcomb  and  C.  |A. 
Beasley  of  many  thousands  of  dollars  for  services  aind 
expenses  in  Washington  during  the  pending  of  legislation 
resulting  in  the  enactment  of  the  Federal  Water  Power 
Act  and  thereafter. 

Duplicate  charges  for  purchase  of  lands  and  services 
approximating  $20,000.00. 

210  Expenses  of  regular  annual  meeting  of  Alabaina 
Power  Co.  surgeons,  $1,202.59. 

Traveling  expenses  of  officials  to  and  from  Washington 
and  New  York  City  approximating  $17,000.00  a  consider¬ 
able  portion  of  which  was  in  connection  with  financing  and 
inter-company  operating  business. 

Transfers  of  equipment  to  the  job  at  more  than  reasqn- 
able  market  value,  and  from  the  job  at  less  than  reason¬ 
able  market  value,  thereby  inflating  project  cost. 

Valuation  expenses  of  Lockwood,  Greene  &  Co.,  $936.51. 

No  credit  given  to  project  for  75,672,600  K.W.  of  elec¬ 
trical  energy  generated  during  the  construction  period 
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which  was  sold  by  the  licensee  to  the  public  through  its 
various  transmission  lines  and  distribution  systems,  hav¬ 
ing  an  estimated  sale  price  of  over  $300,000.00. 

Services  of  Alabama  Traction  Light  &  Power  Co.  (Ltd.) 
(the  holding  company  for  Alabama  Power  Co.)  approxi¬ 
mating  $117,000.00. 

New  York  Office  salaries  and  expenses  of  Dixie  Con¬ 
struction  Co.,  approximating  $5,000.00. 

Account  known  as  “R.  M.  MacLetchie  Agent  Account” 
with  no  details  approximating  $36,000.00. 

17.  The  General  Administration  Account  of  Alabama 
Power  Company  and  the  same  account  of  Dixie  Construc¬ 
tion  Company,  referred  to  in  (c)  and  (f)  of  paragraph 
15  above,  require  considerable  explanation  for  a  clear 
understanding  of  their  working  and  application.  The 
General  Administration  Account  of  Alabama  Power  Com¬ 
pany  was  composed  of  about  18  subdivisions.  Percent¬ 
ages  ranging  from  1.38  per  cent  to  95  per  cent  were  taken 

monthly  on  about  thirteen  of  the  subdivisions  and 
211  transferred  to  the  General  Administration  Account 
of  Dixie  Construction  Company.  (The  percentages 
so  taken  varied  on  the  same  subdivisions  at  different 
months.)  The  total  of  such  transfers  during  the  construc¬ 
tion  period  of  the  Mitchell  Dam  was  $530,340.33  (which 
was  23.78  per  cent  of  the  total  of  the  18  subdivisions  of 
Alabama  Power  Company’s  General  Administration  Ac¬ 
count.)  By  this  method  of  handling  in  the  accounts  the 
nature  and  identity  of  the  original  charge  was  completely 
lost.  Attention  may  also  be  called  to  the  fact  that  the 
General  Administration  Account  of  Alabama  Power  Com¬ 
pany  is  an  operating-expense  account  and  NOT  a  fixed- 
capital  account. 

18.  Dixie  Construction  Company  impressed  this  $530,- 
340.33  of  Alabama  Power  Company  operating  expenses  on 
its  construction  accounts  as  General  Administration  and 
added  $679,810.62  to  it,  making  a  total  in  the  account  for 
the  construction  period  of  $1,210,150.95. 
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19.  At  the  end  of  each  month  the  actual  construction 
expenditures  shown  by  the  Dixie  Construction  Company’s 
books  were  increased  by  certain  percentages  (varying 
from  3  to  15  per  cent  at  different  times)  and  the  total 
resulting  additions  to  construction  accounts  were  credited 
to  its  General  Administration  Account.  An  analysis  |  of 
the  account  by  monthly  balances  developed  that  in  Oc¬ 
tober,  1922,  it  had  a  Credit  balance  of  $163,685.02,  the  re¬ 
sult  of  the  system  employed  being  that  on  that  date  the 
various  fixed-capital  accounts  of  Alabama  Power  Com¬ 
pany  (including  the  Mitchell  Dam  project)  had  included 
in  them  an  absolutely  fictitious  charge  of  $163,685.02. 
212  20.  About  the  middle  of  March,  1927,  a  confer¬ 

ence  was  held  in  Birmingham,  Ala.,  between  repre¬ 
sentatives  of  the  two  commissions  making  the  joint  exanii- 
nation  and  the  licensee,  at  which  time  these  and  other 
items  which  had  been  questioned  numbering  over  2Q0 
were  called  to  the  attention  of  the  licensee  but  its  repre¬ 
sentatives  refused  to  make  any  adjustments  or  eliminla- 
tions.  ; 

21.  The  Alabama  Public  Service  Commission  on  its  own 
initiative  held  hearings  at  Montgomery,  Ala.,  on  October 
25,  1928,  Birmingham,  Ala.,  November  21,  1928,  and  at 
Montgomery,  Ala.,  June  11,  1929,  to  determine  the  legiti¬ 
mate  cost  of  this  project  (Docket  No.  5359).  As  a  result 
of  these  hearings  Alabama  Power  Company  has  in  the 
statement  filed  with  the  Federal  Power  Commission  made 
the  following  eliminations  and  additions  to  the  project 
cost  as  shown  by  the  accounts  and  records  inspected  at 
the  time  of  the  joint  examination:  ! 
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ELIMINATIONS  PROM  AND  ADDITIONS  TO  ACCOUNTS  BT  LICENSEE. 
SLEOATIONS 


General  Administration - - - $143,858.94 

Contractor^  Pee - g,32g.2S 

Nonproject  Loads  - 6,413.40 

Implicate  Land  Charges  - - 10.59S.00 

Dedication  Exponaos,  etc.  - — -  4,245.90 


! 
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Services,  H.  J.  Pierce  -  7,000.00 

Services,  J.  T.  Newcomb  -  9.775.50 

Miscellaneous  I tens  -  1,733.42 

Services  end  Expenses,  0.  M.  Crosby -  686.35 

Do.  S.  J.  Lloyd -  9S.04 

Expenses,  Surgeons1  Meeting -  1,202.59 


Traveling  Exponsos  -  5.S95.90 

Valuation  Loclcwood,  Oreone  &  Co. -  935*51 

Services,  w.  J.  Henderson -  375*00 

Services,  Lafleur,  Macdougall,  Macfarlano  &  Barclay  750.00 

Payments  to  C.  A.  Seasloy  - -  657*17 

Duplicate  payment  to  E.  A.  Tates -  7,500.00 

Services  of  E.  A.  Tates -  5,000.00 

Overheads  Eliminated -  1,763*89 

Transmission  Towor  Deduction - - -  1.537*59 

Energy  Generated  During  Construction  -  216,449.89 

ADDITIONS 

Interest  During  Construction -  $108,526.79 

Taxes  - - - - —  3.972*23 

Net  Deductions  - 
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$434,806.45 


11?,499.02 

$322,307.43 
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22.  The  Initial  Cost  Statement  filod  with  the  Commission  on  March 


29.  1930,  shows  a  total  cost  of  $10,6US,056.76,  of  which  tho  following 
is  a  general  suraary: 


A.  F*  Co. 

Acct.  Fo. 


Classification 


Amount 


Tixed  Capital  not  classified  hy  prescribed  accounts - $3. 500,000.00 


300 

302 

306 

30S 

310 

313 

315 

316 
318 
322 
32U 
326 
32S 
335 

W 

3UL 

3U6 

3U8 

352 

35U 

360 

366 

36s 

372 

37U 

376 

3SU 

3SS 

390 

392 

39U 

396 

398 


U10 


Clearing  Reservoir- 

Land  in  Perpetuity - 

Malarial  Control  - 

Road  Changes - 

Clearing  Doc  and  Power  House  Sito  - - 

Mass  Concrete  in  Dan  - 

Reinforced  Concrete-Bridge  Deck, and  Piers 

Excavation- Bon,  Earth  - 

do.  do.  Rock  - - - 

Paving  or  Bank  Control-Dan - 

Permanent  Stream  Control  Gates  - 

Temporary  do.  do.  do.  - 

Unwatering  Dan  and  Power  House - 

Concrete-Power  House  Substructure 


do. 


do. 


63.UlO.93 
282,083.56 
32.113.UU 
12.221.65 
255.16 
1.1U3.5U3.91 
203,008.17 
6.3U2.95 

333.6lS.22 
1,101.71 
llU, 520.92 
33.239.U5 
260, 01 6. S5 
912.119.U3 


do.  Superstructure -  137.S6l.51 


Electrical  Equipment,  Fower  House 


General 

do. 

do. 

do 

Hydraulic 

do. 

do. 

do 

Shop 

do. 

do. 

d« 

Cairo 

do. 

do. 


Fower  House,  Superstructure  — - - 

do.  do.  Substation  - 

Locks  and  Approaches  - 

Buildings,  Permanent  Carp - 

Roads,  do.  do.  - 

Fower  and  Lighting  System,  Permanent 
Telephone  and  Wireless  do. 

Water  and  Sewer  do. 

Engineering - 

General  Administration - 

Injuries  and  Damages  - - 

Insurance - - - 

Interest  - 

Preliminary  Investigations,  etc.  - 

Superintendence,  Accounting,  etc.  - 

Tees  to  Dixie  Construction  Co.  - 

Taxes - - - 

General  Construction  Equipment - 

Transmission  Line  Ho.  1162  - 

do.  do.  do.  1272 - — - — - - - 

Substation  No.  1369  - 

Electric  Energy  Generated  During  Construction 


595.158.51 
133.25U.31 
U0U.957.9s 
7.322-iU 
105,700.1s 
26l.76U.OS 
50,275.01 
117.77U.10 
29.ss2.U7 
8,131.25 
5.U7U.5S 
28, S99.25 
2U9. 631.75 
U11, 817.17 
7U.U67.10 

21.622.19 

672.3u2.33 
.su, 222.03 

191,181.72 

183.5U0.15 

5.073.09 

9.U65.09 

U.SUU.70 

156r3S7.Ul 

13.860.20 
(2i6.UU9.s9)  Cr. 


Total - - - $10,6U6.056.76 
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215  23.  Based  upon  information  contained  in  the  j  ac¬ 

countants  ’  report  and  in  the  files  of  the  Comitais- 
sion,  the  following  eliminations  from  and  additions  to  j  the 
Initial  Cost  Statement  as  submitted  by  the  licensee  are 
proposed  for  the  reasons  stated: 

i 

Proposed  Eliminations 

Account  Fixed  Capital  not  Classified  by  Prescribed 
Accounts — $3,500,000.00 

At  the  time  of  the  merger  of  June  18,  1913,  described 
in  paragraphs  numbered  5,  6,  7,  and  8  above,  Alabama 
Power  Co.  owned  parcels  of  reservoir  land  known  as 
numbers  3,  6,  and  81,  and  Alabama  Power  &  Electric  (Co. 
owned  parcel  No.  214.  The  land  account  shows  no  charges 
on  account  of  the  purchase  price  of  these  four  parcels!  of 
land  and  they  are  believed  to  be  the  only  tangible  b^sis 
for  this  charge  under  “  Fixed  Capital  not  Classified  jby 
Prescribed  Accounts”  amounting  to  $3,500,000.00  which 
it  will  be  observed  is  exactly  one-half  of  the  par  value  j  of 
the  stock  ($7,000,000.00)  that  was  issued  in  exchange  (so 
called)  for  $5,000.00  par  value  of  the  same  stock  of  the 
same  corporation — Alabama  Power  Co.  (It  was  really 
but  $5,000.00  par  value  of  stock  and  a  stock  dividend; of 
$6,995,000.00.) 

The  application  for  license  shows  that  Alabama  Power 
Co.  was  incorporated  December  4,  1906,  and  the  merger 
agreement  of  June  18,  1913,  recited  that  no  new  corpora¬ 
tion  was  thereby  formed. 

The  license  for  the  project  was  applied  for  by  Alabama 
Power  Co.  on  October  23,  1920,  which  application  included 
an  Exhibit  “H”  (Estimate  of  Cost  of  Initial  Develop¬ 
ment  of  the  Project)  which  included  the  following  item:  i 

“Lands  acquired  or  to  be  acquired,  11,000  acres,  more 
or  less  . $1,600,000.00” 

The  four  parcels  of  land  above  referred  to  were  owned 
by  the  licensee  when  application  for  license  was  made, 
and  the  cost  thereof  is  undoubtedly  included  in  the  $1,600,- 
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000.00  estimated  total  cost  of  all  lands  necessary  for  the 
project. 

Particular  attention  is  invited  to  the  concluding  por¬ 
tion  of  the  quotation  previously  made  from  the  June  18, 
1913,  merger  agreement  which  reads: 

216  “and  it  is  further  agreed  that  each  and  every 
stockholder  of  the  said  companies  shall  accept  said 
shares  of  stock  of  the  consolidated  corporation  as  the 
reasonable  value  of  the  stock  of  said  companies,  parties 
hereto.” 

which  is  conclusive  evidence  that  this  merger  was  nothing 
more  or  less  than  an  exchange  of  certain  stock  certificates 
which  transaction  had  no  more  bearing,  relation  to,  or  ef¬ 
fect  on  the  cost  of  the  assets  owned  by  the  merging  com¬ 
panies  than  a  sale  of  one  or  more  shares  of  any  stock  on 
the  stock  market  would  have  on  the  cost  of  the  assets 
owned  by  such  corporation.  In  fact  there  was  no  sale  of 
the  assets  of  these  corporations.  There  is  no  evidence  of 
any  expenditure  in  support  of  this  charge  of  $3,500,000.00 
excepting  the  actual  cost  to  the  merging  companies  of 
the  four  parcels  of  land  as  shown  by  the  considerations 
in  the  deeds  of  conveyance. 

It  is  proposed  to  eliminate  the  unsupported  item  of 
$3,500,000.00,  and  in  lieu  thereof  to  add  to  the  project 
cost  the  amount  shown  to  have  been  paid  for  the  four 
parcels  of  land  by  the  merging  companies. 


Account 

302,  Land  in  Perpetuity . $24,311.40 

396,  Preliminary  Investigations  .  5,000.00 

398,  Superintendence,  Accounting,  etc .  908.50 

388,  General  Administration . 411,817.17 


$442,037.07 

The  General  Administration  Account  of  Dixie  Construc¬ 
tion  Co.  as  shown  by  the  joint  audit  was  $585,896.01.  The 
licensee  has  eliminated  $143,858.94,  leaving  in  the  project 
accounts  $442,037.07  but  has  transferred  from  this  total  left 
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in  the  project  accounts,  the  amounts  shown  above  in  ac¬ 
counts  302,  396,  and  398. 

This  General  Administration  Account  of  the  Dixie  [Con¬ 
struction  Co.  was  a  suspense  account  which  during  the 
construction  period  of  this  project  amounted  to  $1|210,- 
150.95  and  was  found  to  have  originated  as  follows :  I 

Certain  different  and  varying  percentages  of  many  of 
the  regular  operating  expense  accounts  of  Alabama  Power 
Co.  amounting  to  a  total  of  $530,340.33  were  transferred 
to  the  General  Administration  Account  of  Dixie  Construc¬ 
tion  Co.,  and  the  remainder  of  the  account  amounting  to 
$679,810.62  originated  on  the  books  of  Dixie  Construction 
Co.  A  detailed  analysis  was  made  of  the  charges  trans¬ 
ferred  to  Dixie  Construction  Co.  General  Administration 
Account  by  Alabama  Power  Co.  covering  j  two 
217  months,  which  indicated  that  no  part  of  the  changes 
so  transferred  were  legitimate  charges  to  the  Gen¬ 
eral  Administration  Account  of  Dixie  Construction  i  Co. 
to  which  they  had  been  transferred.  Since  the  same  gen¬ 
eral  plan  was  followed  in  making  these  monthly  transfers 
from  Alabama  Power  Co.,  to  Dixie  Construction  j  Co. 
during  the  entire  construction  period  of  Mitchell  Dam,  it 
is  believed  that  none  of  the  charges  transferred  to!  the 
General  Administration  Account  of  the  Dixie  Construc¬ 
tion  Co.  totaling  $530,340.33  is  a  legitimate  charge  toj  the 
account  to  which  such  charges  were  transferred. 

A  detailed  analvsis  was  also  made  of  all 

"  •  •  •  1 
charges  to  the  General  Administration  Ac¬ 
count  of  Dixie  Construction  Co.  originating 
on  its  own  books,  amounting  to  $679,810.62 
which  showed  but  $364,010.73  to  be  legitimate 
charges  to  the  account.  (For  details  see 
Alabama  Commission’s  Exhibit  No.  10, 

i 

Docket  No.  5359.)  From  the  foregoing  it 
follows  that  the  total  legitimate  charges  to 
all  construction  work  performed  by  Dixie 
Construction  Co.  during  the  construction  pe- 

i 
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riod  of  Mitchell  Dam  was  $364,010.73  instead 
of  the  $1,210,150.95  shown  by  the  accounts. 

The  total  expenditures  for  construction  by 

the  Dixie  Construction  Co.  during  the  period 

in  question  was  $10,280,102.31,  of  which 

amount  $5,861,481.99  was  made  on  account  of 

Mitchell  Dam.  It  is  therefore  proposed  to 

eliminate  the  present  General  Administration 

charges  of  $442,037.07  and  in  lieu  thereof 

insert  an  addition  to  the  project  cost  of _ $5,861,481.99 


$10,280,102.31 

of  $364,010.73,  w’hich  amounts  to  $207,550.69. 

Interest  During  Construction .  $672,342.33 

This  item  is  composed  of  three  subdivisions. 

(a)  Computed  on  funds  prior  to  beginning  of 


construction  period  .  $7,160.44 

(b)  Computed  on  funds  expended  during  con¬ 

struction  period  at  a  calculated  interest  rate  of 
7%  per  cent  based  upon  bond  interest,  discount 
and  expense,  dividends  on  preferred  stock,  and 
expenses  of  selling  preferred  stock .  566,194.79 

(c)  Interest  computed  on  the  unexpended 
balances  of  construction  funds  at  714  per  cent 
calculated  as  for  (b)  prorated  between  Mitchell 

Dam  and  other  construction  work .  98,987.10 


$672,342.33 

218  Subdivision  (a)  is  eliminated  for  the  reason  that 
under  the  Interstate  Commerce  Commission’s  rules, 
required  by  the  Federal  Water  Power  Act  to  be  published 
and  promulgated  by  the  Commission,  interest  may  be 
included  in  the  net  investment  in  any  project  only  “dur¬ 
ing  the  construction  period  before  the  property  becomes 
available  for  service”  and  on  “funds  expended  for  con¬ 
struction  purposes.”  Construction  had  not  started  on 
the  project  until  after  the  dates  on  which  this  interest 
was  computed. 
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Subdivisions  (b)  and  (c)  are  eliminated  for  the  reason 
that  the  interest  charge  has  not  been  computed  in  accord¬ 
ance  with  the  Commission’s  accounting  rules  and  regula¬ 
tions  which  provide  that  this  account  shall  include!  the 
following : 

(1)  The  interest  accruing  on  the  part  of  the  interest- 
bearing  debt  representing  the  cost  of  property  charge¬ 
able  to  fixed-capital  accounts  (less  interest,  if  any,  allbwed 
on  unexpended  balances.) 

(2)  Such  proportion  of  the  discount  and  expense!  on 
long-term  debt  issued  for  construction  purposes  aS  is 
equitably  assignable  to  the  period  between  the  dat^  of 
the  actual  issuance  of  securities  and  the  time  when  j  the 
property  acquired  becomes  available  for  service. 

(3)  Reasonable  charges  for  interest  during  the  con¬ 
struction  period  on  the  licensee’s  own  funds  used  tempo¬ 
rarily  during  such  period  for  construction  purposes.  ! 

Schedule  7  of  the  Initial  Statement  of  Actual  Legiti¬ 
mate  Investment  in  the  Mitchell  Dam  project  shows  ;  the 
securities  issued  by  the  licensee  during  the  period  the 
licensed  project  was  under  construction.  The  proceeds 
of  these  securities,  consisting  of  bonds,  notes  to  banks,  $nd 
preferred  stock,  were  used  in  part  to  finance  the  Mitchell 
Dam  project  and  in  part  to  finance  other  construction  $nd 
for  other  purposes.  The  necessary  data  are  given  for 
computing  with  reasonable  accuracy  the  charges  for  “jln- 
terest  during  construction”  in  accordance  with  the  i ac¬ 
counting  rules  applicable. 

From  the  data  given  the  interest  cost  elements  outlined  in 
(1),  (2),  and  (3),  above,  would  be  as  follows: 

219  (1)  On  $  8,000  par  value  of  bonds - $  866.67 

On  6,073,000  do.  ....  672,10Q.OO 

On  4,700,000  do.  ....  110,000.00 

On  bank  loans .  35,106.32 

Less  interest  on  unexpended  balances 

(Cr.) .  56,304.72 


j 
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(2)  On  $  8,000  par  value  of  bonds _  105.43 

On  6,073,500  do.  ....  57,628.89 

On  4,700,000  do.  ....  11,802.93 

(3)  On  proceeds  of  preferred  stock .  194,826.32 


Total,  all  construction . 1,026,130.84 

The  total  construction  expenditures  when  reduced  to  an 
anual  dollar  basis  was  $12,190,802.69,  of  which  amount  $7,- 
407,381.05  represented  Mitchell  Dam  and  $4,783,421.64  rep¬ 
resented  all  other  construction,  from  which  it  follows  that 
the  correct  interest  cost  (on  the  basis  of  expenditures  shown 
in  the  Initial  Cost  Statement)  is  $623,498.08,  which,  how¬ 
ever,  is  subject  to  adjustment  in  case  of  change  in  the  basic 
figures  used  in  the  apportionment. 

It  is  proposed  to  eliminate  the  interest  as  charged  and 
to  set  up  as  an  addition  to  the  project  cost,  $623,498.08,  sub¬ 
ject  to  adjustment  on  basis  of  the  project  costs  as  finally 
established. 

Account  396,  Preliminary  Investigations: 

(a)  Duplicated  in  Land  Account _ $2,082.29 


(b)  Miscellaneous  Items .  450.95 

(c)  J.  T.  Newcomb  Services .  4,000.00 

(d)  W.  J.  Henderson  Services .  375.00 

(e)  Lafleur,  Macdougal,  Macfarlane 

&  Barclay  Services .  750.00 

-  $7,658.24 


(a)  Alabama  Power  Co.  Journal  voucher  No. 
2554,  April  1925,  transferred  $46,851.01 
from  Lock  14  and  Duncan’s  Riffle  to  this 
project  $12,680.29  of  which  at  the  date  of 
the  joint  examination  had  no  vouchers  evi¬ 
dencing  the  original  expenditures.  This 
amount  was  therefore  questioned  in  the 
Alabama  Commission  hearings  and  a  con¬ 
ference  resulting  from  the  hearings  de- 
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veloped  that  the  entire  amount  of  $12,- 
680.29  had  already  been  included  in  the 
project  land  account  and  it  was  agreed 
that  the  duplication  in  this  account  should 
be  eliminated.  However,  in  the  Initial 
Cost  Statement  but  $10,598.00  has  been 
eliminated,  leaving  this  duplication  of 
$2,082.29  in  the  project  cost.  j 

I 

220  (b)  The  conference  hereinbefore  mentioned  .de¬ 

veloped  that  Dixie  Construction  Co.  Journal 
Voucher  No.  9042  included  improper  charges  amounting 
to  $1,965.41  (made  up  of  bill  for  services  of  J.  T.  New¬ 
comb,  $1,000.00  and  miscellaneous  items,  $965.41)  which 
the  licensee  agreed  to  eliminate  but  in  the  Initial  Cost 
Statement  only  $1,514.46  has  been  eliminated,  leaving 
$450.95  subject  to  elimination.  I 

(c)  Services  of  Mr.  J.  T.  Newcomb  on  two  bills,  one 
amounting  to  $1,500.00  and  the  other  to  $2,500.00.  The 
Alabama  Commission  questioned  all  charges  to  the  project 
on  account  of  the  services  of  Mr.  Newcomb  and  the  j  li¬ 
censee  has  voluntarily  omitted  $8,775.50  of  such  charges. 
The  remaining  $4,000.00  is  eliminated  for  the  reason  that 
no  satisfactory  evidence  has  been  produced  of  the  nature 
and  extent  of  the  services  rendered  by  Mr.  Newcomb  |or 
that  the  amounts  paid  him  were  legitimate  charges  'to 
construction  of  the  Mitchell  Dam  project. 

(d)  Mr.  W.  J.  Henderson  rendered  a  bill  for  services 
amounting  to  $750.00  and  in  the  conference  growing  oj-ut 
of  the  Alabama  Commission  hearings  the  licensee  agreed 
to,  and  did  omit  one-half  of  this  charge  ($375.00).  It  has 
since  developed  that  at  the  time  the  services  were  per¬ 
formed  Mr.  Henderson  was  the  Secretary  and  Treasurer 
of  Alabama  Traction  Light  &  Power  Co.  (Ltd.)  (which 
was  the  holding  company  of  Alabama  Power  Co.)  and  wjas 
also  a  director  in  Alabama  Power  Co.  He  was  there¬ 
fore  in  effect  an  officer  of  the  licensee  corporation  wh£n 
he  performed  this  incidental  service  and  the  accounting 


i 
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rules  and  regulations  state  that  no  part  of  the  pay  of 
such  persons  who  perform  only  incidental  services  in 
connection  -with  construction  work  shall  be  included  in  the 
project  cost. 

(e)  Lafleur,  Macdougal,  MacFarlane  &  Barclay  was  a 
Canadian  law  firm  and  the  original  bill  presented  to  Ala¬ 
bama  Power  Co.  was  for  $2,209.06  of  which  amount 
$1,500.00  w’as  charged  to  the  project  and  $709.06  to  the 
Bond  Expense  account  of  Alabama  PowTer  Co.,  to  which 
account  it  seems  the  entire  amount  should  have  been 
charged.  In  the  conference  hereinbefore  mentioned  it  w^as 
agreed  to  eliminate  one-half  of  the  project  charge 
($1,500.00)  or  $750.00.  It  has  since  developed  that  Mr. 
Lawrence  Macfarlane  (assumed  to  be  a  member  of  the 
firm  submitting  the  bill)  was  at  the  date  of  the  service 
Vice  President  and  Director  in  the  holding  company  (Ala¬ 
bama  Traction  Light  &  Power  Co.,  (Ltd.))  and  also  a  Di¬ 
rector  in  Alabama  Power  Co.  For  the  reasons  set 
221  forth  in  (d),  above,  it  is  proposed  to  eliminate  the 
entire  charge  from  the  project  cost. 

Account  399,  Fees  to  Dixie  Construction  Co _ $183,540.15 

Under  paragraphs  9  to  12  inclusive  hereof,  it  is  plainly 
indicated  that  Dixie  Construction  Co.  was  a  construction 
department  of  Alabama  Power  Co.,  from  which  it  follows 
that  this  fee  paid  to  it  is  not  a  cost  to  Alabama  Power 
Co.  but  is  a  profit  and  should  be  entirely  eliminated. 

Account  400,  Taxes . $910.54 

This  amount  of  the  tax  charge  accrued  prior  to  the 
beginning  of  actual  construction  and  is  eliminated  for  the 
reason  that  under  the  provisions  of  section  14  of  the 
Federal  Water  Power  Act  there  may  not  be  included  in 
the  net  investment  in  any  project  any  amount  for  lands 
in  excess  of  the  actual  reasonable  cost  thereof  at  the  time 
of  acquisition  by  the  licensee,  and  for  the  further  reason 
that  under  the  Commission’s  accounting  regulations  taxes 
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chargeable  to  fixed  capital  are  limited  to  assessment?  ap¬ 
plicable  to  the  construction  period. 

Account  410,  General  Construction  Equipment: 


(a)  Truck  Transfer  . . . $1,000.00 

(b)  Steam  Locomotive  Transfer  .  5,187.50 

(c)  Electric  Locomotives  Transferred  (2)  .  4,760.00 

-  10^947.50 


(a)  Dixie  Construction  Co.  Voucher  No.  428,  May,  1923, 

transferred  a  truck  from  the  job  to  the  Tallassee  Dapi  of 
the  licensee  and  the  correspondence  attached  showed  an 
original  credit  to  the  project  and  a  charge  to  the  Dixie 
Construction  Co.  of  $2,500.00  but  that  the  credit  to  Mit¬ 
chell  Dam  and  price  to  the  Dixie  Construction  Co.  were 
later  reduced  to  $1,500.00.  The  original  transfer  price 
of  $2,500.00  appears  to  have  been  set  by  Mr.  L.  V.  Branch, 
General  Superintendent  on  the  job  and  approved  by  Mr. 
Cleveland  and  that  the  reduced  price  was  fixed  by  an  offi¬ 
cer  of  the  Dixie  Construction  Co.  which  received  the  bene¬ 
fit  of  the  reduction.  Under  these  circumstances  the! job 
should  be  credited  with  the  reduction  of  $1,000.00  unless 
it  can  conclusively  be  shown  that  the  original  credit  jwas 
too  high.  i 

(b)  A  steam  locomotive  was  charged  to  the  job  by  Dixie 
Construction  Co.  Voucher  No.  9,271  of  August,  1921^  at 

$9,800.00.  Freight  paid  to  the  job  was  $435.77 
222  making  the  total  cost  $10,235.77.  It  was  used;  on 

the  job  18  months  and  then  transferred  to  High 
Level,  Alabama,  freight  prepaid,  and  a  new  set  of  grate 
bars  installed,  both  charged  to  the  Mitchell  Dam  project. 
The  project  was  given  credit  for  but  $3,512.91  for  this 
locomotive.  It  was  a  standard  gauge  locomotive  and  the 
Associated  General  Contractors  of  America  give  an  esti¬ 
mated  life  on  this  class  of  equipment  of  10  years  while  the 
depreciation  schedules  of  the  U.  S.  Treasury  Department 
give  it  an  expected  life  of  11  years.  Taking  the  shorter 
of  the  two  estimates — 10  years — it  appears  that  the  job 
should  be  credited  with  the  remaining  service  value ;  of 
17/20  of  the  cost  of  this  locomotive,  amounting  to  $8,700.- 
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41.  Since  the  credit  given  was  but  $3,512.91  there  is  an 
additional  credit  due  the  project  of  $5,187.50. 

(c)  Six  electric  locomotives  were  purchased  for  the  job 
on  Dixie  Construction  Co.  Voucher  No.  312  of  November 
1921,  at  a  cost  of  $5,580.00  each,  f.o.b.  Philadelphia,  Pa. 
Two  of  these  locomotives  were  transferred  to  Alabama 
Power  Co.  in  April,  1923,  by  Dixie  Construction  Co. 
Voucher  No.  355  of  April,  1923  (having  been  used  on  the 
job  less  than  17  months),  at  a  credit  of  $1,000.00  each 
'which  wras  later  increased  to  $1,925.00  each.  During  this 
time  similar  locomotives  were  rented  for  the  job  at  $75.00 
per  month  (See  Dixie  Construction  Co.  Vouchers  190  of 
June,  1922,  and  382  of  Aug.,  1922.)  The  other  four  loco¬ 
motives  'were  used  on  the  job  34  months  each  (twice  as 
long  as  the  first  two).  Three  of  the  four  were  sold  to 
outside  concerns  and  one  to  the  Winona  Coal  Co.  (an 
affiliate)  at  $3,000.00  each  which  resulted  in  approximately 
$75.00  per  month  being  charged  to  the  project  for  their 
use.  It  is  therefore  apparent  that  the  job  should  have 
been  credited  with  the  original  cost  of  the  first  two  loco¬ 
motives  ($11,160.00)  less  17  months  rental  at  $150.00  per 
month  ($2,550.00)  amounting  to  $8,610.00,  whereas,  the 
credit  allowed  was  but  $3,850.00  leaving  an  equitable 
credit  of  $4,760.00  due  the  project  cost. 

Electric  Energy  Used  During  Construction _ $72,788.92 

The  cost  of  a  temporary  transmission  line  and  distribu¬ 
tion  system  for  construction  purposes  was  charged 
223  to  the  project.  There  was  a  total  of  6,131,547  K.  W. 

Hours  of  electrical  energy  transmitted  over  this 
temporary  power  line  and  used  for  construction  purposes. 
This  energy  was  supplied  from  the  general  system  of 
Alabama  Power  Co.  and  was  charged  to  the  job  at  an 
average  rate  of  1.187c  per  K.W.H.  making  the  total  charge 
of  $72,788.92. 

During  the  construction  period  the  project  produced 
and  delivered  to  the  general  system  of  Alabama  Power 
Co.  75,672,600  K.W.H.  which  it  sold  to  the  public.  It  is 
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obvious  that  a  K.W.H.  used  on  the  job  is  the  exact  equiva¬ 
lent  of  one  generated  on  the  job  and  it  is  proposed  to 
deduct  the  6,131,547  K.W.H.  used  from  the  75,672j,600 
K.W.H.  generated  and  eliminate  this  charge  of  $72,78$.92 
for  current  used  during  the  construction  period  theijeby 
leaving  69,541,053  to  be  credited  to  the  project  on  account 
of  generation  during  the  construction  period. 

Electric  Energy  Generated  during  Construction .  $61,714.32 

This  amount  is  arrived  at  by  giving  the  project  credit 
for  69,541,053  K.W.H.  at  4  mills  per  K.W.H.  amounting 
to  $278,164.21,  less  credit  given  in  Initial  Cost  Statement 
of  $216,449.89  leaving  a  net  credit  due  the  project!  of 
$61,714.32. 

The  rate  of  4  mills  per  K.W.H.  is  used  for  the  reason 
that  from  December  1  to  25,  1925,  inclusive,  Alabama 
Power  Co.  sold  3,898,220  K.W.H.  to  Columbus  Electrik  & 
Power  Co.  at  8  mills  per  K.W.H.  at  which  time  |the 
Columbus  Electric  &  Power  Co.  had  a  contract  for  the  sale 
of  dump  power  to  Georgia  Railway  &  Power  Co.  at  4  mills 
per  K.W.H.;  and  also  Commission’s  engineering  file  |  on 
project  No.  403  contains  a  compilation  showing  the  aver¬ 
age  cost  of  production  by  hydro  plants  of  Alabama  Power 
Co.  during  1926  as  3-32/100  mills  per  K.W.H.  in  which 
computation  an  interest  cost  of  6.3%  was  used.  Itj  is 
believed  that  the  selling  price  would  raise  the  interest 
factor  of  this  computation  above  8%  which  if  substituted 
in  the  production  cost  computation  for  the  6.3%  u^ed, 
gives  approximately  4  mills  per  K.W.H.  as  the  average 
production  cost  of  hydro  energy  including  a  return  jon 
investment.  It  should  also  be  considered  that  during  the 
period  of  this  generation  the  project  accounts  were  being 

charged  with  interest  at  more  than  7%  and  tljiev 

224  should  be  credited  with  at  least  the  cost  of  such 

| 

generation.  Under  these  circumstances  4  mills  per 
K.W.H.  is  believed  to  be  a  reasonable  rate  at  which  this 
energy  should  be  credited  to  the  construction  cost. 


i 

i 
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Proposed  Additions 

Account  Organization  Expenses . $152,814.31 

The  Initial  Cost  Statement  showed  an  expense  of  $251,- 
496.33  on  account  of  selling  46,180  shares  of  no  par  pre¬ 
ferred  stock  and  the  accounting  rules  and  regulations  pro¬ 
vide  that  such  expenses  are  chargeable  to  Organization 
Expense.  The  average  annual  debt  outstanding  for  con¬ 
struction  purposes  (assuming  a  par  value  of  $100.00  for 
each  share  of  preferred  stock)  was  $12,190,802.69,  $7,407,- 
381.05  of  which  was  applicable  to  Mitchell  Dam  and  equals 
$152,814.31.  This  proposed  addition  is  subject  to  veri¬ 
fication  and  approval  of  the  items  going  to  make  up  the 
total  expense  of  $251,496.33. 

Account  302,  Land  in  Perpetuity .  5,833.00 

Parcels  of  reservoir  lands  numbered  3,  6,  81,  and  214 
have  not  been  charged  to  the  project  and  the  deeds  on 
which  these  titles  were  acquired  show  considerations  total¬ 
ing  this  amount  which  it  is  proposed  to  substitute  for  the 
proposed  elimination  of  $3,500,000.00  set  up  as  “Fixed 
Capital  not  Classified  by  Prescribed  Accounts.” 

Account  388,  General  Administration .  207,550.69 

In  the  proposed  eliminations  all  General  Administra¬ 
tion  included  in  the  project  cost  was  proposed  for  elimi¬ 
nation  ($442,037.07)  and  it  is  proposed  to  substitute  what 
appears  to  be  the  equitable  charge  for  this  item  arrived 
at  as  described  under  the  proposed  elimination  of  this 
account. 

Account  394,  Interest  During  Construction -  623,498.08 

In  the  proposed  eliminations  all  Interest  charged  to  the 
project  was  proposed  for  elimination  and  it  is  proposed 
to  substitute  what  appears  to  be  the  correct  interest 
225  charge  (subject  to  such  adjustments  as  are  hereafter 
made  in  the  project  cost)  arrived  at  as  described 
under  the  proposed  elimination  of  interest. 


A  summary  of  the  proposed  eliminations  and  additions 
to  the  Initial  Cost  Statement  follows: 

Summary  of  Proposed  Eliminations  and  Additions 

Proposed  Eliminations : 


Fixed  Capital  not  classified  by  prescribed  ac¬ 
counts  . $3,500,000.00 

Account  388,  General  Administration .  442,0317.07 

Account  394,  Interest .  672,342.33 

Account  396,  Preliminary  Investigations  ....  7,658.24 

Account  399,  Fee  to  Dixie  Construction  Co.  . .  183,54p.l5 

Account  400,  Taxes .  91p.54 

Account  410,  Construction  Equipment .  10,947.50 

Electrical  Energy  used  during  construction  .  72,78^.92 

Electrical  Energy  generated  during  construc¬ 
tion  .  61,7ljL32 

| 


Total  Proposed  Eliminations . $4,951,93^.07 


226  Proposed  Additions : 

Account  Organization  Expense . $  152,814.31 

Account  302,  Land  in  Perpetuity .  5,88^.00 

Account  388,  General  Administration . .  207,550.69 

Account  394,  Interest  (Subject  to  ad¬ 
justment)  .  623,498.08 

- i - 

Total  Proposed  Additions  . $  989,746.08 


Net  Proposed  Eliminations  (Subject  to  inter¬ 
est  adjustment)  . $3,962,19^.99 


Total  investment  in  project  as  claimed  by 

licensee . $10,646,056.7 6 

Net  eliminations  as  above .  3,962,192.99 
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Amount  recommended  for  approval  by  the 
Commission  as  representing  the  actual  le¬ 
gitimate  investment  in  the  project  as  of  De¬ 
cember  31,  1925,  subject  to  adjustments  as 
above  set  forth . $6,68 3,863.77 

(Signed)  WILLIAM  V.  KING, 

Chief  Accountant. 

(Signed)  HAROLD  TOMLIN, 

Examiner  of  Accounts. 

227  EXHIBIT  “A” 

CORPORATE  RELATIONS 

SHOWING  INTERLOCKING  OFFICERS  AND  DIRECTORS 


Name 


W.  P.  Lay 
O.  R.  Hood 
Earl  Lay 


Alabama  Power  Alabama  Traction,  Light  Dixie 

Company  &  Power  Co.,  Ltd.  Construction  Co. 

1906 

President 
Vice  President 
Sec.  &  Treas. 


James  Mitchell 
Thomas  W.  Martin 
Frederick  S.  Ruth 
Lawrence  Macfarlane 
James  G.  Cartwright 
W.  J.  Henderson 
Frank  S.  Washburn 
O.  G.  Thurlow 


Stockholder 
<  < 

<< 


Designing  Eng. 
(P-186  Testimony) 


1912 

President  &  Director 
Director 

Vice-Pres.  &  Director 
Secretary 

Asst.  Sec.  &  Director 
Director 


1913 


(From  Moody’s  Manual  of  Railroads  and  Corporation  Securities  1914) 


Frank  S.  Washburn 
James  Mitchell 
J.  W.  Worthington 
F.  H.  Chamberlain 
Thomas  W.  Martin 
Wiley  Alford 
W.  E.  Mitchell 
0.  G.  Thurlow 
Theodore  Swan 
W.  R.  Hall 
L.  W.  Jackson 
F.  M.  Edgar 
Frederick  S.  Ruth 
W.  P.  Lay 


President  &  Director  Director 

Vice  Pres.  &  Director  President  &  Director 

Vice  Pres.  &  Director 

General  Manager 

Gen.  Counsel  &  Director 

Sec.  &  Treas. 

Operating  Manager 
Designing  Engineer 
Sales  Manager 
Mgr.  Talledega  Oper. 

Aud.  *  *  “ 

Director 

Director  Director 

Director 


CORPORATE  RELATIONS 

SHOVING  INTERLOCKING  OFFICERS  AND  DIRECTORS 
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*  Exhibit  B  to  preliminary  accounting  report  is  here  omitted,  a  duplicate 
being  found  ante  pp.  LLLz.ll* 

233  Exhibit  “C”  \ 


Alabama  Power  Company  M.i  D.  1 

Contract  Order  Order  No.  E.D.  ;  2268 

July  15,  1921 

Dixie  Construction  Company, 

Birmingham,  Ala. 

You  are  hereby  authorized  to  perform  the  work  described 
below,  in  accordance  with  and  upon  the  terms  and  condi¬ 
tions  of  that  certain  contract  between  this  company  j  and 
your  company,  dated  January  30, 1919,  at  an  estimated  cost 
of  $9,429,440. 

Description  of  work: 

All  labor,  materials  and  other  expenditures  in  the  |con- 
struction  of  Mitchell  Dam,  including  reservoir,  transmis¬ 
sion  line,  etc. 

Time  to  complete :  Two  years  Authorized  Aug.  16,  1921 

Schedule  of  expenditures :  See  Budget 

Month  Cash  Material  Material  Total; 

Outlay  from  Stores  from  Plant 

•  •  #  *  *  *  *  *  *  * 

i 

Billing  to  Alabama  Power  Co.  I 

Date  Expenditure  Pee  Total 

•  •  •  *  •  •  *  #  *  i  * 

ALABAMA  POWER  COMPANY 
By  W.  W.  WALMSLEY 

Vice  Pres.  &  Genl.  Mhgr. 
HW  8/26/21 1 

Alabama  Power  Company 
Birmingham,  Ala. 

We  accept  the  above  order  upon  the  terms  and  under  the 
conditions  specified. 

DIXIE  CONSTRUCTION  COMPANY, 
By  J.  M.  BARRY 

Amounts  should  be  entered  in  dollars  only;  do  not  Juse 
cents. 

(55940) 

•  •  •  •  •  •  •  •  *  i 

i 

i 

i 

j 
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236  Endorsed:  Federal  Power  Commission  Received 
Sep  -  6  1930  To  Accounting 

In  Re:  Project  No.  82 — Alabama 
Alabama  Power  Company 
Birmingham,  Alabama. 

To  The  Federal  Power  Commission, 

Washington,  D.  C. 

Alabama  Power  Company  of  Birmingham,  Alabama,  de¬ 
sires  to  protest  and  does  protest  the  findings  and  conclu¬ 
sions  set  out  in  the  report  of  May  31,  1930,  entitled  “Pre¬ 
liminary  Accounting  Report  on  Actual  Legitimate  Invest¬ 
ment  in  Original  Mitchell  Dam  Project  No.  82,  Alabama, 
Alabama  Power  Company,  Licensee,  as  of  December  31, 
1925”,  and  pursuant  to  such  protest  shows  unto  the  Com¬ 
mission  as  follows: 

1.  Alabama  Power  Company,  Birmingham,  Alabama,  is 
the  owner  of  the  Mitchell  Dam  Project  No.  82,  Alabama, 
located  on  the  Coosa  River,  in  the  State  of  Alabama. 

2.  On,  to-wit,  March  31,  1930,  Alabama  Power  Company 
filed  with  the  Federal  Power  Commission,  under  the  provi¬ 
sions  of  Section  4,  subsection  (a),  of  the  Federal  Water 
Power  Act  and  Accounting  Bulletin  No.  4  of  said  Commis¬ 
sion,  a  statement  entitled  “Initial  Statement  of  Alabama 
Power  Company  to  the  Federal  Power  Commission  Show¬ 
ing  Actual  Legitimate  Investment  in  Project  No.  82  Lo¬ 
cated  in  the  State  of  Alabama,  Comprising  a  General  Anal¬ 
ysis  of  Cost  of  Original  Project  as  of  December  31,  1925”. 

3.  Mr.  William  V.  King,  Chief  Accountant,  and  Mr.  Har¬ 
old  Tomlin,  Examiner  of  Accounts,  on,  to-wit,  May  31, 1930, 
made  a  preliminary  accounting  report  on  the  cost  of  said 
project,  in  which  report  they  proposed  that  certain  elimina¬ 
tions  from  and  additions  to  the  amount  claimed  by  the  li¬ 
censee  be  made ;  such  eliminations  and  additions  being  sum¬ 
marized  on  pages  24  and  25  of  said  report  as  follows: 
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237  Summary  of  Proposed  Eliminations  and 


Additions 

Proposed  Eliminations: 

Fixed  Capital  not  classified  by  prescribed 

accounts . 

Account  388,  General  Administration . 

Account  394,  Interest . 

Account  396,  Preliminary  Investigations.... 
Account  399,  Fee  to  Dixie  Construction  Co. . . 

Account  400,  Taxes . 

Account  410,  Construction  Equipment . 

Electrical  Energy  used  during  construction . . 
Electrical  Energy  generated  during  construe- 


i 

i 


$3,500,000.00 

442,037.07 

672,342.33 

7,858.24 

183,040.15 

010.54 

10,947.50 

72,788.92 


tion 


61,714.32 


Total  Proposed  Eliminations . $4,951,909.07 

Proposed  Additions : 

Account  Organization  Expense . $  152,814.31 

Account  302,  Land  in  perpetuity .  5,883.00 

Account  388,  General  Administration .  207,550.69 

Account  394,  Interest  (subject  to  adjustment)  623,498.08 

$989,746.08 

—  | 

Net  Proposed  Eliminations  (Subject  to  Inter¬ 
est  Adjustment) . $3,962,192.99 

■  —  i 

238  4.  The  Commission,  its  officers  or  employees,  have 

no  authority  or  power  under  the  Federal  Water 
Power  Act: 

(a)  to  modify  or  alter  the  statement  heretofore  filed  by 
the  Protestant  with  the  Federal  Power  Commission;  j 

(b)  to  take  any  action  on  the  preliminary  accounting  re¬ 
port  of  the  chief  accountant  as  to  the  cost  of  the  project  in 

i 

i 

l 


I 
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question  which,  in  any  way,  will  be  binding  on  the  Protes¬ 
tant  as  the  licensee  of  said  project ; 

(c)  to  take  any  action  in  a  proposed  proceeding  which 
will  be  prejudicial  to  the  rights  of  the  Protestant  as  the 
licensee  or  in  any  way  change  the  statement  of  the  costs  of 
the  project  as  shown  in  the  statement  heretofore  filed  with 
the  Commission  by  the  licensee ; 

(d)  to  make  an  adjudication  and/or  determination  of  the 
actual  legitimate  costs  of  said  project  or  make  any  finding 
or  issue  any  order  based  thereon,  which  will  be  controlling 
or  binding  upon  the  Protestant  as  licensee  in  any  way  or 
manner  except  as  provided  in  the  Federal  Water  Power 
Act. 

5.  Said  Alabama  Power  Company  desires  to  protest  and 
does  protest  the  elimination  of  each  and  every  one  of  said 
items  as  set  out  in  said  report  of  William  V.  King,  Chief 
Accountant,  and  Harold  Tomlin,  Examiner  of  Accounts. 

6.  Said  Protestant  says  that  each  of  said  items  proposed 
to  be  eliminated  is  a  proper  and  legitimate  item  of  cost  and 
is  a  part  of  the  net  investment  of  the  licensee  and  Protestant 
in  said  Mitchell  Dam  Project  No.  82,  and  each  and  every  one 
of  said  items  is  a  part  of  the  actual  legitimate  original  cost 
of  said  project  as  defined  and  contemplated  under  the  Fed¬ 
eral  Water  Power  Act. 

7.  Protestant  has  heretofore  granted  and  hereby  offers 
again  to  grant  to  the  Commission  or  to  its  duly  authorized 
agent  or  agents  free  access  to  such  project,  and  to  all  maps, 
profiles,  contracts,  reports  of  engineers,  accounts,  books, 
records,  and  all  other  papers  and  documents  relating  to  the 

actual  legitimate  cost  of  construction  of  said  project. 
239  Wherefore,  the  premises  considered,  Protestant, 
Alabama  Power  Company,  prays  that  it  may  have  a 
hearing  upon  the  matters  and  things  herein  complained  of ; 
that  such  hearing  is  necessary  and  desirable;  that  when 
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the  date  of  such  hearing  shall  have  been  fixed  that  Protes¬ 
tant,  Alabama  Power  Company,  be  given  due  notice  thereof. 

Respectfully  submitted, 

C.  A.  BINGHAM  j 

20  Pine  St.,  New  York,  N|  Y. 

MARTIN,  THOMPSON  &  MeWHORTER 
600  N.  18th  St.,  Birmingham,  Ala. 

C.  A.  BEASLEY  j 

304  National  Savings  &  Trust  Bldg., 
Washington,  D.  C. 

i 

Respondents  Order  Fixing  Date  for  Hearing,  j 

I 

248  Re  No.  82,  Original  Mitchell  Dam  Project;  i 

I 

Alabama  Power  Company,  Birmingham,  Ala. ! 

| 

To  Alabama  Power  Company,  Licensee:  j 

Whereas  a  preliminary  accounting  report  and  the  Licen¬ 
see’s  protest  thereto  have  been  duly  filed  in  the  above- 
entitled  matter,  and  hearings  upon  the  same  as  previously 
set  were  continued  generally  pending  consideration  of  the 
advisability  of  combining  such  hearings  with  the  prospec¬ 
tive  hearings  in  connection  with  the  Jordan  Dam  Project, 
No.  618. 

And,  Whereas  it  appears  that  the  above-entitled  master  is 
now  ready  for  hearing  and  that  to  combine  said  hearings 
would  subject  the  hearing  in  determination  of  said  matter  to 
undue  delay  without  corresponding  advantage; 

Now,  Therefore,  pursuant  to  the  rules  of  practice  pf  the 
Commission,  notice  is  hereby  given  that  said  matter  is  set 
for  hearing  before  the  Federal  Power  Commission,  ori  such 
member  or  members  or  representative  thereof,  as  may  be 
designated,  in  the  Interior  Building,  Washington,  D.  C., 
November  30,  1931,  at  10:00  a.  m.,  for  the  purpose  of  re¬ 
ceiving  such  testimony  and  exhibits  relevant  and  material 


i 
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to  the  issues  presented,  as  said  Licensee  and  the  Commis¬ 
sion  may  see  fit  to  offer. 

Dated  at  Washington,  D.  C.,  October  14,  1931. 

By  the  Federal  Power  Commission: 


GEORGE  OTIS  SMITH 
Chairman . 

EFS/ccm 

Public  Service  Commission, 
Southern  Railway  Building, 
Birmingham,  Alabama. 

CC :  Mr.  C.  A.  Beasley, 

Washington,  D.  C. 

Public  Service  Commission, 

Montgomery,  Alabama. 


i 
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IV. 

! 

EXCERPTS  FROM  TRANSCRIPT  OF  HEARING!  BE¬ 
FORE  RESPONDENT  ON  DECEMBER  2,  3,  4,  AND 
5, 1931. 

Stipulation  Made  in  Open  Hearing  Re  Alabama  Public  Ser¬ 
vice  Commission  Proceeding,  Docket  No.  5359.  j 

•  •  #  •  *  m  m  m  •  * 

267  Mr.  Turner.  Yes,  it  is  agreed,  Mr.  Teegarden^  that 
that  record  may  go  in  there ;  that  is,  the  entire  record. 

Mr.  Teegarden.  He  just  wants  to  put  in  the  entire  record 
for  such  references  as  counsel  may  make  to  it? 

In  that  case,  I  think,  may  it  please  the  Commission*  that 
the  best  procedure  would  be  to  stipulate  the  $tvail- 

268  ability  of  the  record  of  the  hearings  before  the!  Ala¬ 
bama  Public  Service  Commission,  which  were  upon 

the  cost  of  this  same  project;  I  should  say  not  to  have  the 
whole  thing  go  in  as  evidence  right  away,  but  to  go  in  for 
citation  by  counsel,  for  reference  to  such  portions  as! they 
deem  important  to  their  case.  That  is  to  save  the  expense 
of  copying  the  whole  thing  in  the  record  eventually. 

Mr.  Turner.  That  is  agreeable  to  us.  I  might  identify 
this  transcript  of  testimony  before  the  Alabama  Public 
Service  Commission,  as  testimony  on  the  cost  of  the  Mitchell 
Dam,  Docket  No.  5359  of  the  Alabama  Public  Service  pom- 
mission. 

•  #  •  •  •  #  •  *  •  {  • 


Stipulation  Made  in  Open  Hearing  Re  Dixie  Construction 

Co. 

! 

427  Stipulation 

I 

Mr.  Teegarden.  Now,  on  the  questions  pertinent  tq  this 
item  concern  the  corporate  organization  of  the  Dixie  Con¬ 
struction  Company  and  the  Alabama  Power  Companyj  and 
their  relation  to  each  other,  it  is  our  belief  that  they  can 
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be  covered  by  stipulation ;  and  I  have  just  suggested  to  Mr. 
Turner  that  I  state  orally  the  facts  relating  thereto  as  we 
understand  them,  and  if  it  is  possible  for  him  to  agree  to 
them,  that  will  constitute  a  stipulation  in  open  session  of 
the  Commission. 

The  stipulation,  as  we  wish  it,  is  to  the  effect  that 

428  the  Dixie  Construction  Company,  from  its  organiza¬ 
tion  up  to  January  1,  1922,  was  a  subsidiary  of  the 

Alabama  Power  Company. 

Commissioner  Draper.  Would  you  say  a  wholly-owned 
subsidiary? 

Mr.  Teegarden.  I  was  going  to  say,  its  capital  stock 
wholly  owned  by  the  Alabama  Pow’er  Company,  and  the 
Alabama  Power  Company  exercised  over  it  all  the  rights 
of  control  that  such  stock  ownership  entitled  it  to  exercise. 

That  after  January  1,  1922,  the  Dixie  Construction  Com¬ 
pany  was  passed  over  to  the  Winona  Coal  Company,  or 
was  sold  to  the  Winona  Coal  Company,  and  since  that  time 
has  been  the  subsidiary  of  the  Winona  Coal  Company,  its 
capital  stock  being  wholly  owned  by  that  company;  and 
that  company  exercised  all  rights  of  control  to  which  such 
ownership  entitled  it. 

That  is  subject  to  this  correction:  That  it  continued  in 
that  status  as  a  subsidiary  of  the  Winona  Coal  Company 
from  January  1,  1922,  during  the  remainder  of  the  period 
of  the  construction  of  Mitchell  Dam.  Beyond  that  we  do 
not  at  present  stipulate.  That  during  that  period  just  re¬ 
ferred  to,  the  Winona  Coal  Company  was  the  wholly-owned 
subsidiary  of  the  Alabama  Traction,  Light  &  Power  Com¬ 
pany,  Limited,  a  corporation  organized  and  existing  under 
the  laws  of  Canada ;  and  the  Winona  Coal  Company 

429  stock  was  wholly  owned  by  the  Traction  Company, 
and  all  rights  of  control  and  supervision  over  it  ac¬ 
cordingly  exercised. 

That  during  that  same  period  the  Alabama  Power  Com¬ 
pany  was  the  subsidiary  of  the  Alabama  Traction,  Light  & 
Power  Company,  wrhich  owned  all  of  the  common  stock  of 
the  Alabama  Power  Company,  and  exercised  all  of  the 
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rights  of  supervision  or  control  to  which  such  ownership 
entitled  to  it. 

In  addition  to  this  common  stock,  there  was  outstanding 
preferred  stock  with  voting  rights  in  the  Alabama  Power 
Company,  none  of  which  was  owned  by  the  Traction  Com¬ 
pany  ;  but  the  stock  of  the  Alabama  Power  Company  oVned 
by  the  Traction  Company  was  sufficient  to  give  it  a  majority 
of  the  voting  power  in  the  Alabama  Power  Companyj  and 
the  direction  and  control  of  its  affairs.  The  preferred  Stock 
of  the  Alabama  Power  Company  was  owned  by  the  public 
generally. 

Now,  Mr.  Turner,  may  we  stipulate  to  that  effect,  reserv¬ 
ing  the  privilege  of  the  insertion  of  a  tabulation  shoeing 
the  directors  and  officers  of  the  corporations  concerned  dur¬ 
ing  the  period  of  the  Mitchell  Dam  construction  ? 

Mr.  Turner.  Yes.  j 

Commissioner  Garsaud.  Are  you  through  with  jyour 
statement,  Mr.  Solicitor? 

Mr.  Teegarden.  Yes. 

Commissioner  Garsaud.  May  I  ask  this  question,  which 
I  do  not  think  you  stated?  During  the  period  in 
430  which  the  Dixie  Construction  Company  was  wholly 
owned  and  controlled  by  the  power  company — up  to 
what  date  was  that? 

Mr.  Martin.  January  1,  1922. 

Commissioner  Garsaud.  Up  to  January  1,  1922. 

During  that  period  was  the  Dixie  Construction  Company 
merely  a  company,  or  was  it  a  corporation  organized  uhder 
the  laws  of  some  State? 

Mr.  Turner.  It  was  organized  under  the  laws  ofi  the 
State  of  Delaware  in  1917. 

Commissioner  Garsaud.  And  it  continued  inclusive  of 
that  date  of  January  1, 1922,  did  it? 

Mr.  Turner.  Yes;  it  had  a  corporate  existence  un|til  a 
year  or  so  ago,  when  it  was  dissolved. 

Mr.  Teegarden.  Would  you  like  that  included  inj  the 
stipulation? 

Mr.  Turner.  That  might  be  included. 
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Mr.  Teegarden.  May  the  stipulation  then  further  include 
that  the  Dixie  Construction  Company  was  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  Dela¬ 
ware,  from  the  time  of  its  incorporation  in  1917  until  the 
time  of  its  dissolution  about  a  year  ago? 

Mr.  Turner.  Yes. 

Mr.  Teegarden.  Counsel  for  the  licensee  does  so  stip¬ 
ulate.  Is  that  correct? 

Mr.  Turner.  That  is  correct. 

431  Mr.  Teegarden.  I  should  like  to  add  to  the  reser¬ 
vation  in  this  stipulation  that  there  may  be  included 
a  tabulated  statement  of  the  amount  of  stock  in  the  Ala¬ 
bama  Power  Company  held  by  the  Traction  Company,  and 
of  the  amount  of  preferred  stock  outstanding  and  held 
otherwise  during  the  period  in  question. 

Mr.  Turner.  Yes;  we  will  furnish  that. 

Mr.  Teegarden.  In  connection  with  this  stipulation,  ref¬ 
erence  is  made  to  the  testimony  of  Mr.  0.  G.  Thurlow,  chief 
engineer  of  the  Alabama  Power  Company. 

Mr.  Turner.  Chief  engineer  of  the  Alabama  Power  Com¬ 
pany  and  vice-president  of  the  Dixie  Construction  Com¬ 
pany. 

Mr.  Teegarden.  And  vice-president  of  the  Dixie  Con¬ 
struction  Company,  with  reference  to  corporate  organiza¬ 
tion  and  relations  of  the  companies  referred  to  in  the  stip¬ 
ulation. 

Mr.  Turner.  And  for  all  purposes,  because  you  want  the 
contract  in  there,  too;  he  discussed  the  contract. 

Mr.  Teegarden.  And  for  all  purposes  relating  to  the  con¬ 
tract  of  the  Dixie  Construction  Company  for  construction 
of  the  Mitchell  Dam  project,  as  contained  in  Alabama  Pub¬ 
lic  Service  Commission  Docket  No.  5359.  You  so  stipulate, 
Mr.  Turner? 

Mr.  Turner.  Yes. 
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Testimony  of  0.  G-.  Thurlow  before  Alabama  Public  Service 
Commisson  referred  to  in  stipulation. 

791  President  White:  All  right,  please  stand  ancj  be 
sworn,  Mr.  Thurlow. 

i 

(Mr.  0.  G.  Thurlow  was  thereupon  sworn  as  a  withess 
for  the  respondent,  Alabama  Power  Company.) 

i 

792  Mr.  Turner :  Mr.  Thurlow,  are  you  a  graduate  en¬ 
gineer  f 

Mr.  Thurlow:  Yes,  sir,  graduate  of  the  Massachusetts 
Institute  of  Technology. 

Mr.  Turner:  When? 

Mr.  Thurlow:  In  1904. 

Mr.  Turner:  Have  you  practiced  your  profession  since 
that  time? 

Mr.  Thurlow :  Yes,  sir,  without  any  intervals. 

Mr.  Turner:  Will  you  state  to  the  Commission  what 
your  employment  has  been  from  the  time  of  your  gradua¬ 
tion  up  to  the  present? 

Mr.  Turner:  I  think  the  first  job — 

Mr.  Turner:  Your  experience? 

Mr.  Thurlow :  The  first  engineering  job  that  I  held  Was 
with  the  contractor  who  was  engaged  in  building  the  East 
First  Street  Tunnell  in  Washington.  That  is  the  tunnel 
you  go  through  when  you  are  going  into  the  station  in  the 
City  of  Washington.  Then  I  later  worked  on  the  construc¬ 
tion  of  the  filtration  plant  in  Pittsburgh  for  two  years. 
That  was  a  job  of  considerable  magnitude.  As  I  recalll  it, 
it  ran  around  nine  or  ten  million  dollars  cost,  and  I  wbnt 
from  there  to  the  New  York  Board  of  Water  Supply  s[nd 
was  engaged  in  the  engineering  department  of  that  board 
on  engineering  and  some  supervision  in  the  field. 

793  The  total  expenditures  of  the  Catskill  Water  Supply, 
which  was  handled  under  the  direction  of  the  Boapd, 

amounted  to  approximately  one  hundred  and  seventy  ifiil- 
lion  dollars.  I  came  from  there  to  the  Tennessee  Coal,  Iron 
&  Railroad  Company,  as  Designing  Engineer  on  the  Central 
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Water  Works  at  Edge  water.  I  was  in  Birmingham  about 
nearly  two  years.  That  was  in  1909  and  1910,  and  I  went 
from  there  to  the  Irrigation  Department  of  the  Insular  Gov¬ 
ernment  in  Porto  Rico,  as  Designing  Engineer  in  charge  of 
some  Dams,  and  I  had  power — the  work  wras  financed  by 
Planters  and  the  accounts  guaranteed  by  the  Government. 
As  I  recall,  the  expenditures  there  w’ere  about  seven  mil¬ 
lion  dollars. 

Mr.  Turner:  What  year  was  that? 

Mr.  Thurlow’:  That  w’as  in  1911  and  on  into  1912.  I 
came  to  Montgomery  with  the  Alabama  Power  Company, 
as  Designing  Engineer,  in  May  of  1912. 

Mr.  Turner:  At  wThose  invitation? 

Mr.  Thurlow :  On  the  invitation  of  Mr.  Yates  who  at  that 
time  was  Chief  Engineer  for  the  Powrer  Company.  I  have 
been  associated  with  the  Power  Company  and  associated 
companies  of  the  Power  Company  since  that  time. 

Mr.  McDonnell :  What  year  was  that? 

Mr.  Thurlow:  In  May,  1912. 

Mr.  Turner:  In  1921 — Do  you  hold  degrees  either 
honorary  or  from  other  universities  other  than  Boston 
Tech? 

794  Mr.  Thurlow:  Yes,  I  have  an  honorary  degree 
from  the  University  of  Alabama,  as  Doctor  of  En¬ 
gineering,  and  last  year  I  was  awarded  a  gold  medal 
by  the  Franklin  Institute  of  Philadelphia  for  some  en¬ 
gineering  work  which  we  had  done  here  in  Alabama. 

Mr.  Turner:  Now%  w’as  that  awrard  by  the  Franklin  In¬ 
stitute  connected  in  any  way  with  work  at  Mitchell  Dam? 

Mr.  Thurlow’:  It  was  especially  connected  with  the 
design  and  development  of  the  fall  increase  W’hich  we  used 
at  Mitchell  Dam, — the  Suppresser.  That  was  the  result 
of  two  or  three  years  investigation  in  the  Hydraulic 
Laboratory,  development  wrork  that  extended  over  a  long 
period. 

Mr.  Turner:  Were  any  other  distinguished  Americans 
aw’arded  medals  or  anything  by  the  Franklin  Institute  at 
the  time  you  were? 
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#  Mr.  Thurlow:  I  was  in  very  good  company.  There j  was 
Henry  Ford,  and  Mr.  Lawrence,  who  developed  the !  air¬ 
cooled  motor  for  airplanes  which  resulted  in  trans-oc^anic 
flights. 

Mr.  Turner:  Is  that  the  motor  that  carried  “Lipdy” 
over? 

Mr.  Thurlow:  That  same  design,  yes,  sir.  He  wa$  re¬ 
sponsible  for  those  flights  and  there  was  a  number  of  dis¬ 
tinguished  fliers  there  to  pay  respects  to  him.  Then  there 
was  Mr.  Howell,  of  Bell  &  Howell,  who  was  awarded  a 
medal  for  developing  a  movie  camera  that  could  be  used  by 
amateurs  such  as  Mr.  Martin  here. 

795  Mr.  Turner:  Now,  Mr.  Thurlow,  have  you  done 
any  consulting  work  with  the  United  States  Govern¬ 
ment?  Have  you  been  invited  in  consultation  withj  the 
United  States  Government  in  any  projects  of  theirs? 

Mr.  Thurlow:  Yes,  sir,  I  was  consulting  engineer!  for 
the  Government  in  connection  with  the  Muscle  Shpals 
project  for  a  number  of  years  during  the  period  wh^n  it 
was  developed,  and  it  was  well  under  way  before  Mr. 
Cooper  took  it  over. 

Mr.  Turner:  That  is  Colonel  Hugh  Cooper? 

Mr.  Thurlow:  Yes,  sir,  and  within  the  past  few  weeks 
I  turned  down  an  invitation  to  take  a  consulting  job  with 
the  United  States  Government  in  connection  with  the 
Panama  Canal  or  river  extensions  to  the  Panama  cknal 
vrhere  they  are  planning  on  building  a  new  Dam  and  reser¬ 
voir  to  supplement  Gatun  Lake.  It  was  rather  a  hard  thing 
to  turn  down,  because  it  meant  a  good  vacation. 

Mr.  Turner :  With  that  experience  you  entered  upon!  the 
construction  of  Mitchell  Dam,  did  you  not? 

Mr.  Thurlow:  Yes,  sir,  with  that  and  with  very  fortu¬ 
nate  associations  with  engineers  who  were  well  experienced 
along  the  lines  of  hydraulic  and  hydro-electric  work. 

Mr.  Turner:  At  the  time  you  begun  the  construction  of 
Mitchell  Dam,  what  position  did  you  occupy  with  the  Dixie 
Construction  Company? 


i 

I 


162 


796  Mr.  Thurlow:  I  was  Vice-President  of  the  Dixie 
Construction  Company. 

Mr.  Turner:  Were  you  at  that  time  also  an  officer  of  the 
Alabama  Power  Company? 

Mr.  Thurlow:  I  don’t  think  I  -was. 

President  White:  What  year  was  that,  Mr.  Thurlow? 

Mr.  Thurlow:  That  was  in  1920  and  1921.  No,  I  was 
not. 

Mr.  Turner:  You  know,  of  course,  something  of  the  or¬ 
ganization  of  Dixie  Construction  Company  at  that  time? 

Mr.  Thurlow:  Yes,  sir,  because  at  that  time  I  was  in 
very  close  touch  with  it. 

Mr.  Turner:  Well,  just  what  was  its  organization  with 
reference  to  the  main  personnel  and  the  scope  of  the  work? 

Mr.  Thurlow:  Well,  wre  had — with  respect  to  Mitchell 
Dam  or  the  entire  organization? 

Mr.  Turner:  At  the  time  of  the  beginning  of  construc¬ 
tion  at  Mitchell  Dam? 

Mr.  Thurlow:  Well,  at  the  time  we  began,  we  had  an 
engineering  organization  in  the  Dixie.  We  had  some  con¬ 
struction  men, — some  construction  crews, — engaged  on  line 
and  sub-station  work  mostly.  Some  surveying  crews  en¬ 
gaged  on  reservoir  surveys  and  line  surveys  and  develop¬ 
ment  wTork  of  that  nature. 

Mr.  Turner:  Did  it  become  necessary,  in  undertaking 
the  Mitchell  Dam  project,  to  extend  the  organization 

797  to  meet  the  situation  there? 

Mr.  Thurlow:  Yes,  sir,  it  wras  necessary  for  us  to 
go  outside  and  get  a  resident  engineer  who  was  experienced 
in  dam  construction  work  and  some  superintendents  who 
were  experienced  in  handling  heavy  equipment  and  large 
concentrated  forces  of  labor. 

Mr.  Turner:  Now,  whom  did  you  get  for  those  places? 

Mr.  Thurlow:  We  employed  Mr.  L.  V.  Branch,  as  Resi¬ 
dent  Engineer,  and  Mr.  H.  L.  Mver,  as  Superintendent.  I 
had  been  associated  with  Mr.  Branch  on  previous  work  and 
knew  his  qualifications. 
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Mr.  Turner:  At  the  time  you  got  Mr.  Branch,  br  just 
prior  to  that,  what  had  been  his  employment  an£  with 
whom  ?  I 

Mr.  Thurlow:  He  had  had  a  long  experience  and  an  es¬ 
tablished  record  on  work  of  the  nature  he  had  to  do  at 
Mitchell  Dam.  He  had  been  on  maybe  half  a  dozen  large 
dams  in  the  west  and  he  was  resident  engineer  on  the  Guay- 
abal  Dam  in  Porto  Rico.  j 

Mr.  Turner:  Were  these  government  projects  that  he 
was  on  in  Porto  Rico  and  in  the  west?  j 

Mr.  Thurlow:  Yes.  In  Porto  Rico  it  was  more  of  a 
scrambled  affair  between  the  planters  and  the  government. 
Mr.  Turner :  It  was  similar  to  the  work  that  you  <jlid  in 
Porto  Rico? 

798  Mr.  Thurlow:  Yes,  sir,  with  the  Government  guar¬ 
anteeing  the  interest  on  the  bonds.  | 

Mr.  Turner:  Now,  these  projects  in  the  west  that  he  was 
connected  with, — were  they  for  the  government  or  private? 

Mr.  Thurlow:  They  were  all  in  the  Irrigation  Depart¬ 
ment  of  the  United  States.  Elephant  Butte  Dam  and  those 
big  dams  used  for  storage  of  water  for  irrigation. 

Mr.  Turner:  Go  ahead. 

Mr.  Thurlow:  I  could  say  something  about  his  recent 
experience.  1 

Mr.  Turner:  Just  tell  what  he  has  recently  done,  in  jthat 
connection,  after  he  left  the  Alabama  Power  Company. 

Mr.  Thurlow :  When  we  let  Mr.  Branch  go,  he  went  tvith 
Stone  &  Webster,  and  he  was  Resident  Engineer  in  charge 
of  Bartletts  Ferry  Dam  on  the  Chattahoochee  River,  built 
by  Stone  &  Webster,  as  contractors  for  the  Columjbus 
Power  Company.  He  went  from  there  to  the  Connowingo 
Development.  He  was  second  man  on  the  Connowingo;,  in 
charge  of  the  construction  of  the  Dam  but  not  in  charge  of 
the  construction  of  the  power  house.  That  job  was  a  fifty 
million  dollar  project  and  was  split  up  into  two  or  three  big 
divisions.  He  is  now  in  Vermont  as  Resident  Engineer  jfor 
the  New  England  Power  Association  on  a  project  thatj  is 
going  to  run  around  twenty-five  or  thirty  million  dollars. 

i 
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Mr.  Turner:  Well,  from  your  experience  with  Mr. 
Branch  and  your  knowledge  of  his  experience  in 

799  other  positions,  would  you  class  him  as  a  man  com¬ 
petent  to  head  the  work  at  Mitchell  Dam  as  Resident 

Engineer? 

Mr.  Thurlow:  Oh,  yes.  I  think  his  whole  record,  from 
beginning  to  end,  including  Mitchell  Dam,  is  something  for 
any  engineer  to  be  envious  of. 

Mr.  Turner:  He  has  a  good  reputation  as  an  engineer 
and  experienced  in  dam  construction? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  And  is  a  man  of  probity  and  good  judg¬ 
ment,  in  your  opinion? 

Mr.  Thurlow :  A  very  very  careful  engineer  who  studies 
all  of  his  problems. 

Mr.  Turner:  Now,  as  to  Mr.  Myer, — what  about  his  ex¬ 
perience  in  this  class  of  work,  Mr.  Thurlow? 

Mr.  Thurlow :  He  had  been  mostly  in  the  employ  of  gen¬ 
eral  contractors  as  superintendent. 

Mr.  Turner:  Do  you  recall  any  jobs  that  he  was  on? 

Mr.  Thurlow :  He  was  on  the  Ashakan  Dam  in  the  Cats- 
kill  Mountains,  and  he  was  on  some  of  the  subway  work  in 
New  York  and  some  of  the  subway  work  in  Boston.  We 
got  him  from  the  T.  A.  Gillespy  Company.  His  father  was 
a  contractor  before  him  and  he  had  given  practically  his 
entire  life  to  construction  work  of  this  nature. 

Mr.  Turner:  From  your  knowledge  of  the  man  and  of 
his  experience,  both  in  the  work  not  connected  with 

800  the  Dixie  Construction  Company,  and  in  the  work  at 
the  Mitchell  Dam,  for  the  Dixie  Construction  Com¬ 
pany,  would  you  say  that  he  was  a  capable  superin¬ 
tendent? 

Mr.  Thurlow:  Yes,  I  think  that  he  was  one  of  the  best 
superintendents  that  I  have  ever  seen  for  driving  the  job 
through  to  a  completion  as  rapidly  as  possible. 

Mr.  Turner:  You  were  in  pretty  close  contact  with  him 
there  in  this  work,  were  you  not  ? 
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Mr.  Thurlow:  Yes,  almost  daily. 

Mr.  Turner:  And  your  knowledge, — or  your  opinion  is 
based  on  knowledge— partly  on  the  knowledge  that  you  ob¬ 
tained  from  him  in  this  work  at  Mitchell  Dam? 

i 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  And  you  considered  his  selection  as  a  su¬ 
perintendent  there  as  being  beneficial  and  proper? 

Mr.  Thurlow:  It  was  very  satisfactory.  Our  association 
was  just  as  cordial  and  fine  as  it  could  be  all  thd  wav 
through  the  work,  and  his  results  were  satisfactory  in  all 
respects. 

Mr.  Turner:  At  the  time  of  the  Mitchell  Dam  construc¬ 
tion,  at  the  beginning, — had  the  Dixie  Construction  Com¬ 
pany  done  any  work  for  companies, — independent  com¬ 
panies  ? 

President  White :  Do  you  mean  other  than  the  Alabama 
Power  Company? 

Mr.  Turner:  Yes,  other  than  the  Alabama  Power  Com¬ 
pany? 

801  Mr.  Thurlow:  Yes,  sir,  the  Dixie  Construction 
Company  had  done  some  considerable  work.  They 
built  a  line  from  Vida  to  Montgomery  and  the  sub-stations 
in  connection  with  the  now  Daugherty  organization.  I 

Mr.  Turner:  Do  you  recall  any  others  at  this  time!? 

Mr.  Thurlow:  Yes,  a  line  between  Gadsden  and  Lindale. 
Part  of  that  town  was  built  for  the  account  of  the  Georgia 
Power  Company  and  done  by  the  Dixie.  At  that  time,  I  can¬ 
not  say  whether  Dixie  was  doing  the  work  for  the  Alabama 
Power  Company.  We  had  some  work  for  the  Tuscaloosa 
Utilities  and  some  for  the  Gadsden. 

i 

Mr.  Turner :  That  was  the  Schuler  interests,  prior  to  the 
time  it  was  purchased  by  the  Alabama  Power  Company? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner :  At  the  present  time,  is  the  Dixie  Construc¬ 
tion  Company  engaged  in  doing  work  for  companies  <pther 
than  the  Alabama  Power  Company,  and  since  and  prior  to 
the  present? 
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Mr.  Thurlow’:  Yes,  in  connection  with  the  Muscle  Shoals 
development,  the  Dixie  Construction  Company  did  quite  a 
little  electrical  work  for  the  Government,  connecting  the 
Government’s  system  with  the  system  of  the  Alabama 
Power  Company.  It  has  done  all  of  the  work  for  the  Mis¬ 
sissippi  Power  Company,  now  the  Gulf  Powrer  Company, 
and  it  has  done  a  great  deal  of  work  for  the  Georgia  Power 
Company  and  the  South  Carolina  Powder  Company.  It  has 
done  all  of  the  wrork  for  the  Savannah  River  Electric 

802  Company  that  it  has  had  done  to  date.  It  has  done 
some  miscellaneous  work  for  customers.  Very  fre¬ 
quently  jobs  come  up  for  customers  of  one  of  the  companies 
or  the  other. 

President  White:  Your  last  answer  goes  to  work  done 
by  the  Dixie  Construction  Company  subsequent  to  the  com¬ 
pletion  of  the  construction  of  Mitchell  Dam? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  During  the  construction  of  the  Mitchell 
Dam,  do  you  recall  whether  there  was  any  work  done  for 
others  than  the  Alabama  Power  Company,  or  were  the 
forces  settled  at  Mitchell  Dam? 

Mr.  Thurlow’:  I  don’t  recall,  but  I  am  fairly  sure  that 
there  were  miscellaneous  jobs  at  other  plants,  but  nothing 
of  the  magnitude  of  Mitchell  Dam. 

Mr.  Turner:  All  minor? 

Mr.  Thurlow:  Yes,  sir.  You  see,  that  extended  over  a 
period  of  tw’o  years,  and  I  suppose  in  that  period  there 
wrere  some  miscellaneous  jobs  coming  up. 

Mr.  Turner:  Have  you  made  some  studies,  Mr.  Thurlow, 
w’ith  reference  to  the  advantage  or  not  of  a  utility  such  as 
the  Alabama  Power  Company  having  an  independent  cor¬ 
poration, — or  rather  having  a  company  organized  and  un¬ 
der  the  control  of  the  utility  to  do  its  construction — to  con¬ 
struct  large  construction  work  and  other  work,  rather 

803  than  having  a  construction  division  of  that  utility? 

Mr.  Thurlow:  Yes,  that  wras  the  subject  of  consid¬ 
eration  and  discussion  from  the  day  w’e  started, — from  the 
day  wre  started  the  Alabama  Power  Company. 
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Mr.  Turner:  You  have  made  a  study  of  it  over  a  period 
of  years,  in  connection  with  this  question,  whether  or  not 
to  have  a  construction  division  or  a  construction  company? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  Have  you  made  some  notes  of  your  opin¬ 
ions  and  observations  in  that  regard? 

Mr.  Thurlow :  I  have  made  some  explanatory  notes  which 
I  have  here. 

Mr.  Turner:  I  will  ask  you  to  just  take  those  notes  and 
testify  on  that  subject. 

Mr.  Thurlow :  The  first  major  project  of  Alabama  Power 
Company  was  the  development  at  Lock  12  on  the  Coosa 
River.  This  work  was  done  in  part  by  McArthur  pros. 
Company,  an  outside  contractor,  and  in  part  by  thd  con¬ 
struction  forces  of  the  Power  Company.  The  contractj  with 
McArthur  Bros,  covered  the  construction  of  the  dan)  and 
power  plant  foundations.  The  work  done  by  the  construc¬ 
tion  forces  of  the  Power  Company  was  the  construction  of 
the  power  plant  superstructure  and  the  installation  qf  the 
equipment.  At  that  time  the  entire  organization  of  the 
Power  Company  was  incomplete,  and  it  was  essential  to  use 
those  experienced  in  power  plant  construction:  Mc- 
S04  Arthur  Bros,  had  very  little  investment  other  than 
that  in  their  plant.  The  Power  Company  had  no 
operating  staff  at  that  time  and  consequently  there  w&s  no 
confusion  between  the  construction  staff  and  the  operating 
staff  in  any  way  whatsoever.  During  this  same  period  the 
Power  Company  built  the  Gadsden  steam  plant.  The  con¬ 
struction  work  of  the  Gadsden  plant  was  started  by  the 
Phoenix  Construction  Company  and  finished  by  the  Pbwer 
Company’s  own  forces.  The  engineering  for  this  plant  was 
done  under  contract  with  Sargent  and  Lundy  of  Chicago, 
the  Power  Company  at  that  time  having  not  developed  its 
staff  of  experienced  steam  engineers. 

Mr.  McDonnell:  That  is  the  Gadsden  Steam  Plant? j 

Mr.  Thurlow:  Yes,  that  was  taken  over.  During  the 
period  extending  from  the  organization  of  the  Power  Com¬ 
pany  until  the  construction  at  Mitchell  Dam,  the  Power 
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Company  had  used  outside  construction  companies  on  a 
considerable  part  of  its  work.  In  1915-16  the  larger  portion 
of  the  construction  work  of  the  company  was  handled  by 
the  Phoenix  Construction  on  a  cost  plus  basis.  This  work 
was  mostly  line  location  and  surveying,  and  transmission 
and  substation  construction. 

During  1916-17  the  Power  Company  built  the  first  unit  of 
the  Warrior  steam  plant.  This  work  was  done  by  a  number 
of  contractors  working  under  the  direction  and  su- 

805  pervision  of  a  Company  Superintendent.  This  work 
was  a  very  unhappy  experience  for  the  Company.  It 

was  found  that  the  contractors  were  hard  to  handle,  were 
frequently  in  financial  straits  which  required  advanced  pay¬ 
ments  from  the  Company  or  a  guarantee  of  their  credits. 
The  Power  Company  in  1917-18  acted  as  contractor  for  the 
Government  in  the  building  of  an  extension  to  the  Gorgas 
steam  plant,  and  the  construction  of  the  Warrior-Sheffield 
line  at  a  cost  of  approximately  $5,000,000.00.  For  this  the 
Company  received  an  upset  amount  of  $60,000.00  for  the 
use  of  its  facilities  and  overhead  and  a  construction  fee  of 
6  percent,  limited  to  $225,000.00.  This  work  absorbed  a  very 
large  portion  of  the  time  of  the  Power  Company’s  execu¬ 
tives,  and  was  greatly  demoralizing  to  the  operating  staff 
of  the  Company.  The  work  was  conducted  to  a  large  extent 
on  the  credit  of  the  Company ;  at  one  time  during  this  con¬ 
struction  the  Power  Company  had  $500,000.00  tied  up  in  this 
work. 

During  the  period  from  1917-20  the  Company  as  contrac¬ 
tor  did  a  considerable  amount  of  work  for  its  customers  and 
other  utilities  in  this  state.  The  work  involved  the  use  of 
the  Company’s  credit  to  some  extent  . 

After  the  completion  of  the  Lock  12  development,  the 
operating  personnel  of  the  Company  began  to  grow,  though 
at  no  time  prior  to  the  formation  of  the  Dixie  Construction 
Company  were  the  operating  forces  of  the  Company  equal 
to  the  construction  forces,  except  this  condition  con- 

806  tinued  until  the  construction  work  of  the  Power  Com¬ 
pany  was  turned  over  to  the  Dixie  Construction  Com- 
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pany  in  1920,  when  the  operating  problems  of  the  Power 
Company  had  assumed  large  proportions. 

It  was  found  from  experience  that  a  great  part  of  the 
time  of  the  Company’s  executives  was  given  to  considera¬ 
tion  of  construction  work.  The  expansion  of  the  Company’s 
operations  had  brought  on  increased  problems  of  finance 
and  public  relations,  demanding  more  and  more  of  thel  time 
and  thought  of  the  executives  of  the  Company.  This  Situa¬ 
tion  brought  to  the  fore  the  question  of  determining  whether 
the  Company  should  continue  construction  work  witn  its 
own  forces  or  have  such  work  done  by  a  purely  construc¬ 
tion  organization. 

In  view  of  these  experiences  in  construction,  it  became 
apparent  that  it  would  be  to  the  advantage  of  the  Company 
to  separate  entirely  from  the  construction  end,  the  follow¬ 
ing  reasons  making  this  conclusion  apparent : 

The  personnel,  mental  make-up,  and  viewpoint,  of  ap  ex¬ 
perienced  and  able  construction  organization  is  entirely 
different  from  that  of  the  operating  man.  On  the  one  ijand, 
the  construction  man’s  sole  idea  and  object  is  to  complete 
his  work  at  the  lowest  consistent  cost  and  the  shortest  time 
possible,  and  his  entire  energies  are  directed  to  that  lend. 
With  operating  companies  attempting  to  do  their  work;,  the 
men  supervising  it  and  responsible  for  it  must  divide 
807  their  time  between  the  two  duties  and  they  nece$sar- 
ily  do  not  have  that  skilled  construction  technique 
necessary  for  the  proper  handling  of  such  work,  as  such 
technique  is  gained  only  by  constant  application  and  train¬ 
ing  in  that  line. 

It  is  far  better  to  have  a  distinct  line  of  responsibility 
drawn  between  two  such  forces  for  the  reason  thai^  the 
construction  men,  feeling  themselves  a  subordinate  depart¬ 
ment  of  the  operating  company  doing  the  work,  ar$  in¬ 
clined  to  follow  the  lead  of  the  operating  executives  and 
are  more  prone  to  make  unwarranted  expenditures  op  be¬ 
ing  urged  to  do  so  by  the  other  departments.  This  is  not 
the  case  in  a  separate  organization  where  the  personnel 
reports  to  a  skilled  construction  head  who  will  oppose 
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every  attempt  to  increase  his  cost  without  the  proper  ap¬ 
propriation  and  consent  of  the  major  executives  of  the 
company. 

The  personnel  down  the  line  of  a  construction  company 
which  is  distinct  and  separate  within  itself,  and  the  esprit 
de  corps,  is  entirely  different  from  that  of  one  acting  as  a 
department  of  an  operating  company.  That  has  been 
proved  beyond  doubt  in  the  experience  of  the  Dixie  Con¬ 
struction  Compay.  The  Dixie  Construction  Company  has 
operated  as  a  distinct  and  separate  company  and  or- 

808  ganization,  and  has  had  nothing  on  its  mind  but  the 
completion  of  its  work  in  a  first-class  economical 

manner. 

Experience  and  records  show  that  independent  construc¬ 
tion  companies  never  take  a  job  for  any  client  for  a  fee  as 
low  as  3%.  The  minimum  fee  is  5%.  This  fee  is  graduated 
by  most  general  contractors  on  the  basis  of  the  total  cost 
of  work  performed.  No  general  contractor  would  take  a 
job  of  $500,000.00  or  less  under  7%  to  12%,  depending  on 
the  nature  of  the  work.  As  an  example,  one  of  the  last 
pieces  of  work  completed  by  Sanderson  &  Porter  consisted 
of  a  power  station  in  Ohio  costing  $1,200,000.00  for  which 
they  received  a  fee  of  71/4%.  The  contract  was  the  usual 
one  made  by  Sanderson  &  Porter  in  that  the  client  company 
advanced  funds  in  the  amount  and  when  and  as  needed  to 
meet  all  the  disbursements  and  expenses  of  the  contractor, 
and  the  only  services  not  paid  for  at  cost  which  the  con¬ 
tractor  furnished  were  the  advice  and  counsel  of  members 
of  the  firm.  All  other  expenses  of  every  nature  whatsoever, 
both  as  to  engineering  and  construction,  were  paid  by  the 
client. 

To  have  established  a  construction  division  of  the  Ala¬ 
bama  Power  Company  capable  of  undertaking  the  construc¬ 
tion  program  that  has  been  carried  out  by  the  Company  in 
recent  years  would  have  necessitated  the  Company 

809  maintaining  at  all  times  a  large  force  of  men  whose 
services  could  not  be  utilized  elsewhere  when  not  re¬ 
quired  on  company  construction.  In  addition  a  much  larger 
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working  capital  would  be  necessary.  This  is  best  ujider- 
stood  when  the  facts  show  that  before  the  Dixie  Construc¬ 
tion  Company  could  undertake  the  projects  at  Martin  |  Dam 
and  Jordan  Dam,  it  was  required  to  invest  large  sums  of 
money  in  plant,  machinery  and  equipment,  and  in  addition 
provide  working  capital  of  from  one-half  to  one  million  dol¬ 
lars,  and  at  all  times  to  maintain  machine  and  repair  shops. 

Had  the  Alabama  Power  Company  performed  its;  own 
construction,  difficulties  and  disputes  would  unquestionably 
have  arisen  as  to  the  expenditures  that  were  properly  ap¬ 
plicable  to  construction  as  distinguished  from  operations. 
The  principle  of  keeping  separate  the  expenditures  between 
construction  and  operation  is  theoretically  simple,  but  in 
actual  practice  has  always  developed  difficulties  beyond 
solution.  Actual  experience  has  shown  that  it  is  impossible 
to  prevent  an  intermixture  of  accounts  when  separated  by 
no  more  distinct  lines  than  departmental  divisions. 

The  employees  of  utilities  and  construction  companies  are 
on  an  entirely  different  basis,  in  the  one  employment  is 
more  or  less  permanent,  while  in  the  other,  the  employment 
is  more  or  less  temporary.  It  results,  therefore,  that  there 
is  a  different  scale  of  wages  for  the  two,  the  construc- 
810  tion  employee,  due  to  long  periods  of  idleness,  being 
paid  a  higher  scale  of  wages.  This  naturally  creates 
friction  inside  the  organization  due  to  the  utility  emplbyee 
having  a  lower  wage  scale.  This  is  all  obviated  by  a  com¬ 
plete  separation  into  different  companies  of  the  two  classes 
of  employes. 

Mr.  Turner:  Now,  Mr.  Tliurlow,  in  connection  with  your 
statement  that  it  was  found  from  experience  that  a  great 
part  of  the  time  of  the  Company’s  executives  was  givenito  a 
great  part  of  the  construction  work, — that  included  even 
the  minor  problems,  such  as  labor  and  forces  and  things  of 
that  character,  did  it  not? 

'  9  i 

Mr.  Thurlow:  Yes,  sir,  everything. 

Mr.  Turner :  Labor  problems  and  all  the  way  down!  the 
line? 
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Mr.  Thurlow:  Yes,  sir,  everything.  I  think  during  the 
time  when  we  were  expending  five  million  dollars  for 
the  Government  some  of  our  principal  executives  gave  their 
entire  time  to  that  work  for  months. 

Mr.  Turner:  That,  of  course,  took  the  time  of  the  offi¬ 
cials  away  from  their  utility  duties? 

Mr.  Thurlow :  The  Company  suffered — It  is  hard  to  esti¬ 
mate  how  much  the  company  suffered  by  that,  but  it  was 
a  great  deal. 

Mr.  Turner:  Might  I  refer  just  a  moment  to  see 

811  if  I  have  developed  the  questions  that  the  Commis¬ 
sion  asked  here,  through  Mr.  Thurlow? 

President  White :  Yes,  sir. 

Mr.  Turner :  Do  construction  companies  carry  a  full  per¬ 
sonnel — where  they  get  a  job,  within  ten  days  they  can  have 
everybody  on  the  job, — or  do  they  go  with  a  skeleton  or¬ 
ganization  until  a  big  job  is  obtained? 

Mr.  Thurlow:  They  keep  a  skeleton  organization  and  a 
card  index  of  names  and  addresses. 

Mr.  Turner:  That  doesn’t  mean  that  the  men  whose 
names  are  on  that  card  index  are  drawing  pay  from  this 
construction  company  during  the  time  that  they  are  not  on 
the  work,  does  it? 

Mr.  Thurlow :  No  indeed.  Probably  they  have  had  some 
previous  experience  with  them  and  have  probably  been  on 
their  rolls. 

Mr.  Turner:  Was  the  Dixie  Constructiion  Company’s 
plant  at  this  time  suitable  for  undertaking  the  construction 
of  the  Mitchell  Dam  job,  and,  if  not,  just  state  in  a  general 
wray  what  you  had  to  add  to  the  equipment? 

Mr.  Thurlow:  The  Dixie  Construction  Company  had  very 
little  heavy  equipment,  and  it  was  necessary  to  purchase 
heavy  equipment  in  the  way  of  compressors,  locomotives, 
derricks,  hoists,  and  modem  drill  equipment. 

Mr.  Turner:  That  was  done,  of  course? 

Mr.  Thurlow :  That  was  done,  under  the  direction 

812  of  the  resident  engineer  and  the  superintendent  on 
the  job. 
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Mr.  Turner:  That  was  Mr.  Branch  and  Mr.  Myer? 

Mr.  Thurlow:  That  is  true. 

Mr.  Turner:  Neither  of  these  men  were  officials  of,  nor 
in  any  way  connected  with  the  Company,  other  than  in  their 
respective  positions  as  resident  engineer  and  superintend¬ 
ent? 

Mr.  Thurlow :  That  was  all. 

Mr.  Turner:  They  had  no  stock  in  the  Company;  did 
they? 

Mr.  Thurlow :  None  whatever,  no,  sir. 

Mr.  Turner:  I  believe  at  that  time  you  were  the  execu¬ 
tive  Vice  President  of  the  Dixie  Construction  Company? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  Were  you  connected  with  the  Alabama 
Power  Company  during  the  construction  of  Lock  12? 

Mr.  Thurlow:  Yes.  j 

Mr.  Turner:  Who  did  that  work,  Mr.  Thurlow? 

Mr.  Thurlow :  That  was  done — the  Dam  and  power  house 
foundations  were  built  by  McArthur  Brothers,  and  th£  in¬ 
stallation  of  the  equipment  and  the  construction  ofi  the 
super-structure  of  the  power  plant  were  built  by  the  Com¬ 
pany’s  own  forces. 

Mr.  Turner :  What  kind  of  a  contract  did  the  Company 
have  with  McArthur  Brothers?  Was  it  a  cost  plus?  j 

Mr.  Thurlow :  It  was  cost  plus,  including  plant  rental. 

Mr.  Turner:  From  your  experience  as  an  ehgin- 
813  eer  and  your  contact  with  jobs  of  large  dimensions, 
what  type  of  contract  prevails, — the  cost-plus  or  the 
other, — what  is  the  technical  name  of  the  other? 

Mr.  Thurlow:  Unit  price? 

Mr.  Turner:  Yes,  sir. 

Mr.  Thurlow :  It  depends  on  how  the  engineering  ofj  the 
job  is  planned.  If — In  general,  take  as  an  explanatory!  ex¬ 
ample,  the  construction  of  the  Dams  of  the  New  York  Board 
of  Water  Supply.  Those  were  all  built  on  a  unit  price 
basis.  The  preparation  of  specifications  and  plans  for  those 
Dams  extends  over  a  period  of  years  before  it  ever  adver¬ 
tised  for  bids.  The  results  are  that  the  time  of  construction 
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and  planning  have  extended,  but  where  it  is  possible  to  plan 
the  work  in  advance  so  as  to  have  very  few  discussions  with 
the  contractor,  as  to  specifications — 

Mr.  Turner :  That  is,  where  you  have  had  time  to  work 
out  a  complete  detail  of  everything,  the  unit  price  prevails? 

Mr.  Thurlow :  That  is  true,  yes,  sir. 

Mr.  Turner:  Now,  where  that  isn’t  true,  what  type  pre¬ 
vails? 

Mr.  Thurlow:  Well,  for  instance,  during  the  War  when 
the  Government  had  no  plants, — industrial  plants,  camps 
or  anything  else  of  that  kind, — they  called  in  the  general 
contractor,  as  they  had  other  problems  for  the  War  De¬ 
partment  officials  to  handle, — the  general  contractor 
814  to  build  on  a  cost-plus  basis.  Frequently,  when  those 
contractors  moved  on  to  a  job,  there  were  no  plans 
at  all,  and  frequently  when  Dixie  moves  on  to  a  job  with 
the  Power  Company  there  are  no  plans  at  all. 

Mr.  Turner:  As  a  matter  of  fact,  your  construction, — 
The  Alabama  Power  Company’s  construction  for  the  gov¬ 
ernment  on  the  Gorgas  Plant  and  transmission  line  to  Shef¬ 
field  was  a  cost-plus  proposition,  with  an  upset  fee? 

Mr.  Thurlow :  That  is  true,  yes,  sir. 

Mr.  Turner:  By  no  plans,  you  don’t  mean  they  didn’t 
have  any  plans  at  all,  but  such  plans  definite  enough  for  a 
contractor  to  bid  upon? 

Mr.  Thurlow :  That  is  exactly  what  I  do  mean,  taken  in 
connection  with  the  Gorgas  contract.  When  we  started  on 
that  work,  the  government  didn’t  know  whether  they  were 
going  to  put  in  a  60  K.  W.  unit  there,  which  they  were 
going  to  obtain  from  the  Desain  Company,  or  put  in  a  20 
K.  W.  unit.  We  started  on  the  job  knowing  that  we  were 
going  to  buy  something.  I  think  we  can  say,  in  connection 
with  the  Power  Company’s  work,  which  the  Dixie  Company 
handles,  that  we  have  more  concrete  plans  than  that. 

Mr.  Turner:  Now,  with  reference  to  Mitchell  Dam  and 
the  grant  of  the  license  by  the  Federal  Power  Commission, 
— do  you  recall  when  the  Federal  Water  Power  Act  was 
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approved, — to  refresh  your  recollection,  wasn’t  it  Jiine, 
1920? 

815  Mr.  Thurlow :  I  can  not  say  whether  it  was  Jiine 
or  not,  but  I  can  remember  being  in  Washington  a 

little  later  because  I  can  remember  how  hot  it  was.  I  was 
there  all  Summer  working. 

Mr.  Turner :  Application  for  the  Mitchell  Dam  was  One 
of  the  first  filed  before  the  Commission  after  it  was  or¬ 
ganized,  wasn’t  it? 

Mr.  Thurlow :  I  am  not  sure,  but  I  think  it  was  the  sec¬ 
ond  one  filed. 

Mr.  Turner:  Do  you  recall  when  that  was  granted?  j 
Mr.  Thurlow :  Oh,  it  was  granted  very  promptly. 

Mr.  Turner :  It  was  filed  on  November  3rd,  1920. 

| 

Mr.  Thurlow:  Well,  there  was  an  interval  between  the 
passage  of  the  Act  and  the  time  of  filing,  during  which  time 
the  Commission  were  propounding  their  rules  and  regula¬ 
tions. 

Mr.  Turner:  Getting  organized? 

Mr.  Thurlow:  Yes,  sir,  that  was  during  the  Summer,  j 
Mr.  McDonnell:  This  is  the  license  you  have  reference 
to?  (Indicating.) 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  June  28th,  1921?  I 

Mr.  Thurlow :  I  think  we  took  up  the  discussions  during 
July  or  August. 

Mr.  McDonnell:  Mr.  Turner,  with  your  permission!  I 
would  like  to  file  a  copy  of  that  order.  ] 

Mr.  Turner:  Yes,  that’s  quite  all  right. 

816  Mr.  Turner:  Have  you  got  a  memorandum  stat¬ 
ing  the  Engineering  Staff  of  the  Dixie  Construction 

Company  at  the  time  of  this  construction? 

President  White :  You  mean  at  the  beginning  of  the  con¬ 
struction? 

Mr.  Turner:  Mr.  McDonnell  says  “I  would  like  to  have 
the  Engineering  Staff  and  other  staff  that  the  Dixie  had 
at  that  time”.  I  think  he  refers  to  the  beginning  of  the 
construction,  didn’t  you,  Mr.  McDonnell? 

i 

i 


i 
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Mr.  McDonnell :  Date  of  the  contract. 

The  Witness :  This  list  I  have  is  the  payroll  as  of  July 
1st,  1921. 

Mr.  Turner :  That  is  approximately  the  time.  Who  were 
on  the  engineering  staff  at  that  time,  Mr.  Thurlow? 

Mr.  Thurlow :  There  were  myself. 

Mr.  Turner:  Well,  there  were  quite  a  few,  were  there 
not,  Mr.  Thurlow,  at  that  time? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  That  was  your  engineering  staff? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner :  That  was  in  your  opinion  necessary  for  the 
proper  carrying  on  of  this  work? 

Mr.  Thurlow :  Yes,  sir. 

Mr.  Turner:  Was  that  an  adequate  staff? 

817  Mr.  Thurlow:  Yes,  sir.  That  staff  was  adequate 
for  that  time.  It  naturally  goes  up  and  down. 

President  White :  This  list  just  read  in  part  by  the  wit¬ 
ness  will  be  received  and  marked  Respondent’s  Exhibit 
No.  3. 

Mr.  McDonnell:  I  wanted  your  whole  staff,  Mr.  Thur¬ 
low.  Did  this  comprise  your  whole  organization,  your  gen¬ 
eral  office  staff  also? 

Mr.  Thurlow :  Yes,  sir,  on  the  Dixie  Roll  as  of  July  1st, 
1921.  This  is  the  way  it  was.  The  accountants  have  taken 
it  from  the  record. 

President  WTiite:  This  Respondent’s  Exhibit  No.  3  rep¬ 
resents  the  entire  staff  of  the  Dixie  Construction  Company 
on  that  date  ? 

Mr.  Thurlow:  That  is  just  the  overhead  staff.  That 
doesn’t  include  superintendents  and  field  forces  and  time 
keepers  and  material  men  and  the  like,  nor  the  laborers. 
As  I  said  before,  all  through  that  period  there  were  more 
employees  on  the  construction  forces  than  on  the  entire 
property. 

Mr.  McDonnell :  This  is  the  entire  staff  at  that  time  ? 

Mr.  Thurlow:  These  were  the  men  in  Birmingham,  yes, 
sir. 
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Mr.  McDonnell :  Was  your  president  drawing  any  salary 
at  that  time, — that  is  what  I  am  trying  to  get  at? 

Mr.  Thurlow:  No,  sir. 

Mr.  McDonnell:  Some  of  these  men,  of  course,  were 
added  in  anticipation  of  the  Mitchell  Dam  Construc- 

818  tion,  and  they  were  not  carried  on  the  payroll  prior 
to  the  beginning  of  the  Mitchell  Dam  work,  were  they, 

— on  the  payroll  of  the  Dixie  Construction  Company. 

Mr.  Thurlow:  No,  the  staff  was  gradually  enlarged,  j  In 
general,  the  staff  was  enlarged  by  employing  people  fijom 
the  outside,  rather  than  transfer  from  the  Alabama  Poorer 
Company  to  Dixie. 

Mr.  McDonnell :  That  would  have  been  true  had  you  had 
a  construction  department  of  the  Alabama  Power  Company  ? 
Mr.  Thurlow:  Yes,  sir,  that  is  true. 

Mr.  McDonnell :  And  it  would  have  been  true  of  an  inde¬ 
pendent  contractor? 

Mr.  Thurlow :  Yes,  sir,  that  is  true. 

Mr.  Turner:  Mr.  Thurlow,  as  Vice  President  of  the 
Dixie  Construction  Company,  did  you  submit  a  bid  to  ihe 
directors  of  the  Alabama  Power  Company  on  this  Mitchell 
Dam  work,  or  a  statement  in  reference  to  it? 

Mr.  Thurlow :  Yes,  sir,  we  submitted  a  statement  and  yte 
discussed  the  advantages  of  Dixie’s  handling  it  as  com¬ 
pared  with  other  contractors,  with  the  officials  of  the  Ala¬ 
bama  Power  Company, — with  the  Board  of  Directors  of  the 
Company. 

Mr.  Turner :  Were  there  other  statements  submitted  by 
other  contractors  with  reference  to  the  work,  if  you  knoyr? 
Mr.  Thurlow:  Yes,  sir,  on  the  invitation  of  the  Power 
Company  there  were  some  half  dozen  bids  submitted 

819  by  contractors  who  were  experienced  in  work  of  tljiis 
nature. 

i 

Mr.  Turner:  Do  you  recall  who  they  were? 

Mr.  Thurlow:  The  Foundation  Company,  Hardaway 
Construction  Company,  Bristol  Brothers,  Power  Clapp  Con¬ 
struction  Company,  the  Union  Bridge  Company — 
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Mi*.  Turner:  Are  you  sure  about  the  Union  Bridge 
Company? 

Mr.  Thurlow:  The  Union  Bridge  Company  officials 
looked  the  work  over  and  did  not  submit  a  bid,  I  think.  I 
think  that  covers  the  list. 

President  White :  Do  you  remember  whether  these  bids 
were  on  the  project  as  a  whole,  or  were  they  submitted  on 
different  parts  of  the  project  by  these  contractors  that  you 
have  mentioned? 

Mr.  Thurlow:  They  were  submitted  not  on  the  project 
as  a  whole.  They  vrere  submitted  on  the  construction  of  the 
Dam  and  power  plant.  It  did  not  include  the  railroad  from 
Coopers  into  within  one  mile  of  the  job.  It  did  not  include, 
the  equipment, — installation  of  equipment, — the  Camp  pro¬ 
vision  for  operating  facilities.  It  did,  work  in  the  river 
principally.  It  did,  excavation,  earth  and  rock,  concrete, 
mass  concrete  and  cut-up  concrete. 

President  White :  What  you  ordinarily  refer  to  as  dam 
and  foundation? 

Mr.  Thurlow:  That  is  it,  yes,  sir. 

820  Mr.  Turner:  Can  you  give  us  the  addresses  of 
those  people  who  bid  on  the  work,  Mr.  Thurlow? 

Mr.  Thurlow :  The  Foundation  Company  and  the  Power 
Clapp  Construction  Company  and  Bristol  Brothers,  New 
York  City,  and  the  Hardaway  Construction  Company’s 
home  office  is  in  Columbus,  Georgia. 

Mr.  Turner :  What  was  the  basis  of  their  bids, — on  unit 
price  or  cost  plus  ? 

Mr.  Thurlow:  With  the  exception  of  Hardaway,  it  was 
cost  plus.  Hardaway’s  was  unit  price,  with  a  great  deal  to 
be  settled  by  discussion.  In  fact,  all  of  them,  besides  sub¬ 
mitting  bids, — they  had  much  to  discuss  in  connection  with 
the  handling  of  the  work  that  didn’t  show  up  on  the  face  of 
the  bid. 

Mr.  Turner:  And  many  exceptions,  were  there  not? 

Mr.  Thurlow:  Yes,  and  also  one  I  remember — at  that 
time  we  didn’t  have  detailed  plans  for  that  job.  We  had  a 
survey  of  the  site  and  we  had  soundings  which  experience 
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later  showed  weren’t  any  too  well  taken.  We  had  cor$  bor¬ 
ings,  general  plans  and  cross  sections  of  the  job,  but  Inoth- 
ing  in  detail  showing  the  amount  of  reinforced  steel,  for 
instance,  nothing  to  work  to  in  the  way  of  final  dimensions. 
Nothing  in  the  way  of  final  specifications  as  to  tram  lines  and 
rock  excavation.  All  of  those  things  were  developed  ih  the 
course  of  the  work. 

i 

821  Mr.  Turner:  They  were  all  built  up  during  the 
course  of  the  work,  or  a  great  part  of  them? 

Mr.  Thurlow:  Yes,  sir,  and  it  took  during  the  entire 
period  of  the  work  to  develop. 

President  White :  Where  a  bid  is  made  on  unit  price,  is 
it  necessary  for  the  bidder  to  have  all  of  that  in  advance? 
Doesn’t  his  bid,  on  the  basis  of  unit  price,  protect  him,  even 
though  the  final  survey  and  experimentation  may  disclose  a 
different  situation  to  what  might  appear  at  the  time  ?  j 

Mr.  Thurlow:  Possibly  it  might  protect  the  bidder1,  but 
I  don’t  think  the  client  of  the  company  would  be  justified 
in  letting  a  unit  price  contract  without  fairly  complete  de¬ 
tailed  plans. 

Mr.  Turner:  Now,  why  do  you  feel  that  way,  Mr.  Thur¬ 
low?  What  are  the  reasons  for  that? 

Mr.  Thurlow :  Because  they  are  bound  to  get  into  ipany 
many  changes. 

Mr.  Turner:  That  would  include  extras  and  disputes 
with  the  contractor? 

Mr.  Thurlow:  Yes,  sir,  disputes  and  extras,  and  ques¬ 
tions  of  excavation  lines,  pay  lines  and  all  of  those  things 
to  be  developed  by  actual  experience  on  the  work.  I  think, 
— getting  back  to  the  practice  of  the  New  York  Board  of 
Water  Supply.  We  call  that  good  practice  to  follow  irj  let¬ 
ting  a  unit  price  contract  of  this  kind.  I  wouldn’t 

822  want  to  let  a  contract  unless  we  had  full  complete 
final  drawings  and  specifications  of  the  work  all  the 

way  through,  and  that  involved  months  and  months  prep¬ 
aration  and  exploration. 

President  White :  You  wouldn’t  want  to  let  a  contract  on 
unit  price  basis  except  after  those  experimental  studied  ? 

i 

i 

i 

i 

I 

i 


180 


Mr.  Thurlow:  Not  a  contract  of  this  nature.  No,  I  cer¬ 
tainly  wouldn’t.  It  would  lead  to  extras  and  disputes  and 
inevitable  law  suits. 

Mr.  Turner :  This  work  was  begun  at  the  Mitchell  Dam 
at  the  beginning  of  the  low  water  season,  and  if  it  had  not, 
you  would  have  lost  the  entire  year,  would  you? 

Mr.  Thurlow :  Yes,  sir,  we  would  have  had  to  put  it  off 
until  the  following  year. 

Commissioner  Lee :  Mr.  Thurlow,  can  you  recall  at  this 
time  what  percentage  of  cost  plus  those  bidders  put  in? 
That  is,  what  percentage  of  cost  plus  their  bids  contained? 

Mr.  Thurlow :  I  can  not  recall  off-hand,  because  they  all 
have  different  methods  of  approach.  They  had  a  lot  of  con¬ 
tingent  fees  and  sliding  percentages,  depending  on  what  the 
work  actually  cost  at  completion. 

President  White:  Has  the  company  now  in  its  posses¬ 
sion  the  bids  that  were  made? 

Mr.  Thurlow:  Yes,  sir. 

President  WThite:  They  would  perhaps  be  the  best  evi¬ 
dence  of  the  bids  and  the  nature  of  the  bids. 

823  Mr.  Turner:  Were  any  of  them  as  low  as  3%,  do 
you  recall,  Mr.  Thurlow? 

Mr.  Thurlow:  No,  there  were  none  as  low  as  3%.  They 
were  all  higher  than  that. 

Mr.  Turner:  Now,  on  the  bid  of  the  Dixie  Construction 
Company,  in  your  estimate  of  what  the  work  would  cost, 
how  did  that  correspond  to  the  actual  cost  of  the  job  when 
it  was  completed? 

Mr.  Thurlow :  We  were  approximately — 

Mr.  Turner:  Under  this  contract  order  that  is  there  in 
evidence? 

Mr.  Thurlow:  Yes.  Excluding  the  actual  construction 
work,  it  was  about  $600,000.00  less  than  the  contract  order. 

Mr.  McDonnell:  Mr.  Bristol’s  low  bid  was  submitted  to 
the  Company  along  with  your  bid, — the  Dixie, — is  that 
right  ?  Didn ’t  you  say  you  bid  on  it  ? 

Mr.  Thurlow:  I  don’t  recall  our  bids. 
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Mr.  McDonnell:  Do  you  recall  who  took  part  in  that? 

Mr.  Thurlow :  I  think  probably  I  was  one  of  those!  who 
took  a  leading  part  in  it. 

Mr.  McDonnell:  You  were  also  bidder  on  it? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  Mr.  Yates  also  took  part  in  it,  did  he?: 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  He  was  not  connected  with  the  Alabama 
Power  Company,  was  he,  at  that  time? 

824  Mr.  Thurlow:  No,  sir. 

Mr.  McDonnell:  He  was  on  the  Dixie  payrdll  at 
that  time? 

Mr.  Thurlow:  Yes,  sir. 

9  _  i 

Mr.  Turner:  And  Mr.  Walmsley? 

Mr.  Thurlow:  He  was  general  manager  of  the  Pbwer 
Company. 

Mr.  Turner:  All  of  these  bids  were,  according  to  your 
information  if  not  from  your  actual  knowledge,  submitted 
to  the  Board  of  Directors  of  the  Alabama  Power  Company, 
were  they? 

Mr.  Thurlow:  As  I  recall,  they  were  submitted  by!  the 
bidders  to  the  President  of  the  Power  Company  and  then 
they  were  taken  up  later  by  the  board. 

Mr.  Turner:  We  will  cover  that  later  by  another  wit¬ 
ness  as  to  just  how  that  came  in. 

Mr.  McDonnell :  Mr.  President,  I  think  on  page  7  of;  the 
record  that  we  asked  for  these  bids. 

Mr.  Turner:  There  wdll  be  no  trouble  about  that,  Mr. 
McDonnell. 

Mr.  Turner :  Have  you  made  a  study  and  comparison  of 
the  bids  of  the  various  contractors  for  this  work,  Mr.  Thur¬ 
low,  in  a  general  way? 

Mr.  Thurlow:  Yes,  sir,  in  a  general  way  I  compared 
their  bid  with  our  experience. 

Mr.  Turner :  What  financial  or  other  advantage,  if  any, 
did  your  bid,  in  your  opinion,  have  over  the  other  bjids, 
as  gauged  by  actual  results.  In  other  words,  do  you 

825  think  that  giving  the  work  to  the  Dixie  Construction 
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Company  was  to  the  advantage  of  the  Alabama  Power 
Company  over  the  other  bidders  ? 

Mr.  Thurlow:  All  costs — to  take  the  contractors’  bids 
and  try  to  bring  them  up  to  date,  it  is  pretty  hard  to  tell 
whether  you  can  get  all  of  the  costs  in  their  bids  or  not,  on 
account  possibly  of  the  disputes  and  discussion  during  the 
job  as  to  the  conduct  of  the  work  between  two  different  or¬ 
ganizations  that  are  widely  separated.  In  general,  a  com¬ 
parison  of  the  actual  costs  with  what  might  have  been  ex¬ 
pected  from  any  of  these  bids  shows  a  very  satisfactory 
performance  on  the  part  of  Dixie. 

Mr.  Turner :  Do  you  think  that  the  results  w*ere  as  good 
or  better? 

Mr.  Thurlow:  I  think,  without  exception,  the  results 
were  better  than  we  could  have  expected  from  the  outside 
contractor,  though  I  don’t  say  this  as  a  reflection  on  the 
ability  of  any  of  these  contractors,  because  there  were  some 
able  firms  in  the  lot,  but  I  believe  that  we  did  have  a  knowl¬ 
edge  of  local  conditions  and  local  labor  and  an  insight  into 
the  work  that  these  other  bidders  did  not  have  at  that  time. 

President  White :  As  I  understand  you,  Mr.  Thurlow,  it 
is  your  judgment  that  it  would  be  very  difficult  to  determine 
from  the  completed  job  just  what  the  cost  would  have  been 
under  any  of  those  other  bids,  because  the  bids  them- 
826  selves  were  not  so  definite  as  to  enable  you  to  deter¬ 
mine  just  what  the  cost  would  have  been  under  the 
several  bids  if  the  project  had  been  completed  under  those 
other  bids? 

Mr.  Thurlow:  That’s  true.  The  bids,  plans  and  speci¬ 
fications.  Not  only  the  bid  on  the  part  of  the  contractor, 
but  our  own  data  was  incomplete  and  insufficient  at  that 
time.  Many  items  at  that  time  were  intangible  that  later 
turned  up  to  be  real  expensive  items. 

President  White:  Your  judgment  then  is  just  expressed 
as  a  very  general  judgment? 

Mr.  Thurlow:  I  am  positive  in  this:  That  the  Power 
Company  didn’t  make  any  mistake  in  giving  this  job  to  the 
Dixie  Company.  In  fact,  they  reaped  many  many  advan- 
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tages  from  it,  though  I  don’t  say  that  as  a  reflection  pn  any 
of  these  other  companies  who  were  considered  at  that  time, 
because  I  have  great  respect  for  them. 

President  White :  As  a  matter  of  fact,  your  plans  at  this 
time,  and  even  subsequent  to  this  time,  were  so  incomplete 
that  you  had  to  go  to  the  Federal  Power  Commission  and 
amend  your  plans  from  time  to  time,  did  you  not,  Mr.  iThur- 
low? — or  rather  the  Power  Company  did? 

Mr.  Thurlow:  Yes,  sir,  and  we  were  working  in  tiie  hy¬ 
draulic  laboratory  in  the  development  of  our  plans!  right 
up  to  the  time  that  we  were  pouring  concrete  and  bujilding 
forms.  We  were  not  only  in  our  laboratory,  ohr  own 
827  laboratory,  but  in  the  hydraulic  laboratories  (n  the 
east. 

President  White:  What  do  you  mean  by  hydraulic 
laboratories,  Mr.  Thurlow? 

Mr.  Thurlow:  I  mean  experimenting  to  determine  by 
laboratory  methods  information  which  the  engineer  can  not 
determine  with  a  slide  rule  and  paper  and  pencil.  We  ran 
a  long  series  of  tests  at  the  laboratory — Worcester  Poly- 
Tech  Institute  at  Worcester,  Massachusetts.  We  ran  some 
tests  at  Jackson  Shoals  plant.  We  had  a  laboratory  there. 
We  had  a  laboratory  out  here  at  East  Lake  where  we  could 
get  quantities  of  water  that  we  couldn’t  get  in  ourj  own 
laboratory.  We  were  constantly  in  the  laboratory ;  with 
some  problem. 

Mr.  Turner:  Did  you  set  up  scale  models? 

Mr.  Thurlow :  Yes,  sir,  we  set  up  a  scale  model  to:  one- 
twentieth  size  at  East  Lake,  and  one-tenth,  I  think  it  j  was, 
at  Jackson  Shoals.  i 

i 

Mr.  Turner:  As  a  result  of  these  experiments,  Mr.  Thur¬ 
low,  you  changed  your  plans  from  time  to  time,  did  you 
not? 

Mr.  Thurlow:  They  were  changed  a  great  deal  a$  the 
work  progressed.  In  fact,  the  last  two  foundations,  Ipnits 
3  and  4,  are  very  different  from  the  first  foundations,  Units 
1  and  2,  at  Mitchell  Dam,  on  account  of  the  information 
which  we  developed  in  the  laboratory,  and,  of  course^  the 
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work  would  have  saved  a  good  many  thousands  of 

828  dollars  on  those  two  foundations,  without  sacrificing 
any  efficiency  in  the  machines  by  simplified  water 

passages,  in  accordance  with  plans  which  we  developed  in 
the  hydraulic  laboratory. 

Mr.  Turner:  With  all  of  those  changes,  how  would  you 
have  compared  with  the  outside  contractors  on  the  job, — 
would  that  have  been  extras? 

Mr.  Thurlow:  Well,  with  the  unit  price  contractor, 
would  have  been  extra.  You  would  have  had  extras  with 
the  unit  price  contractor,  yes,  sir, — discussion  of  all  kinds, 
because  the  formula  in  connection  with  these  water  pas¬ 
sages  is  a  very  complicated  thing.  The  arrangement  of 
steel  reinforcing  is  a  very  complicated  thing,  and  we  would 
have  had  a  good  many  discussions  as  to  trimming  of  foun¬ 
dations  and  dimension  lines  with  the  unit  price  contractor. 
With  the  cost  plus  contractor  all  of  that  would  have  been 
absorbed  in  the  cost  of  the  work  as  we  paid  for  it  as  it  went 
along,  but  we  would  have  been  dealing  ■with  construction 
officials  who  possibly  w’ould  not  have  had  the  sympathy 
with  the  technical  side  of  the  problem  that  our  own  staff 
had  down  there. 

Mr.  Turner:  On  the  unit  price  plan,  these  changes 
would  have  necessarily  added  considerable  expense,  would 
they  not? 

Mr.  Thurlow:  Oh  yes,  unquestionably. 

Mr  Turner:  Would  it  have  involved  discussions  and 
disputes? 

829  Mr.  Thurlow:  Well,  it  would  have  involved  settle¬ 
ments  amounting  to  many  thousands  of  dollars. 

Mr.  Turner :  And  these  changes  were  made  in  the  course 
of  the  construction? 

Mr.  Thurlow:  Yes,  sir,  as  construction  proceeded. 

Mr.  Turner:  Made  without  any  difficulties  or  disputes 
whatever? 

Mr.  Thurlow:  Yes,  sir,  I  don’t  mean  that  we  tore  out 
anything  and  built  something  new,  but  we  changed  from 
one  plan  to  another.  We  threw  away  many  plans. 
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Mr.  Turner :  Now,  in  your  steel  piling  in  the  river, — did 
that  cause  any  change  in  the  plans? 

Mr.  Thurlow :  Well,  of  course,  we  ran  into  difficulties  in 
the  river  that  weren’t  evident  from  any  of  our  soundings 
or  drilling,  and  I  think  that  we  would  have  been  obliged  to 
have  given  the  unit  price  contractor  a  considerable  extra 
on  account  of  conditions  that  developed  there  which  were 
not  shown  on  the  plans. 

Mr.  Turner:  They  could  not  have  been  shown  bn  the 
plans,  could  they? 

Mr.  Thurlow :  Only  by  most  careful  research  work.  At 
the  beginning  we  ran  into  a  very  unusual  condition)  down 
there.  There  were  two  overhanging  rocks  with  big;  caves 
underneath  them.  Soundings  showed  the  level  of  the; top  of 
this  overhanging  rock  with  cavities  underneath, — in  tjie  bed 
of  the  river.  Our  pile  drilling  missed  those  entirely. 
830  We  built  our  coffer  dams  around  those  and  on|  them, 
and  started  to  pump  out,  and  you  absolutely  cpuldn’t 
have  pumped  them  out  because  practically  the  entire  Coosa 
River  was  flowing  through  under  those  two  rocks:  We 
worked  for  weeks  on  that.  There  were  things  of  thait  kind 
cropping  up  that  where  while  the  soundings  were  virtually 
as  the  original  field  men  prepared  them,  they  didn’t  bring 
out  the  true  conditions. 

Mr.  Turner:  Well,  you  never  can,  can  you? 

Mr.  Thurlow :  That  is  true.  It  would  be  only  by  Expos¬ 
ing  the  river  bed  to  the  eye  that  you  could  find  all  of  the 
difficulties  in  connection  with  that  work. 

Mr.  McDonnell:  That  condition  would  have  made  any 
job  cost  more  on  either  contract  unit  price  or  cost  plus? 

Mr.  Thurlow:  Yes,  sir,  the  unit  price  contractor  would 
probably  bid  so  much  for  river  control,  and  coming  into  a 
condition  like  this  is,  put  his  bids  on  plans  submitted  by 
the  Company,  which  don’t  disclose  conditions  like  this.  I 
think  the  unit  price  contractor  would  absolutely  be  due  an 
extra  on  account  of  anything  like  that,  and  in  this  particu¬ 
lar  case  it  would  have  run  into  a  tremendous  amopnt  of 
money. 
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Mr.  McDonnell :  He  would  bid  just  a  lump  sum  on  your 
representations  of  the  foundation  conditions? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  Now,  Mr.  Thurlow,  all  of  this  work 

831  had  to  be  done  under  the  direction  of  the  State 
Board  of  Health,  of  course? 

Mr.  Thurlow:  Yes,  sir,  with  respect  to  maintenance  of 
health  conditions  in  the  camp  and  also  with  respect  to 
malarial  control,  and  so  forth. 

Mr.  Turner:  And  also  the  Federal  Health  Service? 

Mr.  Thurlow:  Yes,  sir,  the  State  Board  of  Health  and 
the  Federal  Health  Service  worked  very  closely  together, 
especially  in  matters  of  malarial  control,  on  account  of  the 
fact  that  the  Federal  Service  has  some  experts  of  wonder¬ 
ful  ability  along  that  line  and  they  were  there  on  the  job 
from  time  to  time. 

Mr.  Turner:  Do  you  feel  that  the  fact  that  the  Dixie 
did  the  work  helped  to  co-ordinate  the  work  of  the  Power 
Company  and  Dixie  with  that  of  the  State  and  Federal 
health  authorities  in  a  way  that  probably  could  not  have 
been  done  with  an  outside  contractor  or  independent  con¬ 
tracting  firm? 

Mr.  Thurlow:  I  don’t  think  there  is  any  question  about 
it.  We  have  found  from  our  experience  with  fairly  good 
sized  contractors  that  it  is  the  hardest  thing  in  the  world  to 
get  them  to  look  after  the  health  of  their  employees,  es¬ 
pecially  with  respect  to  malarial  and  the  transmission  of 
malarial  all  over  the  territory.  Every  employee  that  came 
on  that  job  was  examined  for  malarial.  A  technician  took 
a  blood  smear  and  took  a  history  of  his  health  con- 

832  dition  for  the  past  several  years,  and  any  of  them 
that  showed  up  with  chills  and  fever  right  directly 

on  the  dam  itself,  we  allowed  a  certain  period  for  them  to 
get  rid  of  the  malarial,  but  in  the  work  in  the  basin, — clear¬ 
ing, — we  never  allowed  any  new  employee  to  go  into  that 
work  who  showed  any  signs  of  having  been  a  previous  car¬ 
rier  of  malarial. 


187 


i 
] 

i 
| 

j 

Mr.  Turner:  That  was  in  accordance  with  the  regula¬ 
tions  of  the  health  department? 

Mr.  Thurlow:  Yes,  sir,  and  the  scheme  of  things  which 
we  worked  out. 

Mr.  Turner:  And  it  is  in  accord  with  the  provision  of 
the  license  to  that  effect,  is  it  not? 

Mr.  Thurlow:  Well,  the  license  isn’t  so  specific. 

Mr.  Turner:  Well,  that  is  included  in  the  license  though, 
isn’t  it, — the  Federal  license  brings  that  point  out? 

Mr.  Thurlow:  Yes,  sir.  It  was  a  wonderful  experience 
in  malarial  control  to  go  through  that  job  with  practically 
no  transmission  of  malarial  and  no  malarial  in  camp  what¬ 
ever  at  any  time.  j 

Mr.  Turner :  Mr.  Thurlow,  one  going  there  and  looking 
at  that  finished  development  to-day  can  not  begin  to  bom- 
prehend  the  difficulties  that  were  encountered  in  the  |  con¬ 
struction  of  the  dam  and  power  house  and  the  camp  at  your 
reservoir,  can  they? 

Mr.  Thurlow:  No,  sir. 

Mr.  Turner:  The  completed  whole  doesn’t 
833  the  whole  picture,  does  it? 

Mr.  Thurlow:  No,  sir,  there  were  tons  of  sweat 
that  were  shed  on  that  job  that  no  one  will  ever  know  about, 
in  the  preparation  of  the  plans  and  the  carrying  out  of  the 
work. 

Mr.  Turner:  Of  course,  a  great  portion  of  that  is  abso¬ 
lutely  hidden  to  view  now? 

Mr.  Thurlow:  One  of  the  characteristics  in  work  of  this 
kind, — most  of  the  cost  of  the  job  is  getting  ready  tb  do 
the  work. 

Mr.  Turner:  The  records  are  the  only  thing  that  really 
reflect  the  difficulties  and  problems  that  you  have  there 
now,  are  they? 

Mr.  Thurlow:  Yes,  sir,  some  record  plans  and  record 
photographs,  and  some  recollections. 

Mr.  Turner :  The  soundings  for  your  foundation — those 
plans  went  on  for  some  time  prior  to  the  construction,!  did 
they? 
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Mr.  Thurlow:  Oh,  yes.  We  were  working  on  that  job, 
off  and  on,  from  1913,  I  think  it  was,  developing. 

Mr.  Turner:  You  had  Geologists  from  1913  on  up  to 
date? 

Mr.  Thurlow:  Yes,  sir,  and  during  the  work.  At  various 
times  during  the  work  we  had  Geologists  on  the  job  advis¬ 
ing  us  what  to  do  during  certain  stages  of  the  development. 

Mr.  Turner:  You  had  Doctor  Crosby,  did  you? 

Mr.  Thurlow:  Yes,  sir. 

834  Mr.  Turner:  Who  is  Doctor  Crosby? 

Mr.  Thurlow :  He  is  now  dead.  He  was  an  indus¬ 
trial  Geologist  who  developed  an  international  reputation 
reporting  on  dam  foundations  at  the  time  the  Metropolitan 
Water  Works  was  built  by  the  City  of  Boston  along  in  the 
nineties.  He  was  employed  by  the  government,  and  by  the 
City  of  New  York  and  by  many  companies  not  only  in  this 
country,  but  outside  of  this  country.  He  was  the  outstand¬ 
ing  industrial  geologist  who  specialized  on  this  class  of 
work  for  a  matter  of  thirty  years  or  more  in  this  country 
until  he  died,  and  when  we  looked  around  for  some  one  to 
report  on  this  project  we  naturally  looked  to  him.  He  re¬ 
ported  on  the  foundations  for  Wilson  Dam,  by  the  way,  for 
the  United  States  Government.  After  the  work  was  started 
and  some  of  the  engineers  reported  the  foundations  there 
were  of  doubtful  nature  and  that  the  government  was  mak¬ 
ing  a  huge  mistake  to  go  ahead,  they  called  him  in  and  he 
wrote  a  report  giving  the  foundations  a  complete  bill  of 
health  and  saving  the  construction  of  Wilson  Dam  for  the 
people  of  Alabama. 

Mr.  Turner :  Did  you  have  some  other  geologists  there  ? 

Mr.  Thurlow:  Yes,  sir,  we  had  Doctor  Lloyd  from  the 
University  of  Alabama. 

Mr.  Turner :  Did  they  personally  visit  the  place  and  go 
down  into  the  holes  and  exposed  places? 

Mr.  Thurlow:  Yes,  sir,  we  had  them  not  only 

835  here,  working  around  this  job,  for  a  matter  of  six  or 
eight  weeks.  They  also,  as  a  matter  of  information, 

made  comparisons  of  conditions  here  with  conditions  at 
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Lock  18,  Cherokee  Bluffs,  and  I  think  they  also  looked  at 
Lock  2,  and  they  made  a  study  of  the  relative  advantages  of 
all  of  these  sites  while  this  project  was  being  considered, 
reporting  favorably  on  this  site. 

Mr.  Turner:  You,  then,  resorted  to  every  means  to  pro¬ 
tect  the  public  and  make  the  structure  safe  by  using  men 
of  the  type  of  Doctor  Crosby  and  Doctor  Lloyd? 

Mr.  Thurlow:  Yes,  sir,  we  have  always,  on  all  work  of 
this  nature,  taken  every  possible  precaution  that  it  is  |pos- 
sible  for  a  human  to  take,  and  have  never  hesitated  to  go 
and  seek  the  best  advice  that  we  can  find  in  this  country, — 
not  only  on  the  natural  conditions  but  also  the  design  and 
stability,  and  so  forth. 

Mr.  Turner:  This  work  was  done  under  supervision  of 
the  District  Engineer  of  the  United  States,  at  Montgomery, 
was  it,  representing  the  United  States  Government? 

Mr.  Thurlow:  Yes,  sir,  this  Government  had  an  inspec¬ 
tor  there  for  a  large  part  of  the  work  and  they  finally  moved 
him  away. 

Mr.  Turner :  He  did  inspect  the  work  regularly,  though, 
in  line  with  his  duties? 

Mr.  Thurlow :  Yes,  sir,  for  a  long  period,  and 
836  then  after  he  left  he  made  periodical  trips  to  the!  job, 
and  we  submitted,  I  think,  monthly  reports  to!  the 
district  engineer,  and  any  bad  conditions  that  developed 
there  in  the  foundations  or  anything  else  we  always  npade 
it  a  point  to  call  it  to  the  attention  of  the  district  engineer 
so  as  to  be  sure  that  our  treatment  of  these  conditions 
would  be  satisfactory  to  the  Federal  Government. 

Mr.  Turner:  Now,  in  connection  with  the  navigation 
foundations, — there  were  certain  things  done  at  the  sug¬ 
gestion  of  the  government  with  reference  to  the  naviga¬ 
tion? 

Mr.  Thurlow :  Yes.  The  location  of  the  site  was  passed 
on  and  approved  by  the  War  Department  after  they  made 
a  very  careful  study  of  the  situation.  They  also  gave  us 
their  ideas  with  reference  to  the  provision  for  future  con- 


! 

i 

! 

j 


i 


190 


struction  of  the  lock,  and  passed  on  all  plans  covering  those 
points  that  came  up  during  the  construction. 

President  White:  That  has  to  be  done  in  all  of  these 
cases,  doesn’t  it? 

Mr.  Thurlow:  Yes,  sir.  There  is  a  good  deal  of  under¬ 
water  work  that  doesn’t  show  there,  that  was  done  for  navi¬ 
gation  work  in  the  future.  There  is  a  series  of  cribs  for  a 
guidewall  there  and  a  lot  of  excavation  was  done  for  the 
lock  and  some  concrete  in  a  small  portion.  Some  of  the 
lock  is  actually  poured  and  in  place  now. 

Mr.  Turner :  Now,  on  the  completion  of  this  work, 

837  did  the  State  health  authorities  and  the  Federal 
health  authorities  give  you  a  certificate,  approving 

the  work? 

Mr.  Thurlow:  The  State  health  officials  and  the  Dis¬ 
trict  Engineer  had  a  tour  of  inspection  of  the  entire  reser¬ 
voir  and  gave  us  a  certificate  stating  that  the  clearing  work 
and  malarial  control  had  been  done  in  a  way  that  was  sat¬ 
isfactory  to  them,  and  we  later  received  a  certificate  from 
the  Federal  Power  Commission  to  that  effect. 

Mr.  Turner:  We  would  like  to,  at  a  later  time  in  the 
hearing,  introduce  those  certificates,  if  the  Commission 
pleases. 

President  White :  They  will  be  received. 

Mr.  Turner :  Mr.  Thurlow,  in  this  work,  is  it  your  opin¬ 
ion  or  not,  in  your  various  relations  with  the  different  gov¬ 
ernmental  bodies  that  had  to  be  consulted  in  the  construc¬ 
tion  of  the  dam  and  the  other  works,  that  it  was  better  done 
through  an  organization  affiliated  with  the  Power  Company 
than  it  would  have  been  had  there  been  an  independent  con¬ 
tractor  doing  the  work? 

Mr.  Thurlow :  Oh  yes,  I  think  it  was  very  much  easier  to 
handle  the  situation  all  the  way  through.  Take,  in  the  case 
of  our  staff  in  the  reservoir  clearing — all  through  the  ma¬ 
larial  season,  whether  a  man  had  any  signs  of  malarial  or 
not  they  made  him  take  five  grains  of  quinine  every  day, 
and  to  have  left  that  routine  to  an  outside  contractor 

838  to  handle  it  is  something  that  just  wouldn’t  be  done. 
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Mr.  Turner:  Your  men  had  to  comply  with  that  or  get 
off  the  job,  didn’t  they? 

Mr.  Thurlow:  That  is  absolutely  right,  yes,  sir,  and  we 
succeeded  in  getting  them  to  do  it,  and  making  them  do  it 
and  the  result  of  it  was  that  there  was  no  transmission  of 
any  malarial  through  that  season. 

Mr.  Turner :  Could  that  have  been  true  had  an  indepen¬ 
dent  organization  been  doing  the  work? 

Mr.  Thurlow:  With  the  independent  organization,  it  is 
a  question  of  whether  you  would  have  had  the  sympathy  of 
the  superintendents  and  time  keepers  and  those  people  who 
look  after  those  things,  and  I  doubt  whether  those  yery 
people  would  have  taken  five  grains  of  quinine.  As  huihans, 
I  think  they  would  have  avoided  it,  not  having  any  sym¬ 
pathy  with  our  problem. 

Mr.  Turner:  Isn’t  it  your  opinion,  from  your  experience 
in  this  kind  of  work,  that  this  situation  made  it  imperative 
that  it  be  done  by  an  organization  where  it  could  be  Con¬ 
trolled  from  the  standpoint  of  the  public? 

Mr.  Thurlow:  Yes,  sir,  from  the  standpoint  of  the  pub¬ 
lic  interests  and  the  question  of  employment  of  local  labor 
and  local  men.  I  am  sure  it  was  many  times  better  to  have 
an  organization  under  our  control  than  some  one  coming  in 
here  from  New  York  or  somewhere  else  who  wquld 
839  naturally  have  brought  a  staff  with  them.  That  job 
was  built  almost  entirely  by  residents  of  Chilton  and 
Coosa  Counties.  If  you  will  go  through  our  list  of  foreriien 
on  that  work,  you  will  find  that  they  came  from  approxi¬ 
mately  a  small  area,  and  also  the  carpenters  and  mechanics. 

Mr.  Turner:  In  this  construction  camp,  Mr.  Thurlow, 
that  it  was  necessary  to  provide  for  the  employees — about 
how  many  employees  were  there, — the  average,  or  the  maxi¬ 
mum,  speaking  from  memory? 

Mr.  Thurlow :  As  I  recall  it,  we  probably  had  a  peak!  of 
about  1800  men  there.  We  had  a  camp  that  had  pretty  close 
to  four  thousand  people  in  it.  We  had  a  complete  sanitary 
system, — either  a  sewerage  disposal  system  or  some  method 
of  handling  waste  through  the  whole  camp, — a  filtered 
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water  supply,  stores,  barber  shops,  bakeries,  ice  plant, 
schools  and  churches,  amusement  halls,  and  every  facility 
to  treat  a  man  like  a  human  being. 

Mr.  Turner :  What  measures  -were  taken  for  the  protec¬ 
tion  of  the  public  safety  and  the  employees  engaged  in  this 
work  in  the  way  of  policing;  and  so  forth? 

Mr.  Thurlow:  We  had  a  set  of  regulations  governing 
the  conduct  of  people  in  the  camp  and  w'e  had  a  police  force 
to  see  to  it  that  those  regulations  were  carried  out. 

Mr.  Turner:  They  were  deputy  sheriffs,  were  they  not? 

Mr.  Thurlow:  Yes,  sir,  they  were  deputy  sheriffs. 

840  They  were  more  severe  than  the  average  regulations 
you  'would  find  in  a  town  of  that  size,  and  necessarily 

so  on  account  of  the  nature  of  the  camp. 

Mr.  Turner:  Did  you  have  any  difficulty  with  the  pro¬ 
hibition  violations,  and  what  measures  were  taken,  if  any, 
to  cope  with  that? 

Mr.  Thurlow:  We  had  the  usual  flooders  of  bootlegging 
and  moonshining  there  and  "we  had  deputies  who  were  able 
to  handle  those  people  and  they  did  handle  them.  We  ran 
the  job  strictly  as  a  dry  job  all  the  way  through.  The  camp 
w’as  absolutely  dry.  We  had  very  much  less  liquor  in  that 
camp  than  you  w^ould  get  in  a  town  of  the  same  size  almost 
anywhere  in  the  State,  on  account  of  the  constant  vigilance 
and  a  lot  of  diplomatic  handling. 

President  White :  We  will  recess  at  this  stage  until  two 
o  ’clock. 

(The  hearing  was  here  adjourned  at  12:45  P.  M.  until 
2:00  P.M.) 

841  Hearing  was  reconvened  at  2 :00  P.  M.  November 
21st,  1928,  and  the  following  proceedings  were  had: 

President  White.  The  Commission  will  come  to  order. 

Mr.  Turner:  We  are  ready,  if  the  Commission  pleases. 

President  White :  All  right  sir,  go  ahead. 

Mr.  Turner:  We  are  through  with  Mr.  Thurlow. 

President  WTiite:  Mr.  Thurlow,  as  the  Commission  un¬ 
derstands  from  your  testimony, — it  is  to  the  effect  that  at 
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the  beginning  of  the  construction,  or  at  the  time  the  i  Dixie 
Construction  Company  agreed  to  construct  Mitchell  i  Dam, 
that  the  Dixie  Construction  Company  was  a  separate  and 
independent  construction  company. 

Mr.  Thurlow:  Yes,  sir,  that  is  true. 

President  White:  And  that  it  so  contracted  with  the 
Alabama  Power  Company. 

Mr.  Thurlow :  That  is  true. 

President  White :  And  your  testimony  has  been  largely, 
as  we  understand  it,  addressed  to  showing  on  the  part  of 
the  Alabama  Power  Company  that  that  was  a  proper  con¬ 
tract  and  that  it  was  a  benefiical  contract  to  the  Alabama 
Power  Company? 

Mr.  Thurlow :  Yes,  sir,  in  many  ways. 

President  White :  Now,  it  appears  from  some  of  the  ex¬ 
hibits  offered  by  the  Company,  not  in  connection  with; your 
testimony,  that  the  Dixie  Construction  Company  wajs  or¬ 
ganized  through  certain  gentlemen  who  were  named 
842  in  the  charter, — W7alter  M.  Hood,  C.  A.  Bingham  and 
M.  P.  Randall, — do  you  know  if,  at  the  date  of  the 
charter,  September  6th,  1917,  whether  they  were  officers  or 
employees  of  the  Alabama  Power  Company? 

Mr.  Thurlow:  Yes,  sir,  they  were  all  employees  of  the 
Alabama  Power  Company. 

President  WTiite :  Do  you  remember  what  positions  they 
had  or  what  was  the  nature  of  their  employment? 

Mr.  Thurlow:  Mr.  Hood  and  Mr.  Bingham  were  in  the 
legal  department  and  Mr.  Randall  was  in  the  treasury  de¬ 
partment.  i 

President  White :  Do  you  know  if  they  were  incorpora¬ 
tors  of  the  Dixie  Construction  Company  as  a  medium  of 
organization  or  whether  they  undertook  the  organization 
of  the  corporation  through  a  purpose  of  participating  in 
this  sort  of  work  themselves, — are  you  able  to  state  as  to 
that  or  not?  ! 

Mr.  Thurlow:  I  cannot  state  personally,  except  that  I 
can  state,  as  a  matter  of  policy,  that  they  had  no  intention 
of  participating  personally  in  it. 
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President  White:  Your  opinion  is  then  that  they  were  a 
medium  of  the  Alabama  Power  Company  then? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  Mr.  White,  they  were  acting  for  the  Ala¬ 
bama  Power  Company  and  their  stock  was  owned  by  the 
Alabama  Power  Company. 

President  White:  Mr.  Turner,  now  I  don’t  care 

843  to  ask  Mr.  Thurlow  about  matters  appearing  in  your 
Exhibit  Number  2  if  you  prefer  that  I  should  ask 

your  other  witness. 

Mr.  Turner :  Mr.  Thurlow  is  familiar  with  some  of  them 
and  I  think,  perhaps,  you  had  better  ask  him.  Mr.  Martin 
will  go  on  the  stand  later  in  connection  with  some  of  them. 

President  White :  All  right.  The  respondent  has  intro¬ 
duced  here  an  exhibit  marked  ‘‘Respondent’s  Exhibit  Num¬ 
ber  2”,  which  purports  to  set  out  certain  facts  respecting 
the  incorporation  of  the  Dixie  Construction  Company,  the 
original  subscribers,  its  directors  and  officers  and  so  on. 
It  appears  from  this  exhibit  that  in  the  year  1920,  that 
Walter  M.  Hood  resigned  as  President  and  Thomas  W.  Mar¬ 
tin  was  elected  President;  that  0.  G.  Thurlow  was  Vice- 
President,  R.  A.  Mitchell  was  Vice  President, — Lamar  Al¬ 
dridge  was  elected  Secretary  and  R.  M.  MacLetchie  was 
elected  Treasurer,  and  that  the  stock  of  the  Company, 
through  transfers,  was  held  during  the  year  1920  as  shown 
in  the  last  column  on  the  right  of  that  page,  as  follows: 
Walter  M.  Hood,  8  shares,  0.  G.  Thurlow,  1  share,  L.  N. 
Means,  1  share,  Alabama  Power  Company,  740  shares, — 
according  to  your  information,  is  that  a  correct  statement? 
Mr.  Thurlow:  Yes,  I  think  that  is  correct. 

President  White:  And  the  statement  of  officers  and  di¬ 
rectors  and  stockholders  of  the  Dixie  Construction  Com¬ 
pany  for  1921,  1922  and  1923  were  as  stated  on  this  ex¬ 
hibit? 

844  Mr.  Thurlow:  Yes,  that  is  true. 

President  White:  Now,  in  the  year  1922  it  ap¬ 
pears  that  the  Winona  Coal  Company  succeeded  to  the 
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shares  held  by  the  Alabama  Power  Company  in  the  amount 
of  740  shares. 

Mr.  Thurlow:  That  is  true. 

President  White :  Do  you  know  anything  about  the  IWin- 
ona  Coal  Company  at  that  time, — was  it  a  subsidiary  oif  the 
Alabama  Power  Company? 

Mr.  Thurlow:  No,  it  was  a  subsidiary  of  the  Alabama 
Traction  Company.  That  was  a  foreign  company  at  i  that 
time. 

i 

President  White:  Alabama  Traction,  Light  and  Pbwer 
Company? 

Mr.  Thurlow:  Yes,  sir. 

President  WTiite :  Referring  again  to  the  nature  of  your 
testimony  in  chief,  the  Commission  understands  that  it  is 
your  view  that  it  was  better  business,  so  to  speak,  for  the 
Alabama  Power  Company  to  let  the  contract  for  Mitchell 
Dam  to  the  Dixie  Construction  Company  than  to  undertake 
construction  of  the  dam  by  a  construction  division  out  oif  its 
own  forces?  i 

Mr.  Thurlow:  Yes,  sir,  that  is  true.  That  decision  was 
based  on  nine  years  experience  operating  the  other  way  ;and 
it  was  especially  true  at  the  time  we  were  handling  a  Con¬ 
siderable  amount  of  work  when  we  were  a  real  operating 
company  during  the  war.  The  necessity  for  that  was 
brought  out  at  that  time  emphatically. 

845  President  WTiite:  And  as  we  understand  your 
testimony,  one  of  the  chief  benefits  flowing  out  of  ijhat 
situation  was  to  relieve  the  Alabama  Power  Company!  of 
the  necessity  of  devoting  the  time  of  its  officers  and  staff  to 
the  construction  work,  so  as  to  leave  them  free  or  free*  to 
carry  on  the  administration  of  the  utility  operation? 

Mr.  Thurlow:  That  was  one  of  the  big  advantages,  but 
there  were  a  number  of  others. 

President  White :  And  it  is  your  view  that  that  advan¬ 
tage  did  actually  accrue  in  the  carrying  on  of  the  construc¬ 
tion  work,  is  it? 

Mr.  Thurlow :  It  most  certainly  did,  and  does  at  the  pres¬ 
ent  time,  and  will,  I  think,  for  a  long  time  to  come. 
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President  White :  Now,  did  that  advantage  accrue  from 
the  beginning  of  that  construction  on  Mitchell  Dam? 

Mr.  Thurlow:  No,  I  wouldn’t  say  that  it  accrued  as  in¬ 
stantaneously.  It  was  gradual  improvement  all  the  time. 

President  White:  That  contract,  as  I  understand  it, — 
the  Dixie  Construction  contract,  or  acceptance  of  the  offer 
to  construct  the  Dam, — is  dated  about  August,  1921,  as  I 
recall. 

Mr.  Thurlow :  Somewhere  along  in  there,  yes,  sir. 

President  White:  It  is  evidence, — in  evidence.  It  will 
show.  Now’,  how  soon  after  that  was  it  before  this  advan¬ 
tage  did  accrue  to  the  Alabama  Power  Company? 

846  Mr.  Thurlow’ :  There  is  no  question  but  what  there 
wras  an  immediate  advantage,  but  I  mean  it  accrued 
more  as  Dixie  organization  improved  and  broadened  its 
scope, — the  advantage  grew  greater  and  as  the  operating 
problems  of  the  Power  Company  increased  the  advantage 
became  greater. 

President  White :  Well,  how  soon  was  it  after  that  con¬ 
tract  was  executed  before  the  Dixie  Construction  Company 
was  in  a  position  to  carry  on  this  construction  work  as  if 
the  Power  Company  had  no  interest  in  it  whatever? 

Mr.  Thurlow:  Well,  it  started  right  immediately  as  a 
cost-plus  contractor. 

President  White:  I  understand  the  contract  started  in 
that  way. 

Mr.  Thurlow:  Yes. 

President  White:  But  what  I  want  to  know  of  you  is 
how  soon  was  it  after  the  work  began  that  the  Alabama 
Power  Company  benefitted  from  the  advantage  which  you 
say  accrued  to  it  by  having  this  separate  independent  con¬ 
struction  company  carry  on  the  work? 

Mr.  Thurlow:  Oh,  I  think  there  was  an  immediate  ad¬ 
vantage.  That  advantage  has  increased  more  and  more  as 
time  has  gone  on,  but  there  was  a  distinct  advantage  im¬ 
mediately. 

President  White:  Well,  would  you  say  that  within  six 
months  after  you  started  construction,  or  within  six  months 
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after  this  contract  was  executed,  that  the  [Power 

847  Company  was  relieved  from  any  further  necessity  of 
furnishing  its  staff  or  employees  to  carry  cm  this 

project  work? 

Mr.  Thurlow:  No,  I  wouldn’t  say  that.  I  think!  there 
was  a  constant  close  contact  between  the  contractor  ahd  the 
Power  Company,  but  the  details  of  the  direct  execution  of 
the  work,  purchases,  expediting  handling  of  the  job  directly, 
the  Power  Company  was  relieved  of  all  of  that,  but  the 
questions  of  policy, — the  Power  Company  was  not  relieved 
of  that. 

President  White :  W7ell,  of  course,  everv  owner  has  some 
responsibility  attached  to  his  part  of  a  contract,  has  hfe  not? 

Mr.  Thurlow:  Yes,  sir,  especially  in  a  project  lik4  this, 
where  we  change  natural  conditions,  where  we  changed 
them  there. 

President  White:  That  is  incidental,  however,  more  or 
less,  to  any  kind  of  construction  work,  isn’t  it?  It  may  have 
been  different  in  degree  in  this  one,  but  not  in  nature  ? 

Mr.  Thurlow:  Well,  there  is  a  human  side  to  these  big 
projects  where  we  split  counties  in  two  and  flood  out  Homes 
and  roads  and  establish  settlements.  It  is  really  more  than 
something  incidental.  ! 

President  W7hite :  Now,  is  it  true  or  not  that  the  actual 
construction  work,  or  the  work  preparatory  to  construction 
of  the  Dam  and  works,  began  there  prior  to  1921  ? 

Mr.  Thurlow :  That  was  work  of  investigation. 
President  WTiite:  That  was  not  done  by  the  Dixie  [Con¬ 
struction  Company? 

848  Mr.  Thurlow:  I  think,  yes — I  think  that  pixie 
had  spent  possibly, — I  would  say  something  over  a 

hundred  thousand  dollars  in  investigation  work  fort  the 
Power  Company  prior  to  July. 

President  White:  Prior  to  July,  1921? 

Mr.  Thurlow:  Yes,  sir,  I  would  say  that.  You  see  we 
had  to  survey  roads.  The  survey  of  the  river  was  not  Com¬ 
plete.  We  had  surveyed  the  main  river,  but  we  never!  had 
surveved  all  of  the  branches.  W7e  wanted  to  have  a  inew 
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survey  of  the  site  to  check  up  the  original  survey,  so  as  to 
be  sure  that  somebody  had  not  slipped  somewhere.  We  had 
to  run  lines  for  precise  levels  up  and  down  the  river  to  con¬ 
nect  this  project  with  the  project  above  to  show  that  some¬ 
body  had  not  lost  a  foot  or  two  in  levels. 

President  White:  Was  all  of  that  work,  done  prior  to 
July,  1921,  included  in  the  contract?  In  other  -words,  was 
the  contract  treated  as  covering  that  work  prior  to  1921, — 
prior  to  July  or  August,  1921? 

Mr.  Thurlow:  I  think  the  wording  of  the  contract  was 
to  include  all  costs,  and  I  think  the  contract  included  that 
cost.  I  think  that  would  be  evident  from  a  reading  of  the 
contract. 

President  White:  That  is  your  recollection, — that  the 
contract  was  construed  as  covering  this  previous 
work? 

849  Mr.  Thurlow:  That’s  right,  yes,  sir, — all  costs  in 
connection  with  the  project.  As  I  recall  it,  Dixie 
held  a  lot  of  those  expenses  in  suspense  until  after  this 
whole  matter  was  settled  finally,  and  they  took  the  job  up 
as  a  major  construction  project. 

Mr.  McDonnell:  Mr.  Thurlow,  when  did  your  employ¬ 
ment  begin  with  the  Dixie  Construction  Company? 

Mr.  Thurlow:  I  don’t  remember,  Mr.  McDonnell.  There 
was  a  period  in  1918,  1919  and  1920  where  we  were  just 
gradually  building  the  Dixie  Company  up  to  the  point 
where  it  was  a  going  concern  and  we  would  have  to  look  up 
the  records  to  see. 

Mr.  Turner:  We  can  furnish  that  information. 

Mr.  McDonnell:  Prior  to  that  time,  you  were  with  the 
Alabama  Power  Company? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  In  what  capacity? 

Mr.  Thurlow':  As  Chief  Engineer. 

Mr.  McDonnell:  And  during  that  period  you  designed 
the  Dam? 

Mr.  Thurlowr:  Yes,  sir. 


Mr.  McDonnell :  And  during  that  time  the  preliminaries 
were  out  of  the  way - 

Mr.  Thurlow:  Yes,  sir,  there  had  been  a  tremendous 
amount  of  engineering  work  done  on  this  project.  Prior 
to  that  time  there  were  a  number  of  possible  projects  for 
the  Power  Company  to  enter  on.  We  would1  have 

850  to  compare  this  with  all  the  others  to  make  sufe  we 
were  selecting  the  right  one  for  that  particular 

period.  That  meant  a  comparison  not  only  of  the  cpst  of 

this  job,  but  with  the -  j 

Mr.  McDonnell:  Did  the  Alabama  Power  Company,  at 
the  time  of  the  organization  of  the  Dixie  Construction 
Company,  have  a  construction  department?  j 

Mr.  Thurlow:  Yes,  wTe  had  a  construction  and  engineer¬ 
ing  department. 

Mr.  McDonnell:  Now,  this  exhibit  that  was  put  ijn, — I 
don’t  know  whether  it  is  your  exhibit  or  not.  It  ha$  the 
executive  stamp  on  it.  That  is  Exhibit  No.  3.  i 

Mr.  Thurlow:  Yes,  sir,  this  is  from  our  records  on!  that 
date.  July  1st. 

Mr.  McDonnell:  You  know  this  to  be  true  and  correct, 
do  you? 

Mr.  Turner:  Who  prepared  that? 

Mr.  Thurlow:  I  didn’t  prepare  it.  I  don’t  know,!  sir. 
It  is  all  right  though. 

Mr.  McDonnell:  I  note  that  a  good  many  of  these  em¬ 
ployees  came  from  the  Alabama  Power  Company.  Would 
you  mind  including  on  that  exhibit  which  employees  chine 
from  the  Alabama  Power  Company? 

President  White:  Give  the  names  for  the  record,  j 

Mr.  Thurlow:  We  have  a  card  index  of  all  of  jour 

851  employees.  It  might  be  better  for  me  to  go  to  that 
and  give  you  a  later  answer  on  this,  because  if  I 

do  it  from  memory  I  am  going  to  make  a  good  many  mis¬ 
takes  on  it. 

i 

Mr.  McDonnell :  Well,  that  will  be  satisfactory,  but  you 
remember  generally - 
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Mr.  Thurlow:  There  is  a  statement  on  there  that  about 
40  percent  of  those  are  transfers  from  the  Power  Company. 

Mr.  McDonnell :  About  40  percent? 

Mr.  Thurlow:  Yes,  sir,  but  we  have  records  of  all  of 
those  men  that  we  can  give  you  from  a  card  index, — the 
employment  of  every  one  of  them. 

Mr.  McDonnell:  Well,  I  will  ask  you  to  do  that,  and  tell 
me  the  departments  they  were  taken  from  in  the  power 
department. 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  The  impression  I  get  from  the  evidence 
here  is  that  the  Dixie  kind  of  emerged  from  the  Power 
Company,  withdrew  from  that  organization,  didn’t  it, — 
kind  of  a  rib  taken  from  its  side,  so  to  speak. 

Mr.  Thurlow:  That  is  true.  From  the  dav  the  Power 
Company  started  to  operate  in  Alabama  we  were  in  a 
state  of  uncertainty  as  to  the  best  method  of  handling  our 
construction  work.  In  the  early  days  the  Alabama  Power 
Company  was  practically  a  construction  Company.  It  was 
not  an  operating  company,  and,  in  fact,  it  was  not  a  public 
utility. 

852  President  White:  You  mean  not  an  operating 
utility. 

Mr.  Thurlow :  Yes,  sir,  that  is  it.  And  we  were  growing 
in  that  period,  especially  following  the  War,  very  rapidly, 
and  our  operating  problems  were  getting  greater  and 
greater,  and  it  was  necessary  for  the  Power  Company  to 
concentrate  more  and  more  on  those  problems. 

Mr.  McDonnell:  Mr.  Thurlow,  do  vou  recall  the  extent 
of  the  outside  construction  work  that  the  Dixie  had  done 
prior  to  the  undertaking  of  the  construction  of  Mitchell 
Dam,  on  the  Vida  to  Montgomery  line  or  the  Gadsden  work 
that  you  did  for  the  Schuler  interests,  or  the  Gadsden- 
Linville  line  that  you  built  for  the  Georgia  Power  Company 
or  the  Tuscaloosa  line  that  you  built  for  some  interests  in 
Tuscaloosa? 

Mr.  Thurlow:  I  don’t  recall  in  detail  what  that 
amounted  to.  Off-hand,  it  was  from  five  hundred  thousand 
dollars  up. 
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Mr.  McDonnell :  Now,  during  those  years,  what  was  the 
total  amount  of  construction  that  the  Dixie  Construction 
Company  did  for  all  parties, — for  your  own  company  as 
well  as  the  outside  interests?  Will  you  have  thatj  Mr. 
Turner? 

Mr.  Turner :  Yes,  sir,  we  have  got  it  for  1919, 1920,  il92l, 
1922  and  1923.  j 

Mr.  McDonnell :  Mr.  Thurlow,  do  you  recall  the  form  of 
contract  under  which  these  outside  jobs  were  constructed? 

Mr.  Thurlow :  Sometimes  a  letter,  sometimes  a  draift  of 
contract  that  was  never  finally  prepared,  and  you  Jcnow 
some  of  them  were  more  or  less  emergency  jobs. 
853  At  the  time  the  Dixie  built  the  line  to  Montgomery, 
Montgomery  was  practically  without  power  and 
practically  without  lights. 

Mr.  McDonnell:  Well,  was  that  done  on  a  cost-plus 
basis?  | 

Mr.  Thurlow:  Yes,  sir,  that  was  done  on  a  cost-plus 
basis.  I  think  it  was  cost,  plus  so  much  a  mile,  plu^  the 
plant  rental.  We  really  never  had  any  contract  excepting 
a  memorandum  that  was  to  be  used  as  the  basis  of  drafting 
the  contract,  but  we  got  the  whole  work  completed  and  !paid 
for  before  we  had  time  to  confer  with  any  lawyers  to  draft 
a  contract.  j 

Mr.  McDonnell :  I  understood  you  to  testify  awhile i  ago 
that  the  advantages  you  named  in  having  a  separate  con¬ 
struction  company  to  do  the  construction  work  have  been 
fully  realized? 

Mr.  Thurlow:  Oh,  they  most  certainly  have,  and  as  I 
see  it,  we  will  realize  them  as  long  as  this  development  con¬ 
tinues  in  southeastern  territory. 

President  White:  Mr.  Thurlow,  it  isn’t  customary,  is  it, 
for  independent  construction  companies  to  proceed  yvith 
construction  work  that  involves  a  quarter  to  a  half  million 
dollars,  is  it,  without  having  an  express  contract? 

Mr.  Thurlow:  Well,  no,  I  wouldn’t  say  that  it  was  ordi¬ 
narily  so,  but  in  the  case  I  speak  of,  on  the  line  for 
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854  Montgomery,  that  was  done  for  the  Daugherty  in¬ 
terests  and  the  city  was  in  distress,  and  we  had  the 

power  available,  and  we  had  the  facilities  to  go  through 
and  build  that  line  for  them  better  than  any  other  facilities 
that  were  available. 

Mr.  McDonnell:  When  you  say  “we”,  who  do  you 
mean, — the  Dixie  Construction  Company  or  the  Alabama 
Power  Company? 

Mr.  Thurlow:  The  Dixie  Construction  Company. 

Mr.  McDonnell:  Now,  when  the  Alabama  Power 
Company  undertook  the  contract  for  the  government,  was 
the  Dixie  in  existence  then? 

Mr.  Thurlow :  No,  it  was  not. 

Mr.  McDonnell:  It  had  not  been  formed? 

Mr.  Thurlow:  At  least  it  was  not  in  a  sufficiently  di¬ 
gested  form  to  use  on  that  work. 

Mr.  McDonnell:  Well,  that  was  done  by  the  construction 
department  of  the  Alabama  Power  Company? 

Mr.  Thurlow’ :  Yes,  sir. 

Mr.  McDonnell:  And  what  size  contract  wTas  that,  Mr. 
Thurlow  ? 

Mr.  Thurlowr:  Approximately  five  million  dollars. 
President  White:  Did  the  Powder  Company  find  it  es¬ 
pecially  difficult  to  perform  that  contract  ? 

Mr.  Thurlow :  Not  especially  difficult,  but  it  absorbed  all 
the  time  of  the  executives.  The  officers  of  the  Power  Com¬ 
pany  were  obliged  to  give  their  time  to  that  contract  in¬ 
stead  of  the  Power  Company  as  an  operating 
company. 

855  President  White:  So  far  as  having  a  sufficient 
personnel  and  equipment  vrere  concerned,  the  Power 

Company  was  equipped  to  perform  the  contract  without 
any  particular  difficulties  on  its  part,  as  far  as  those  fea¬ 
tures  were  concerned? 

Mr.  Thurlow:  Yes.  There  was  no  difficulty  as  to  that. 
President  White:  What  year  was  that? 

Mr.  Thurlow :  That  was  in  1917  and  1918. 
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President  White:  Well,  following  that,  did  the  Power 
Company  dissolve  that  construction  branch  of  its  com¬ 
pany? 

Mr.  Thurlow:  No,  we  cut  back  a  great  deal,  from  up¬ 
wards  of  a  thousand  men  down  to  just  a  hundred  or  two. 

President  White:  Your  cut-back  was,  however,  jshiefly 
on  unskilled  labor,  wasn’t  it? 

Mr.  Thurlow:  No,  it  went  right  down  the  linel  All 
classes  of  labor.  We  laid  off  superintendents  and  walking 
forces  and  master  mechanics  and  right  down  the  line. 

Mr.  McDonnell:  Mr.  Thurlow,  you  made  reference  this 
morning  to  the  Ohio  River  plant  built  by  Sanderson  & 
Porter  on  71/4%  contract? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  Do  you  know  what  service  Sanderson 
&  Porter  performed  for  the  7^%, — have  you  see  th£  con¬ 
tract?  I 

Mr.  Thurlow:  Yes,  sir,  I  have  seen  the  contract,  j but  I 
haven’t  one  here. 

856  Mr.  McDonnell:  You  say  you  have  one  here? 

Mr.  Thurlow:  No,  I  haven’t.  That  7%%  ulas  to 
cover  the  New  York  office  and  the  profit  and  overhead.  I 
think  practically  all  the  other  charges  were  direct  charges. 
That  is,  the  drafting  and  designing  and  all  of  that,  j 

Mr.  McDonnell:  Well,  what  would  you  designate  as 
overhead,  so  the  record  will  be  clear?  j 

Mr.  Thurlow:  The  officers  of  the  New  York  office  who 
directly  did  not  handle  the  details  of  that  one  job  but 
were  interested  in  the  management  of  the  company  as  a 
whole.  I 

Mr.  McDonnell :  Are  you  familiar  with  their  organiza¬ 
tion? 

Mr.  Thurlow:  In  a  general  sort  of  a  way.  We  hpve  a 
number  of  their  men  with  us,  and  they  have  taken  a  pum- 
ber  of  our  men  from  us  at  various  times. 

Mr.  McDonnell:  You  don’t  know  what  the  7^%  would 
be,  though,  do  you? 
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Mr.  Thurlow:  No,  I  don’t,  but  we  could  furnish  that. 

Mr.  McDonnell:  Now,  Mr.  Thurlow,  you  mentioned 
something  about  the  sanitation  or  sewerage  control,  and 
bootlegging - 

Mr.  Thurlow :  Yes,  sir,  we  stopped  that. 

Mr.  McDonnell :  Those  went  into  the  cost  of  the  job,  did 
they  not,  as  well  as  the  quinine  that  you  gave  them? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  Now,  when  the  bids  were  called  for  on 
this  work,  you,  of  course,  had  prepared  a  set  of  plans 

857  that  you  sent  out,  and  advertised  for  bids - 

Mr.  Thurlow:  No,  we  didn’t  advertise  for  bids. 
We  invited  bidders  and  we  had  a  set  of  general  plans  and 
a  set  of  general  specifications. 

Mr.  Turner:  You  mean  the  Power  Company  when  you 
say  “we”  in  that  connection? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  You  probably  still  have  a  record  of 
that,  have  you  ? 

Mr.  Thurlow:  Yes,  sir,  we  have  a  record  of  that  invi¬ 
tation  to  bid,  I  think. 

Mr.  McDonnell:  And  what  they  bid  on? 

Mr.  Thurlow:  I  am  not  sure  that  we  will  be  able  to  in¬ 
troduce  the  identical  plans  or  not. 

Mr.  Turner:  Weren’t  they  the  plans  that  were  attached 
to  the  license  by  the  Federal  Power  Commission? 

Mr.  Thurlow:  We  would  have  to  check  that.  The  speci¬ 
fications,  we  have,  but  I  am  not  sure  that  we  can  introduce 
the  identical  plans  that  were  sent  out  or  not.  It  depends 
on  vrhether  we  referred  to  them  by  number  when  we  called 
for  bids. 

Mr.  McDonnell:  Mr.  Thurlow,  can  you  make  it  a  little 
bit  more  definite  for  us, — the  nature  of  the  experimental 
work  that  was  done  in  the  laboratories  at  Worcester  Poly¬ 
technic  Institute  and  your  other  experimental  laboratories 
near  here,  so  that  we  can  get  a  little  better  idea  as  to  just 
what  work  was  done? 
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858  Mr.  Thurlow:  This  design  we  adopted!  for 
Mitchell  Dam  was  new  and  untried.  The  idea  we 

had  was  to  make  use  of  the  water  flowing  over  the  dam  to 
do  useful  work.  We  had  a  section  down  there  that;  was 
relatively  short,  and  we  needed  the  entire  width  of  the  river 
for  spillway,  so  we  developed  an  idea  of  discharging  water 
from  the  turbines  under  the  overflow  water,  going  over  the 
dam,  and  developed  a  principle  of  controlling  the  back 
water  by  means  of  that  overflow  water, — by  means  of  using 
the  energy  in  that  overflow  water.  We  found  that  we 
couldn’t  figure  out  the  results  so  as  to  be  absolutely  sure, 
so  we  decided  we  would  start  a  small  hydraulic  laboratory 
and  settle  the  thing,  so  we  selected  a  place  out  at  East  iLake, 
— at  the  spillway  from  East  Lake, — and  put  in  a  small 
laboratory  there  to  develop  the  theory  and  the  principle  of 
the  thing.  We  developed  the  theory,  and  there  were  Some 
questions  as  to  whether  we  were  absolutely  right  or  not,!  and 
whether  we  could  depend  upon  those  results  or  not  pn  a 
structure  of  this  magnitude,  so  we  decided  to  double;  the 
size  of  the  model  and  run  the  same  number  of  tests  on  ^hat, 
but  there  wasn’t  enough  water  at  East  Lake  to  do  that,  sc 
we  built  a  model  at  Jackson  Shoals  and  we  ran  that  series 
of  tests  there  and  found  they  checked  absolutely  and  that 
we  had  a  set  of  formulas  that  we  could  depend  on,  andj  got 
enough  information  to  justify  us  in  going  ahead  with  that 
design.  Incidentally,  our  subsequent  checks  developed 
within  less  than  one-half  percent  of  what  we  j  de- 

859  veloped  on  those  models.  Then  we  got  into  a  ques¬ 
tion  of  the  design  of  draft  tubes.  At  that  time  there 

were  two  or  three  schools  of  thought  on  draft  tube  design 
and  there  were  a  number  of  patented  tubes  that  manufac¬ 
turers  were  pushing.  Some  of  them  were  very  very  compli¬ 
cated  in  design  and  very  expensive  to  build,  and  we  had  an 
idea  that  a  lot  of  those  manufacturers’  and  engineers’ 
theories  were  theories  of  a  dubious  nature.  We  didn’t  have 
any  facilities  here  for  testing  the  different  types  of  diraft 
tubes,  so  we  decided  to  run  the  tests  at  Worcester,  Massa- 
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chusetts,  where  they  had  facilities  to  measure  energy  in 
quantities  of  water  to  a  very  high  degree  of  accuracy,  and 
also  because - 

Mr.  Turner:  What  school  was  that? 

Mr.  Thurlo'w:  That  was  Worcester  Polytechnic  Insti¬ 
tute — because  Professor  C.  M.  Allen  there  is  a  hydraulic 
testing  engineer  of  outstanding  ability  and  outstanding 
integrity,  w’e  felt  that  any  test  he  conducted  would  not  be 
questioned  by  anybody,  and  our  idea  in  going  there  was  to 
simplify  and  cheapen  our  construction.  We  worked  all  win¬ 
ter  up  there,  and  when  we  got  through  we  settled  on  a 
design  of  draft  tube  which  we  have  used  almost  consis¬ 
tently  since,  with  some  changes  of  a  minor  nature,  which 
is  very  much  cheaper  to  build  than  the  type  which  the 
manufacturers  were  proposing  at  that  time.  It  was  some¬ 
thing  that  had  to  be  worked  out  in  a  laboratory  and  could 
not  be  worked  out  in  the  office,  and  something  that 
860  involved  the  construction  or  building  of  a  model  of 
a  draft  tube,  as  proposed  by  one  manufacturer,  and 
testing  it,  and  a  model  of  another  as  proposed  by  another 
manufacturer  and  testing  it,  according  to  different 
theories,  and  the  models  which  wTe  developed,  until  we 
finally  arrived  at  a  simple  design  which  gave  us  as  good  a 
performance  as  the  complicated  design. 

Mr.  Turner:  You  have  saved  money  on  it? 

Mr.  Thurlow:  Oh,  we  have  saved — in  the  course  of  our 
experience  it  will  run  into  the  tens  of  thousands  of  dollars, 
and  on  this  particular  job  it  is  pretty  hard  to  say  just  what 
we  did  save,  because  by  putting  in  that  simple  construc¬ 
tion  we  speeded  up  the  entire  job  some  weeks,  and  we  were 
caught  by  the  winter  floods  there  and  were  badly  em¬ 
barrassed  by  them  in  making  our  final  closure,  and  if  we 
had  been  two  weeks  later  we  would  have  had  to  sit  around 
on  that  job  until  the  following  summer  to  close  it.  I  don’t 
know  what  the  cost  would  have  been,  but  it  might  have  been 
a  million  dollars. 
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Mr.  McDonnell:  Was  this  work  carried  on  by  the 'Dixie 
Construction  Company  or  the  Alabama  Power  Company, — 
this  experimental  work? 

Mr.  Thurlow:  I  can’t  tell  you. 

Mr.  McDonnell:  Do  you  know  the  cost  of  the  experi¬ 
ments? 

Mr.  Thurlow:  No,  sir. 

Mr.  McDonnell:  Not  even  approximately? 

Mr.  Thurlow:  No,  I  can’t  tell  you.  They  ran  into 

861  quite  a  considerable  amount,  but  it  is  something  we 
can  get  from  the  figures,  I  think. 

Mr.  McDonnell:  You  have,  however,  in  the  plan£  the 
tubes  approved  in  the  experiments  of  the  other  plants? 

Mr.  Thurlow:  Yes,  but  we  never  have  since  that  tiniie  let 
up  on  our  experimental  work.  WTe  have  gone  back  to  Wor¬ 
cester.  We  have  conducted  in  the  last  year  a  series  of 'tests 
at  York,  Pennsylvania,  and  we  conducted  a  series  of  jtests 
in  Crampton’s  laboratory  and  we  have  a  series  of  tests  we 
are  conducting  right  now  here  on  Avenue  F,  and  it  is  an 
endless  proposition. 

Mr.  McDonnell:  Were  they  mostly  of  draft  tube  design? 

Mr.  Thurlow:  Draft  tube  design,  yes,  sir,  to  some 
extent,  because  what  happened  was  this:  We  showed  the 
manufacturer  of  the  complicated  draft  tube  we  could  get 
as  good  results  with  the  simple  draft  tube  as  he  was;  get¬ 
ting  with  the  complicated  draft  tube,  and  he  immediately 
took  his  design  and  looked  it  over  and  put  it  in  the  labora¬ 
tories  and  developed  it  until  he  was  getting  as  good  results 
as  we  were,  and  we  have  to  take  that  and  break  it  down 
again.  It  has  been  a  constant  contest. 

Mr.  McDonnell :  I  understand  that  growing  out  of  these 
experiments  and  certain  information  obtained,  there  were 
certain  patents  issued  in  your  name  ? 

Mr.  Thurlow:  Yes,  sir. 

862  Mr.  McDonnell :  Now,  just  what  did  those  patents 
cover,  Mr.  Thurlow? 
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Mr.  Thurlow:  They  covered  the  design  of  this  fall  in- 
creaser  and  its  application  and  use. 

Mr.  McDonnell:  That  is  just  the  suppresser  feature? 

Mr.  Thurlow:  Yes,  sir.  I  never  placed  any  great  value 
on  those  patents,  because  it  has  always  seemed  to  me  that 
any  patent  of  that  nature  is  very  easy  to  break  down. 

Mr.  Turner:  You  get  no  royalties  from  the  Power  Com¬ 
pany  for  the  use  of  those,  do  you? 

Mr.  Thurlow:  No,  sir. 

Mr.  Turner:  And,  as  a  matter  of  fact,  you  especially 
disclaimed  it  from  the  Alabama  Power  Company? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  You  say  it  is  general  information? 

Mr.  Thurlow :  Yes,  sir. 

Mr.  McDonnell :  Is  it  being  used? 

Mr.  Thurlow:  There  is  a  project  up  on  the  Kentucky 
river  where  it  is  being  applied  by  the  Insulin  people.  I 
never  have  attempted  to  collect  any  royalties  from  it. 

Mr.  McDonnell :  You  are  overlooking  a  bet. 

Mr.  Thurlow:  No,  my  time  is  pretty  well  absorbed  by 
these  problems  here. 

Mr.  Tomlin:  Mr.  Thurlow,  is  that  the  Dix  Dam? 

Mr.  Thurlow :  No,  sir. 

Mr.  Tomlin:  Is  it  Lock  7? 

863  Mr.  Thurlow:  It  is  probably  Lock  7,  but  I  don’t 
know.  It  is  written  up  in  some  of  the  magazines. 
The  same  principles  apply  there.  It  is  a  definite  crib  on 
this  design  and  their  engineers  took  this  design  and  put  it 
in  there.  There  is  no  question  about  it. 

Mr.  McDonnell :  What  part  of  the  Lock  12  development 
did  the  construction  department  of  the  Alabama  Power 
Company  build? 

Mr.  Thurlow :  They  built  the  super-structure.  They  in¬ 
stalled  the  crest  gates  and  they  built  that  final  deck  over  the 
dam,  and  installed  the  equipment, — sort  of  a  winding  up  of 
that  job. 

Mr.  McDonnell:  Would  the  expenditures  amount  to  half 
of  the  total  expenditures? 
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Mr.  Thurlow :  They  probably  did,  and  when  you  Con¬ 
sider  the  equipment  was  bought  by  the  Power  Company, — 
yes,  I  would  say  more  than  half. 

Mr.  McDonnell:  Were  you  connected  with  the  project? 

Mr.  Thurlow :  Yes,  I  was  designing  engineer. 

Mr.  McDonnell:  What  kind  of  construction  force  did 
the  Power  Company  have  in  those  days? 

Mr.  Thurlow:  Well,  it  was  practically  a  construction 
company  at  that  time.  There  was  no  operating  to  spCak 
of. 

Mr.  McDonnell:  You  spoke  of  a  Gadsden  construction 

by  the  Phoenix  Operating - 

Mr.  Thurlow:  Yes,  sir.  j 

864  Mr.  McDonnell :  That  property  was  acquired  |by 
your  company  after  your  company  was  organized? 

Mr.  Thurlow :  That  is  correct. 

Mr.  McDonnell:  Are  you  familiar  with  the  contract 
under  which  that  work  was  constructed  ? 

Mr.  Thurlow:  With  the  Phoenix? 

Mr.  McDonnell:  Yes,  sir, — that  old  contract? 

Mr.  Thurlow:  No,  sir,  I  am  not.  That  contract  Was 
cancelled  in  some  way. 

Mr.  McDonnell:  Now,  the  McArthur  contract, — you  say 
you  paid  them  an  equipment  rental,  I  believe,  and  they  bujilt 
the  foundations  and  the  mass  part  of  the  dam? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  What  was  the  arrangement  under  that 
contract? 

Mr.  Thurlow:  That  was  cost-plus. 

Mr.  McDonnell:  Cost  plus  a  percentage? 

Mr.  Thurlow:  I  think  it  was  cost-plus,  and  fees. 

Mr.  McDonnell:  Cost-plus  and  fees? 

Mr.  Thurlow :  Yes,  sir,  plus  the  rental. 

Mr.  King:  Mr.  Thurlow,  when  you  took  the  place  as 
Vice-President  of  the  Dixie  Construction  Company,  did  vbu 
continue  to  be  an  officer  of  the  Alabama  Power  Company? 

Mr.  Thurlow:  I  wasn’t  an  officer. 
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Mr.  King:  You  have  at  no  time  been  an  officer  of  both 
corporations? 

865  Mr.  Thurlow:  Oh,  yes. 

Mr.  King:  And  since  the  Dixie  Construction 
Company  was  organized,  have  you  also  been  an  officer  of 
the  Alabama  Power  Company? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  King :  So  you  have  held  offices  in  both  companies  at 
the  same  time  ? 

Mr.  Thurlow’:  Yes,  that’s  true. 

Mr.  King :  Are  you  now  an  officer  of  both  corporations  ? 

Mr.  Thurlow:  Yes,  sir,  I  am  an  officer  of  both  com¬ 
panies. 

Mr.  King :  Do  you  know  w’hat  the  Alabama  Pow’er  Com¬ 
pany  paid  for  the  740  shares  of  stock  in  the  Dixie  Construc¬ 
tion  Company? 

Mr.  Thurlow:  No,  I  do  not. 

Mr.  King:  Do  you  know  why  the  Alabama  Power  Com¬ 
pany  sold  or  transferred  that  stock  to  the  Winona  Coal 
Company  in  1922  ? 

Mr.  Thurlow’:  Well,  only  in  a  general  sort  of  a  way.  It 
is  a  matter  of  history.  At  that  time  the  Alabama  Power 
Company  was  controlled  by  a  foreign  company,  the  Ala¬ 
bama  Traction,  Light  &  Pow’er  Company. 

President  White :  The  Alabama  Traction,  Light  & 
Pow’er  Company  owned  the  common  stock  of  the  Alabama 
Power  Company  at  that  time? 

Mr.  Thurlow:  Yes,  sir,  and  we  had  a  program  at  that 
time  of  broadening  the  whole  situation  here  and  of  doing 
aw’ay  with  the  foreign  corporation  and  developing 

866  the  Southeastern  Light  &  Power  Company.  It  was 
a  type  of  program  that  would  take  a  long  time  to 

develop  and  work  out  and  in  that  time  this  particular  stock 
was  in  the  hands  of  one  company  and  then  another.  The 
reasons,  the  lawyers  can  give  you  better  than  I  can,  but 
they  were  good  legal  reasons. 

Mr.  King:  Now,  is  it  your  view  that  since  the  creation 
and  organization  of  the  Dixie  Construction  Company,  any 
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service  which  the  administrative  officers  or  staff  of  the  Ala¬ 
bama  Power  Company  have  performed  in  connection  with 
the  construction  work  has  been  more  or  less  incidental?; 

Mr.  Thurlow:  No,  I  don’t  think  so.  I  think  that  it  is 
becoming  of  less  and  less  importance,  but  I  don’t  think  at 
any  time  you  can  say  it  is  incidental. 

Mr.  King:  I  understood  one  of  the  chief,  if  not  the 
chief,  purpose  of  organizing  the  Dixie  Construction  Com¬ 
pany  was  to  relieve  the  staff,  the  executive  officers  and  st^ff 
of  the  Alabama  Power  Company  from  supervision  or  aijiy 
activities  in  connection  with  the  construction,  is  that  so?: 

Mr.  Thurlow:  That  is  true  and  that  has  been  the  direct 
result. 

Mr.  King:  That  has  been  the  result? 

Mr.  Thurlow:  Yes,  sir,  but  they  still  have  the  owner’s 
interest,  which  is  something  more  than  incidental  now  I 

President  White:  After  1921  their  interest  was  chiefly 
that  of  an  owner’s  interest  in  the  construction  work, 
867  was  it? 

Mr.  Thurlow:  Well,  in  part,  and  also  there  was 
a  great  deal  of  history  and  development  work  that  the 
Power  Company  had  done  that  it  was  necessary  to  tuifn 
over  gradually  to  the  Dixie  Company. 

President  White:  Anything  else,  Mr.  King? 

Mr.  King:  That’s  all. 

President  White:  Do 'you  desire  to  ask  any  questions, 
Mr.  Tomlin? 

Mr.  Tomlin:  No,  sir. 

President  White:  Mr.  Morgan? 

Commissioner  Morgan :  No,  sir. 

President  White :  Mr.  McDonnell  ? 

Mr.  McDonnell:  Yes.  Mr.  Thurlow,  do  you  know  wh^it 
the  Power  Company  received  from  the  sale  of  this  slocjk 
to  the  Winona  Coal  Company? 

Mr.  Thurlow:  No,  I  do  not. 

President  White:  Did  the  Alabama  Traction,  Light  & 
Power  Company  own  the  common  stock  of  the  Alabama 
Power  Company  in  1921? 
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Mr.  Thurlow:  Yes,  sir. 

President  White :  And  also  at  that  time  owned  the  stock 
of  the  Winona  Coal  Company? 

Mr.  Thurlow:  Yes,  sir. 

President  White:  And  so,  during  those  three  years  it 
was  just  a  case  of  shifting  stock  either  from  the 

868  Alabama  Power  to  the  Winona  Coal  Company,  or 
from  the  Winona  Coal  Company  to  the  Alabama 

Power  Company,  both  of  which  were  owmed  by  the  Ala¬ 
bama  Traction,  Light  &  Power  Company? 

Mr.  Thurlow :  That  is  true,  yes,  sir. 

Mr.  McDonnell :  Mr.  Thurlow,  will  you  tell  us  just  what 
part  Mr.  E.  A.  Yates  took  in  the  company’s  affairs  and  in 
the  Dixie  Construction  Company’s  affairs  during  the  term 
of  his  employment, — what  duties  he  performed? 

Mr.  Thurlow:  Mr.  Yates  was  employed  as  a  consulting 
engineer,  who  advised  us  in  connection  with  our  engineer¬ 
ing  problems. 

Mr.  McDonnell:  All  engineering  problems? 

Mr.  Thurlow:  All  engineering  problems,  but  especially 
in  connection  with  Mitchell  Dam. 

President  White:  Well,  wasn’t  he  at  that  time  an  en¬ 
gineer  on  the  staff  of  the  Alabama  Povrer  Company? 

Mr.  Thurlow:  No,  he  was  retained  as  a  consulting  en¬ 
gineer.  I  don’t  know  whether  there  were  any  charges  to 
the  Alabama  Power  Company  for  any  of  his  services  at 
that  time  or  not.  They  were  not  so  very  great.  The  prin¬ 
cipal  problem  we  had  at  that  time  was  Mitchell  Dam. 

President  White:  His  employment,  during  this  time, 
during  construction  of  Mitchell  Dam,  was  by  the  Dixie 
Construction  Company  entirely? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell :  As  a  matter  of  fact,  wasn’t  he  on 

869  the  Alabama  Power  Company’s  payroll  prior  to  the 
time  he  had  gone  to  the  Dixie  Construction  Com¬ 
pany? 

Mr.  Thurlow:  No,  he  had  been  on  the  Alabama  Power 
Company’s  payroll  up  until  1914,  and  when  he  actively 


entered  this  construction  work  the  Dixie  Construction  Com¬ 
pany  employed  him  as  consulting  engineer. 

Mr.  Turner :  He  was  employed  on  this  Mitchell  Dank  job 
at  that  time,  was  he,  Mr.  Thurlow? 

Mr.  Thurlow:  Yes,  sir,  and  the  main  problem  we  had 
facing  us  and  the  reason  we  took  him  on  at  that  time  was 
on  account  of  the  Mitchell  Dam  construction  work. 

Mr.  McDonnell:  Did  he  take  any  part  in  the  Mitchell 
Dam  construction? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  Did  he  have  any  part  in  the  design? 

Mr.  Thurlow:  Yes,  sir,  we  submitted  all  of  our  designs 
to  him  and  he  prepared  reports  on  them  weeks  befor^  we 
ever  got  into  the  construction.  We  submitted  to  him  our 
whole  plan  lay-out  and  consulted  with  him  almost  daily. 

Mr.  McDonnell:  Why  is  it  that  Mr.  Yates  confined;  his 
advice  solely  to  the  Coosa  Basin  drainage  system — didn’t 
he  help  you  on  the — didn’t  his  services  extend  farther  tjhan 
just  the  Mitchell  Dam  project?  I 

Mr.  Thurlow:  Well,  in  a  minor  sort  of  a  way.  Tliose 


problems  that  we  considered  outside  of  this  territory  at 
this  time,  over  those  two  or  three  years,  we  never 
870  gave  a  great  deal  of  time  to.  We  never  have,  but;  we 


wanted  to  look  into  them  in  order  to  find  a  place  in 
the  schedule.  We  considered  them  and  looked  them  over 


and  made  some  studies  of  them,  but  as  a  point  of  magni¬ 
tude,  compared  with  this,  they  were  of  a  minor  nature^ 
Mr.  McDonnell :  The  Dixie  Company  handled  all  the  jen- 
gineering  in  the  construction  of  Mitchell  Dam  and  the 
employment  of  engineers?  j 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  Mr.  Thurlow,  as  a  matter  of  fact,  during 
the  period  from  July,  1921,  until  the  completion  of  jthe 
Mitchell  Dam  project,  was  or  not  Mr.  Yates’  entire  time 
devoted  to  the  Mitchell  Dam  project? 

Mr.  Thurlow :  Practically.  There  might  have  been  some 

things  of  a  minor  nature - 

Mr.  McDonnell:  Do  you  recall  any? 
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Mr.  Thurlow:  No,  I  don’t  recall  anything  other  than 
the  Mitchell  Dam,  but  there  probably  was. 

Mr.  Turner:  Mr.  Yates  at  that  time  was  a  member  of 
Wood,  Hull  &  Yates,  with  offices  in  New  York  City. 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  And  had  been  for  some  time  prior  to  the 
time  that  the  work  started  at  Mitchell  Dam? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner :  And  since  he  severed  his  connections 

871  with  the  Alabama  Power  Company  in  1914? 

Mr.  Thurlow:  Yes,  sir,  that  is  true. 

Mr.  Turner:  He  is  an  engineer  of  very  large  experience, 
is  he  not? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner :  And  has  had  to  do  with  many  of  the  great 
projects  over  the  United  States  in  recent  years? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  One  of  which  was  the  tunnels  in  New  York 
City,  I  believe? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  What  else? 

Mr.  Thurlow:  He  was  Chief  Engineer  for  the  Gillespie 
Contracting  Company,  and  Gillespie  at  that  time  was  one 
of  the  great  contractors  in  the  country,  handling  millions 
of  dollars  of  the  work  over  the  east. 

Mr.  Turner:  Mr.  Yates  is  considered  an  engineer  of  out¬ 
standing  ability,  is  he  not? 

Mr.  Thurlow:  Yes,  sir,  by  everybody. 

Mr.  Turner:  He  resumed  his  connection  with  the  Ala¬ 
bama  Power  Company  in  the  year  1924,  I  believe,  did  he 
not? 

Mr.  Thurlow :  1923. 

Mr.  Turner:  As  Vice-President  and  General  Manager? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  Was  that  shortly  after  the  completion  of 
Mitchell  Dam? 

Mr.  Thurlow:  Right  after  the  completion  of  Mit- 

872  chell  Dam. 
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Mr.  Turner:  Now,  Mr.  Thurlow,  you  say  that  Dixie  Con¬ 
struction  Company  was  organized  to  take  over  the  con¬ 
struction  work  on  account  of  the  increasing  operating 
duties  of  the  Alabama  Power  Company’s  management? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  And  to  separate  that? 

Mr.  Thurlow :  That  is  true. 

Mr.  Turner:  You  mean  by  that — the  actual  construc¬ 
tion? 

Mr.  Thurlow:  Yes,  sir. 

7  a  | 

Mr.  Turner :  It  was  necessary,  was  it  not,  in  the  construc¬ 
tion,  to  use  the  Alabama  Power  Company  executives  and 
officials  in  an  administrative  way  in  connection  with  this 
work  at  Mitchell  Dam,  was  it  not? 

Mr.  Thurlow :  Yes,  sir. 

Mr.  Turner:  And  they  were  used? 

Mr.  Thurlow :  They  were  used  a  great  deal,  but  I  think — 

Mr.  Turner:  As  time  has  gone  along,  that  has  lessened? 

Mr.  Thurlow:  It  has  lessened  a  great  deal,  and  I  th|nk 
by  having  Dixie  on  the  job  at  Mitchell  Dam  the  executives 
of  the  Power  Company  were  obliged  to  give  much  less j  of 
their  time  to  that  job. 

Mr.  Turner :  Would  it  not  have  been  true  that  they  wohld 
have  had  to  have  given  some  of  their  time  to  an  jin- 
873  dependent  contractor,  even  on  that  job  ? 

Mr.  Thurlow:  Oh,  yes,  I  am  sure  of  that.  There 
is  always  a  change  of  specifications  and  adding  to  the  con¬ 
tract,  and  the  question  of  time  and  extras  and  policy. 

Mr.  Turner :  It  was  necessary  that  part  of  the  overhead 
in  the  administration  of  the  Power  Company  be  charged 
up  to  this  job,  was  it  not,  because  of  the  fact  that  their  time 
was  taken  on  administrative  problems  and  details  that 
Dixie  could  not  handle  ? 

Mr.  Thurlow:  Oh,  yes,  if  the  Alabama  Power  Company 
had  not  had  this  program  and  this  job,  it  would  have  had 
much  fewer  number  of  employees  in  the  executive  depart¬ 
ment  and  other  departments. 
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Mr.  Turner :  There  were  many  problems  during  this  con- 
stuction  period  which  arose,  which  required  the  time  and 
the  thought  and  the  counsel  of  the  officials  of  the  Power 
Company,  were  there  not? 

Mr.  Thurlow:  Oh,  yes,  and  it  was  a  question  of  public 
policy,  and,  just  as  I  say,  we  went  down  there  and  changed 
natural  conditions. 

Mr.  Turner:  Flooded  roads? 

Mr.  Thurlow :  Tore  those  counties  practically  in  two.  If 
you  will  look  at  the  map  you  will  see  what  we  did  to  Coosa 
County.  All  of  that  required  attention  of  the  Power  Com¬ 
pany’s  officials  to  handle  and  handle  properly,  and  as  a  re¬ 
sult  of  their  handling  we  had  very  satisfactory  relations 
with  the  people  down  there  and  have  to-day. 

874  Mr.  Turner:  As  a  matter  of  fact,  you  got  out  with 
considerably  less  for  payments  on  flooding  roads 
than  you  had  anticipated? 

Mr.  Thurlow :  That  is  true,  yes,  sir. 

Mr.  Turner:  Do  you  attribute  that  in  part  to  the  help 
you  obtained  from  the  executives  of  the  Power  Company? 

Mr.  Thurlow :  I  think  entirely,  yes,  sir. 

Mr.  Turner:  As  a  matter  of  fact,  that  was  very  largely 
handled  by  the  officers  of  the  Alabama  Power  Company? 

Mr.  Thurlow:  Yes,  sir,  entirely. 

Mr.  Turner:  That  included,  of  course,  roads  not  only 
flooded  out  on  the  main  river,  but  many  creeks  that  were  dug 
up  where  bridge  construction  and  roads  were  made  over 
in  different  places? 

Mr.  Thurlow:  Yes,  sir,  in  both  counties, — in  Chilton  and 
Coosa  County  too. 

Mr.  Turner:  Who  assisted  in  the  tests  of  these  models, 
Mr.  Winter? 

Mr.  Thurlow:  Yes,  sir,  Mr.  I.  A.  Winter. 

Mr.  Turner :  Was  he  on  the  Dixie  staff  at  that  time? 

Mr.  Thurlow:  Yes,  sir,  he  was. 

Mr.  Turner :  As  a  result  of  those  tests,  I  believe  he  also 
won  some  honors,  did  he  not,  as  well  as  you? 
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Mr.  Thurlow :  Yes,  sir,  he  was  awarded  ai  medal 

875  by  the  American  Association  of  Civil  Engineers  for 
a  paper  which  he  prepared  describing  the  draft  tube 

tests. 

Mr.  Turner:  That  is  one  of  the  distinct  honors  of  the 
society? 

Mr.  Thurlow:  Yes,  sir,  we  are  proud  of  the  Alabama 
Power  Company  to  have  two  or  three  medals  arouhd  the 
engineering  department. 

Mr.  Turner:  You  mean  the  Dixie,  don’t  you,  Mr. j Thur¬ 
low? 

Mr.  Thurlow:  Well,  some  of  them  are  in  Dixie  and  some 
in  the  Alabama  Power  Company. 

Mr.  Turner:  They  are  scattered  around? 

Mr.  Thurlow.  Yes,  sir.  j 

Mr.  Turner:  Mr.  Thurlow,  these  costs  for  these  models 
and  tests  were  made  in  connection  with  the  development 
and  construction  of  Mitchell  Dam  primarily,  were  they  not? 

Mr.  Thurlow:  Oh,  yes,  if  we  had  not  had  Mitchelj  Dam 
facing  us  we  would  not  have  pushed  this  investigation  at  all. 

Mr.  Turner:  And  they  would  not  have  been  made  had 
Mitchell  Dam  not  been  in  process  of  construction  or  ccjntem- 
plated  construction? 

Mr.  Thurlow:  No,  and  if  times  had  gone  on  I  suppose 
somebody  else  would  have  come  along  and  made  a  number 
of  them  since. 

Mr.  Turner :  And  that  is  a  proper  charge  to  the  Mitchell 
Dam  construction? 

Mr.  Thurlow:  Yes,  sir,  certainly.  There  is  no  question 
of  those  charges  at  all. 

876  Mr.  Turner :  It  reaped  some  advantages  from  that 
work? 

i 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  It  was  done  primarily  for  the  Mitchell 
Dam  job? 

Mr.  Thurlow :  Entirely  for  the  Mitchell  Dam  workj 
Mr.  Turner:  Each  job  you  say  may  have  been  advan¬ 
tageous  to  the  others,  but  you  have  made  additional  Ijests? 


i 
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Mr.  Thurlow :  Yes,  sir,  we  have  put  all  questionable 
points  in  the  hydraulic  laboratory  and  tested  them  out. 

Mr.  Turner:  I  believe  you  testified  that  some  revisions 
have  been  made  due  to  your  further  experiments? 

Mr.  Thurlow:  Yes,  sir.  Of  course,  we  have  improved 
our  designs. 

Mr.  Turner :  After  the  completion  of  the  Mitchell  Dam  ? 

Mr.  Thurlow:  Yes.  We  worked  especially  on  intakes 
over  a  long  period. 

Mr.  Turner :  Was  that  after  the  Mitchell  Dam  was  com¬ 
pleted? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  Well,  we  won’t  go  into  that,  Mr.  Thurlow. 
Mr.  Thurlow,  what  is  the  practice  of  this  company  and  other 
companies  with  reference  to  the  class  of  experimentation 
that  you  have  just  described? 

Mr.  Thurlow:  Well,  we  ran  up  against  this  condi- 
877  tion  when  we  started  to  make  our  plans  for  Mitchell 
Dam:  That  there  were  very  few  hydraulic  labora¬ 
tories  in  the  country.  None  of  them  were  being  used  by  the 
Power  Companies  at  all.  It  was  the  practice  of  the  hy¬ 
draulic  engineers  of  the  manufacturers  to  tell  the  Power 
Companies  what  to  do  and  how  to  build  their  plans,  and  we 
questioned  that  practice  and  we  decided  to  go  into  the  hy¬ 
draulic  laboratories  and  we  have  carried  on  tests  ever 
since,  whereas,  I  think  practically  all  of  the  other  Power 
Companies  carried  on  no  tests  at  all.  They  leave  the  de¬ 
velopment  work  to  the  manufacturers’  hydraulic  engineers, 
while  we  have  taken  our  own  problems  and  worked  them 
out  in  our  own  way,  comparing  costs  of  this  job  with  the 
costs  of  other  jobs  of  other  Power  Companies.  You  prob¬ 
ably  will  not  find  this  laboratory  expense  in  the  other  costs 
but  you  will  find  somewhere  else  in  their  costs  something 
that  runs  a  whole  lot  higher  than  this  laboratory  expense 
in  every  one  of  them. 

Mr.  Turner :  In  other  words,  you  figure  you  are  making 
money  by  running  your  tests  yourselves? 

Mr.  Thurlow :  Hundreds  of  thousands  of  dollars. 
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Mr.  Turner:  That’s  all.  j 

Mr.  McDonnell:  Mr.  Thurlow,  you  stated  it  was  neces¬ 
sary,  to  solve  some  of  your  problems,  for  some  of  thej  officers 
of  the  Power  Company  to  help  you  out.  Take  your  prob¬ 
lems  of  public  relations.  i 

Mr.  Thurlow:  Yes,  sir. 

878  Mr.  McDonnell:  Just  what  departments !  of  the 
company  did  you  call  in  and  what  officers  and  what 

work  did  they  do  for  the  Dixie  Construction  Company  dur¬ 
ing  this  period? 

Mr.  Thurlow:  Well,  we  called  in  engineers  in  the  com¬ 
mercial  department  who  were  especially  qualified  in  the 
application  of  electrical  equipment  to  construction  plant. 

Mr.  McDonnell:  You  mean  you  called  them  in  t<j>  assist 
the  Dixie  staff  in  engineering  their  duties? 

Mr.  Thurlow :  Yes,  sir. 

Mr.  McDonnell:  Did  you  move  anybody  in  ther^  to  do 
their  work? 

Mr.  Thurlow:  Yes,  sir,  we  moved  Mr.  Bott  in  there — 
Mr.  McDonnell :  Were  they  problems  in  the  construction 
work  or  in  the  field?  ! 

Mr.  Thurlow:  No,  in  connection  with  relations  with  the 
people  we  used  executives  of  the  company.  On  legal  prob¬ 
lems  we  used  the  lawyers  of  the  company.  We  had  $.  good 
many  legal  problems.  The  auditing,  accounting  and  setting 
up  provisions  for  funds  in  the  work,  setting  up  a  program 
to  decide  just  when  to  bring  the  job  in  most  advantageously. 
Mr.  McDonnell:  That  was  the  Power  Company’s! staff? 
Mr.  Thurlow:  Yes,  sir,  it  played  a  part. 

Mr.  McDonnell :  You  had  your  own  accounting  or  Audit¬ 
ing  department? 

Mr.  Thurlow:  Yes,  sir. 

879  Mr.  Turner:  You  availed  yourselves  of  the  ser¬ 
vices  of  these  men  just  temporarily,  and  the#  were 

not  permanent  employees  ? 

Mr.  Thurlow:  Oh,  no. 

Mr.  Turner:  It  obviated  the  necessity  for  Dixie’s  hav¬ 
ing  a  permanent  man  in  this  kind  of  work?  j 
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Mr.  Thurlow :  That  is  true. 

Mr.  Turner:  Didn’t  Colonel  Mitchell,  one  of  the  officers 
of  the  Power  Company,  handle  quite  a  number  of  the  road 
changes  with  reference  to  roads  and  buildings  that  were 
flooded  out  or  cut  off? 

Mr.  Thurlow:  Yes,  sir,  both  in  Coosa  and  Chilton  Coun¬ 
ties.  Of  course,  we  had  the  relation  with  the  State  Board 
of  Health  and  the  Federal  Health  Service,  and  the  officers 
of  the  Company  did  a  great  deal  of  steering  on  that. 

Mr.  Turner:  You  didn’t  employ  a  man  in  the  Dixie  for 
that  purpose  at  all  times,  but  relied  on  the  Power  Com¬ 
pany’s  trained  organization  for  that  class  of  service. 

Mr.  Thurlow :  That  is  true. 

Mr.  Turner :  The  general  administration  of  the  Alabama 
Power  Company,  charged  into  this  construction,  was 
deemed  reasonable  and  fair  by  the  Board  of  Directors,  was 
it  not? 

Mr.  Thurlow:  Oh,  I  think  so. 

Mr.  Turner:  And  passed  as  being  a  reasonable  and  fair 
and  just  charge? 

880  Mr.  Thurlow:  Yes,  sir,  I  don’t  think  there  was 
any  question  about  that  at  all. 

Mr.  McDonnell :  Whose  Board  of  Directors  ? 

Mr.  Thurlow:  Alabama  Power  Company. 

President  White :  Here  is  a  copy  of  this  contract  between 
the  Dixie  Construction  Company  and  the  Alabama  Power 
Company.  Point  out  under  those  terms  of  that  contract 
where  the  Dixie  Construction  Company  had  obligated  itself 
to  bear  the  expense  of  any  legal  work  in  connection  with 
the  construction  of  Mitchell  Dam? 

Mr.  Thurlow:  That  is  something  probably  for  a  lawyer 
to  say  about. 

President  WTiite :  Well,  you  are  one  of  the  signers  of  that 
contract. 

Mr.  Turner:  You  probably  signed  on  the  advice  of  your 
lawyer,  didn’t  you,  Mr.  Thurlow? 

Mr.  Thurlow:  Mr.  Chairman,  I  think  that  is  covered  in 
Paragraph  2. 
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President  White:  Paragraph  2  reads  as  follows:  “2. 
The  particular  work  to  be  done  by  the  Construction  Com¬ 
pany  from  time  to  time  shall  be  designated  by  the  Power 
Company  in  requisitions  on  or  letters  addressed  to  the  (Con¬ 
struction  Company,  the  acceptance  of  which  by  the  Con¬ 
struction  Company  shall  be  noted  thereon  for  which  j  the 
Power  Company  agrees  to  pay  the  Construction  Company 
a  sum  equal  to  the  total  cost  of  such  work  including 
881  engineering  expenses  and  salaries,  office  and  inci¬ 
dental  expenses,  labor,  material,  overhead  und 
travelling  expenses  plus  the  following  respective  per¬ 
centages  of  such  total  cost  of  such  work,  namely: 


On  the  first  $100,000  of  cost  4%  j 

On  the  next  $700,000  of  cost  3 %% 

All  in  excess  of  $800,000  of  cost  3%. 


So  you  consider  this  paragraph  of  the  contract  as  coher¬ 
ing  legal  work? 

Mr.  Thurlow :  Total  cost  of  the  work. 

President  White:  Yes,  sir,  but  doesn’t  Paragraph  1  tie- 
fine  what  the  work  is  that  the  Power  Company  employs  the 
Construction  Company  to  do?  Paragraph  1  reads  as  fol¬ 
lows:  “1.  The  Power  Company  does  hereby  employ  the 
Construction  Comapny  to  design  and/or  construct  such 
work  for  the  Power  Company  as  may  be  turned  over  to  it 
from  time  to  time  together  with  the  necessary  engineering 
for  such  work.”  And  then  the  letter  addressed  to  Dixie 


Construction  Company,  Birmingham,  Alabama,  dated  July 
15th,  1921,  Order  No.  E.  D.  2268,  reads  as  follows:  “Yjou 
are  hereby  authorized  to  perform  the  work  described  below, 
in  accordance  with  and  upon  the  terms  and  conditions  of 
that  certain  contract  between  this  company  and  your  com¬ 
pany,  dated  January  30th,  1919,  at  an  estimated  cost  of 
$9,429,440.  Description  of  Work:  All  labor,  materials  afid 
other  expenditures  in  the  construction  of  Mitchell 
882  Dam,  including  reservoir,  transmission  line,  etc. 
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Mr.  Turner :  Now,  if  the  Commission  pleases.  Of  course, 
the  interpretation  of  the  contract  is  one  for  a  lawyer,  but 
whether  it  is  set  out  specifically  in  that  contract  or  not,  if 
the  work  was  done  and  it  vrent  into  the  job,  whether  it  is 
covered  by  the  contract  or  not  would  appear  to  me  to  be  im¬ 
material,  except  insofar  as  the  Dixie  might  be  entitled  to  a 
fee  on  it.  Now,  if  it  actually  went  into  the  job,  if  it  was  an 
actual  cost  of  the  job,  whether  it  is  mentioned  in  the  con¬ 
tract  or  not  would  appear  to  me  to  be  entirely  immaterial 
except  for  the  fact  that  the  Dixie  might  not  be  entitled  to  a 
fee  on  that.  Now,  the  interpretation  that  the  parties  have 
given  to  the  contract  is  that  it  went  into  the  job  and  was  a 
part  of  the  cost  on  which  Dixie  was  entitled  to  a  fee.  If  the 
language  is  at  all  ambiguous,  the  parties  have  a  right  to 
interpret  it,  as  your  Honor  well  knows,  and  their  interpre¬ 
tation  is  binding  and  would  be  binding  on  the  Commission, 
subject  to  their  scrutiny.  If  there  w^ere  any  other  reading, 
of  course,  this  Commission  would  have  a  right  to  go  into 
that,  but  if  it  was  reasonable  cost  reasonably  incurred  in  the 
construction  of  the  Dam, — if  it  was  necessary  and  the  cost 
was  reasonable, — why  it  is  a  part  of  the  costs  of  the  con¬ 
struction  of  the  Dam,  whether  it  is  mentioned  in  the  con¬ 
tract  or  not.  Now,  whether  Dixie  was  entitled  to  a  fee  on 
it  might  be  another  question,  but  certainly  if  that  amount 
was  spent  and  went  into  the  project  we  would  be  entitled 
to  it,  as  a  part  of  the  original  cost  of  the  Dam. 

883  President  White:  I  think  perhaps  that  is  true, 
that  if  legal  expense  is  incurred  as  an  item  of  cost, 
and  the  service  was  actually  assignable  to  this  project,  it 
would  be  a  proper  part  of  the  costs.  I  don’t  think  there  is 
any  question  of  that,  but  there  would  be  a  question  of  this 
fee. 

Mr.  Turner:  I  grant  you  that  that  might  be  in  question. 

President  White:  There  might  also  be  a  question  as  to 
•whether  the  legal  expense  was  a  part  of  the  general  legal 
work  properly  classified  as  operating  expense  and  not  cap¬ 
ital. 
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Mr.  Turner:  Of  course,  we  grant  that.  If  it  didn’t  go 
into  the  work,  it  ought  not  to  be  charged  in  there  and  we 
are  quite  willing  to  concede,  if  any  of  those  legal  expenses 
are  properly  chargeable  to  some  other  development,  they 
ought  to  come  out.  We  are  prepared  and  will  be  prepared 
to  present  our  side  of  the  case  at  the  proper  time  on  those 
items.  I  feel  that  in  the  end  there  will  be  no  difficulty  in  get¬ 
ting  those  matters  entirely  clear.  That  is  just  our  position 
with  reference  to  it,  if  the  Commission  pleases.  j 

President  White:  Now,  Mr.  Thurlow,  what  obligation 
was  there  upon  the  Dixie  Construction  Company  under  this 
contract  with  reference  to  expenditures  made  on  account  of 
changing  of  these  roads  or  other  matters  which  you  haves  re¬ 
ferred  to  under  a  phrase  of  matters  of  public  policy  and 
things  of  that  sort?  What  obligation  did  Dixie  Construc¬ 
tion  Company  have,  under  this  contract,  with  respect  to 
those  matters? 

884  Mr.  Thurlow :  This  contract  was  to  cover  the  clear¬ 
ing  of  the  reservoir  and  preparation  of  the  reservjoir 
for  flooding  and  that  included  the  planning,  road  changes, 
and  carrying  them  out.  The  malarial  control  and  general 
cleaning  up  of  the  entire  reservoir  situation,  as  well  as  the 
building  of  the  Dam. 

Mr.  Turner:  I  would  like  to  call  the  Commission’s  atten¬ 
tion  to  the  fact  that  the  statute  requires  that  that  be  done. 

President  White:  Yes,  we  are  not  questioning  the  ad¬ 
visability  of  the  work.  • 

Mr.  Thurlow:  Of  course,  Dixie’s  problem  was  to  make 
this  ■work  cost  as  little  as  possible,  consistent  with  good  En¬ 
gineering  practice. 

President  White:  It  was  contemplated,  under  this  con¬ 
tract,  was  it  not,  that  the  Dixie  Construction  Company  was 
to  equip  itself  with  adequate  construction  equipment  to  per¬ 
form  this  work? 

Mr.  Thurlow :  That  is  true. 

President  White :  And  did  it  do  that  ? 

Mr.  Thurlow:  Yes,  sir. 
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President  White :  That  was  its  obligation, — to  equip  it¬ 
self  with  the  necessary  construction  equipment? 

Mr.  Thurlow:  That  was. 

President  WTiite:  That  was  its  obligation,  was  it? 

885  Mr.  Thurlow:  Well, — working  with  the  Alabama 
Power  Company.  I  don’t  recall  at  the  moment  what 

items  of  equipment  were  furnished  by  the  Power  Company 
and  what  items  of  equipment  were  purchased  by  the  Dixie. 
That  is  a  matter  of  record  and  the  record  is  in  good  shape 
on  that. 

President  WTiite:  Now,  if  it  weren’t  the  Dixie  Construc¬ 
tion  Company’s  obligation  to  equip  itself  at  its  own  cost 
with  the  necessary  construction  equipment,  how  do  you  ex¬ 
plain  this  paragraph  10  of  this  contract, — that  part  of  it 
which  reads  as  follows:  “10.  If  any  work  to  be  done  under 
this  contract  is  abandoned  by  the  Construction  Company, 
or  if  this  contract  shall  be  assigned  without  the  written  con¬ 
sent  of  the  Power  Company  as  herein  set  out,  or  if  at  any 
time  the  General  Manager  of  the  Power  Company  shall  be 
of  the  opinion  and  so  certifies  in  writing  that  the  perform¬ 
ance  of  the  work  is  unnecessarily  or  unreasonably  delayed, 
or  that  the  Construction  Company  is  violating  any  of  the 
conditions  of  this  contract,  or  has  not  installed  or  properly 
maintained  an  adequate  construction  equipment,  or  is  exe¬ 
cuting  the  work  in  bad  faith,  (or  is  not  complying  with  in¬ 
structions  of  the  Chief  Engineer  of  the  Power  Company), 
or  if  the  work  is  not  fully  completed  within  the  time  fixed 
for  its  completion,  the  Company  may,  at  its  option,  notify 
the  Construction  Company  to  discontinue  all  the  work,  or 
any  part  thereof,  etc.” — Now%  don’t  you  construe  that  part 
of  this  contract  as  making  it  the  direct  obligation  of 

886  the  Dixie  Construction  Company  to  equip  itself  with 
adequate  construction  equipment  at  its  cost? 

Mr.  Thurlow :  No,  I  never  have  taken  that  view  of  it. 

President  White:  Well,  what  view  did  you  take  of  it? 

Mr.  Thurlow :  At  that  time  the  Dixie  Construction  Com¬ 
pany  was  a  young  company,  without  an  established  credit, 
and  it  w^as  frequently  to  the  advantage  of  the  Power  Com- 
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pany  to  buy  major  items  of  equipment  on  its  own  account, 
rather  than  to  let  Dixie  make  the  purchases. 

President  White :  Yes,  but  when  it  did  it,  wasn’t  it  (jloing 
something  that  the  Dixie  Construction  Company  was  under 
obligation  to  do  for  itself? 

Mr.  Thurlow :  Possibly  so,  but  at  the  time  we  were  build¬ 
ing  Lock  12,  with  McArthur  Brothers, — the  Power  Com¬ 
pany  went  out  into  the  market  and  bought  many  items  of 
equipment  in  order  to  speed  up  the  work  and  in  ord^r  to 
reduce  the  costs  one  way  or  the  other. 

President  White :  You  mean  that  the  Dixie  Construction 
Company  didn’t  have  the  credit  to  purchase  what  it  needed 
as  adequate  construction  equipment? 

Mr.  Thurlow:  No,  it  didn’t. 

President  White :  It  did  not  have  the  credit  at  that  time 
to  buy  it  on  the  proper  terms  ? 

Mr.  Thurlow :  It  probably  had  the  credit  to  buy  it,!  but 
the  power  company  was  in  position  to  buy  it  more  favorably. 

President  Winter  Well,  didn’t  the  Power  Corn- 
887  pany  know  what  the  Dixie  Construction  Company’s 
credit  condition  was  when  it  entered  into  this  agree¬ 
ment  with  them? 

I 

Mr.  Thurlow:  Absolutely,  and  the  fact  that  Dixie! did 
not  have  good  credit  at  that  time  didn’t  injure  its  ability  to 
get  work  done  for  the  Power  Company  in  any  way  that  I 
have  been  able  to  see.  It  was  embarrassing  frequently  to 
explain  to  every  local  agent  of  Dunn  &  Bradstreet  the  posi¬ 
tion  of  Dixie  for  a  long  time,  but  those  days  have  passedl 

Mr.  Turner:  If  the  Commission  pleases,  as  to  the  legal 
effect  of  that  clause  that  the  President  of  the  Commission 
read,  we  want  to  state  our  interpretation  of  that,  and  we 
think  that  that  clause  is  merely  for  the  protection  of  the 
Alabama  Power  Company,  who  is  written  in  there,  solely, 
and  can  be  interpreted  in  no  other  way  than  as  a  protec¬ 
tion  to  the  Alabama  Power  Company  in  event  Dixie  l^ys 
down  on  the  job.  It  gives  us  the  right  to  go  in  there  and 
take  over  what  the  Dixie  has.  I  know,  if  a  careful  reading 
of  that  were  made,  the  Commission  wouldn’t  view  that  it 
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imposes  on  the  Dixie  any  obligation  to  buy  any  equipment. 
The  whole  effect  of  it  is  that  if  Dixie  doesn’t  do  the  job,  we 
can  come  in  and  take  over  what  they  have  and  go  ahead  with 
the  work.  In  other  words,  it  is  a  clause  written  for  the 
benefit  of  the  Alabama  Power  Company,  and  does  not  put 
any  affirmative  duty  and  is  not  intended  to  put  any  affirma¬ 
tive  duty  on  Dixie.  The  whole  intention  of  it  is  a 

888  protection  for  the  Alabama  Power  Company  in  event 
the  Dixie  Company  lays  down  on  the  job,  and  I  think 

that  if  the  Commission  analyzes  it,  you  will  reach  our  con¬ 
clusion.  We  just  want  to  make  our  position  clear  with  ref¬ 
erence  to  that  section  of  the  contract. 

President  White :  Now,  Mr.  Thurlow,  after  further  refer¬ 
ence  to  this  paragraph  10  of  this  contract,  where  it  states 
that  this  contract  is  revokable  by  notice  to  be  served  on  the 
Construction  Company  if  the  Construction  Company  is  exe¬ 
cuting  the  work  in  bad  faith,  or  is  not  complying  with  in¬ 
structions  of  the  Chief  Engineer  of  the  Power  Company, — 
isn’t  a  reasonable  construction  of  that  part  of  the  contract 
that  it  was  the  duty  of  the  Alabama  Power  Company  to  give 
the  necessary  instructions  on  its  part,  as  owner  or  builder, 
through  its  Chief  Engineer,  without  cost  to  the  Dixie  Con¬ 
struction  Company? 

Mr.  Thurlow:  I  don’t  think  that  that  was  the  intention. 
I  think  that  that  was  another  protection  clause.  I  haven’t 
given  that  clause  your  interpretation. 

President  White :  Well,  it  certainly  shows  that  the  work 
of  the  Dixie  Construction  Company  was  to  comply  with  the 
intructions  of  the  Chief  Engineer  of  the  Power  Company, 
doesn’t  it? 

Mr.  Thurlow:  That  is  true. 

President  White :  It  shows  that  ? 

Mr.  Thurlow:  Yes,  sir. 

889  President  White:  Well,  do  you  think  that  under 
this  contract  it  was  reasonably  included  that  the 

Dixie  Construction  Company  should  be  subjected  to  the  in¬ 
structions  of  the  owner  or  the  builder,  through  its  Chief 
Engineer,  and  yet  that  the  Dixie  Construction  Company 
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should,  at  the  same  time,  defray  the  cost  of  that  instruc¬ 
tion  or  that  engineering? 

Mr.  Thurlow:  I  think  that  that  is  more  a  matter  of  ac¬ 
counting  procedure  than  anything  else.  j 

President  White:  Well,  isn’t  it  the  general  rule,  Mr. 
Thurlow,  that  all  builders  do  give  to  their  contractors  a 
specific  instruction  of  that  sort,  which  is  to  control  tlie  con¬ 
tractor  as  to  the  manner  of  the  performance  of  tile  con¬ 
tract? 

Mr.  Thurlow :  Yes,  sir. 

President  White :  That  is  true,  isn’t  it? 

Mr.  Thurlow :  Yes,  sir. 

President  White:  Well,  with  that  being  true  as  ja  gen¬ 
eral  rule,  what  other  construction  could  you  put  on  this  ? 

Mr.  Thurlow :  Of  course,  the  cost  of  that  supervision  or 
whatever  you  want  to  call  it  is  bound  to  go  into  thb  cost 
of  the  work,  one  way  or  the  other. 

President  White:  Well,  that  might  be  true,  as  t^e  re¬ 
spondent’s  attorney  said,  about  legal  expenses.  If  en¬ 
gineering  was  done  that  was  assignable  to  this  project,  „it 
might  be  included  there,  but  it  ought  not  to  be  included 
there  and  then  a  fee  added  on  it,  if  it  was  the  owner duty 
to  provide  it  under  the  contract. 

890  Mr.  Thurlow:  It  is  a  question  of  whether  that  was 
to  be  included  in  the  total  cost  of  the  work  hs  set 
forth  in  the  contract. 

President  White:  Well,  do  you  think,  as  an  engineer, 
and  a  contractor  and  a  builder,  that  a  contract  which  pro¬ 
vides  that  the  expense  of  the  engineering  instruction?  and 
directions  of  the  builder  to  the  contractor  should  be  included 
in  the  contract,  and  then  pay  the  contractor  a  fee  on  top  of 
that? 

Mr.  Thurlow:  It  would  depend  entirely  on  the  contract 
and  the  nature  of  the  contract  and  the  nature  of  the  work. 

Mr.  McDonnell:  Mr.  Thurlow,  who  was  the  Chief  En¬ 
gineer  of  the  Alabama  Power  Company  at  that  time? 

Mr.  Thurlow :  I  was. 
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Mr.  McDonnell:  What  position  did  Mr.  Barrett  hold 
with  the  Dixie  Construction  Company  at  that  time  ? 

Mr.  Thurlow:  He  was — I  don’t  know  whether  we  called 
him  Assistant  General  Manager  or  Assistant  Chief  En¬ 
gineer. 

Mr.  McDonnell:  Of  the  Dixie  Construction  Company? 

Mr.  Thurlow :  Yes,  sir. 

Mr.  McDonnell:  Now,  who  was  the  representative  of  the 
Power  Company  on  the  work  to  look  out  after  their  inter¬ 
ests?  They  had  somebody  down  there,  didn’t  they? 

Mr.  Thurlow:  We  had. 

Mr.  McDonnell :  I  mean  the  Alabama  Power  Company, — 
not  you? 

891  Mr.  Thurlow:  We  had  an  inspection  staff  there 
who  passed  on  the  quality  of  the  concrete  and  founda¬ 
tions,  and  so  forth.  They  had  authority  to  hold  up  the  work 
at  any  time.  They  worked  independent  from  the  local 
superintendent  and  district  engineer,  or  rather  resident  en¬ 
gineer,  and  as  time  went  on  we  had  electrical  and  mechan¬ 
ical  inspectors  the  same  way. 

President  White :  Now,  these  inspectors  that  were  there. 
They  were  there  on  behalf  of  the  Alabama  Power  Com¬ 
pany? 

Mr.  Thurlow :  That  is  true. 

President  White:  To  see  that  this  project  was  built  in 
accordance  with  the  instructions  of  the  company’s  engineer? 

Mr.  Thurlow:  Yes,  sir,  that’s  right. 

President  White :  Well,  now,  were  these  inspectors  paid 
by  the  Dixie  Construction  Company? 

Mr.  Thurlow:  Yes,  sir,  paid  by  the  Dixie  Construction 
Company  as  a  part  of  the  cost  of  the  work. 

President  White:  In  other  words,  you  paid  your  em¬ 
ployer  for  the  expense  of  his  inspectors? 

Mr.  Thurlow:  That  is  right. 

Mr.  McDonnell :  Who  did  they  report  to,  Mr.  Thurlow? 

Mr.  Thurlow :  They  reported  to  me.  Then  as  time  went 
on  we  had  further  inspection  by  men  in  the  operating  staff 
of  the  Alabama  Power  Company, — acceptance  tests,  pass- 


ing  on  the  work  as  a  whole  before  it  was  finally  turned 
892  over  by  the  contractor  to  the  Power  Company.  A 
good  many  of  those  employees  wTere  on  the  Alabama 
Power  Company  roll  and  not  on  the  Dixie  roll  at  all. 

Mr.  McDonnell :  Who  made  the  final  inspection  and  who 
was  responsible  for  it  for  the  Alabama  Power  Company? 

Mr.  Thurlow:  I  went  over  the  entire  work  with  the  op¬ 
erating  engineers  of  the  Power  Company,  and  myself,  which 
we  always  do,  and  listed  the  deficiencies  and  items  io  be 
cleaned  up  and  they  were  finally  passed  on  by  the  operat¬ 
ing  staff.  Mr.  Mitchell  was  representing  the  operating  de¬ 
partment  of  the  Power  Company. 

Mr.  McDonnell :  Now’,  Mr.  Barrett,  if  I  understand  this 
exhibit,  was  a  Power  Company  employee  and  transferred  to 
the  Dixie? 

Mr.  Thurlow :  That  is  true. 

Mr.  McDonnell :  And  has  since  been  transferred  babk  to 


the  Power  Company? 

Mr.  Thurlow’ :  Yes,  sir,  he  was  in  Anniston,  as  our  man¬ 
ager,  and  after  the  completion  of  that  work  we  transferred 
him  to  Montgomery  and  then  back  here. 

Mr.  McDonnell:  You  filed  the  estimates,  did  you1  not, 
that  were  submitted  to  the  Alabama  Power  Company  tb  the 
Federal  Power  Commission  and  to  this  Commission? 

Mr.  Thurlow:  Yes,  sir,  they  were  prepared  underj  my 
direction  and  I  passed  on  them. 

893  Mr.  McDonnell :  Would  counsel  for  the  respondent 
allow  us  to  file  a  copy  of  that  exhibit? 

Mr.  Thurlow:  It  is  in  the  license  as  an  exhibit. 

President  White:  Isn’t  it  likely  that  it  is  attached  to 
your  application  for  license? 


Mr.  Thurlow :  Well,  I  know  in  those  days  they  had!  not 
worked  out  their  routine  as  wrell  as  they  have  it  to-day,  .and 
I  am  not  sure  as  to  just  wrhat  they  asked  for  at  that  time. 
I  know  they  asked  for  a  general  estimate  of  the  cost  of  the 


job. 

Mr.  McDonnell:  Mr.  Thurlow,  you  were  in  the  employ 
of  both  companies  about  this  period,  were  you  not, — Chief 
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Engineer  for  the  Power  Company  and  ranking  executive 
officer  of  the  Dixie,  I  believe? 

Mr.  Thurlow:  I  don’t  think  you  could  say  that  I  was  in 
the  employ  of  the  Power  Company.  I  haven’t  considered 
myself  as  an  employee  of  the  Power  Company  for  a  good 
many  years  now. 

Mr.  McDonnell:  This  shows  that  you  were  Chief  En¬ 
gineer  at  that  time. 

Mr.  Thurlow:  Yes,  that  is  true. 

Mr.  McDonnell:  Who  passed  on  the  propriety  of  the 
amount  of  the  Alabama  Power  Company’s  executive  ex¬ 
pense  that  went  into  this  job, — did  you  approve  it? 

Mr.  Thurlow:  I  don’t  recall. 

Mr.  McDonnell:  Do  you  think  that  they  per- 
894  formed  75%  of  their  time  there  on  the  dam  during 
the  first  two  years  of  this  work?  Did  you  pass  on  the 
amount  that  was  charged  from  the  accounting  department 
into  this  project? 

Mr.  Thurlow :  I  think  very  likely  that  I  did,  and  if  I  did, 
it  was  done  after  each  department  head  had  analyzed  the 
situation  in  his  department  and  set  up  an  amount  that 
seemed  reasonable  according  to  his  judgment  of  it. 

Mr.  McDonnell:  Well,  the  accounting  department  did 
render  real  service  there  during  the  construction  period? 

Mr.  Thurlow :  Oh,  yes. 

Mr.  McDonnell :  Why  was  it  the  accounting  department’s 
time  was  not  charged  the  first  two  years  of  it,  and  335/i% 
was  charged  after  that, — do  you  recall  why  that  was? 

Mr.  Thurlow:  I  don’t  recall. 

Mr.  McDonnell:  Did  you  pass  on  the  propriety  of  the 
legal — amount  that  the  legal  department  put  in? 

Mr.  Thurlow :  I  probably  did. 

Mr.  McDonnell :  And  the  purchasing  department? 

Mr.  Thurlow :  Yes,  sir. 

Mr.  McDonnell:  General  engineering  office  department? 

Mr.  Thurlow :  Yes,  sir. 

Mr.  McDonnell :  New  York  office? 

Mr.  Thurlow:  Yes,  sir. 


I 


231  j 

Mr.  McDonnell:  Did  the  Dixie  have  a  New  York  office 
at  this  time?  j 

895  Mr.  Thurlow :  No,  but  I  think  that  Dixie  had  some 
officials  located  in  New  York  in  the  handling  of  some 
of  our  major  purchases  and  business  relations  were  io  that 
we  could  conduct  purchases  up  there. 

Mr.  McDonnell :  Did  the  Alabama  Power  Company  have 
an  office  there  in  1921,  1922  and  1923?  j 

Mr.  Thurlow:  In  New  York?  j 

Mr.  McDonnell:  Yes? 

Mr.  Thurlow :  In  a  way,  yes. 

Mr.  McDonnell:  In  what  way,  Mr.  Thurlow? 

Mr.  Thurlow:  Our  principal  office  is  here  in  Birming¬ 
ham.  ! 

Mr.  McDonnell :  Well,  what  was  the  extent  of  your  office 
there  at  that  time?  What  was  its  personnel  and  where  was 
it  located?  j 

Mr.  Thurlow :  It  was  at  120  Broadway  and  I  suppose  we 
had  fifteen  or  twenty  people  around  the  office, — something 
like  that. 

President  White :  Do  you  know  what  duties  the !  New 
York  office  had  and  what  business  it  looked  after? 

Mr.  Thurlow:  Of  the  Alabama  Power  Company?  j 
Mr.  McDonnell :  Yes  ? 

Mr.  Thurlow :  Finance. 

Mr.  McDonnell:  Financing? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  It  was  devoted  almost  entirely 
S96  to  that,  wasn’t  it? 

Mr.  Thurlow:  It  was  devoted  largely  to  that,  I 
think,  yes,  sir.  j 

Mr.  McDonnell:  Devoted  largely  to  the  financing?  j 
Mr.  Thurlow:  Well,  of  course,  in  that  period  there1  was 
a  good  deal  of  purchasing  done  there.  The  major  iterfis  of 
equipment  were  all  gone  over  there  and  purchased  there. 

Mr.  McDonnell:  It  wasn’t  necessary  to  maintain  an 
office,  with  a  staff  of  twenty  people,  was  it,  to  purchase 
equipment  or  materials? 
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Mr.  Thurlow:  Oh,  no.  Very  little  of  their  time  was 
given  to  that. 

Mr.  McDonnell:  Mr.  Thurlow,  the  Dixie  Construction 
Company  had  offices  in  Birmingham  at  that  time,  did  they 
not? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  Did  you  pass  on  the  propriety  of  the 
charge  of  filing  and  general  office  expense  of  the  Alabama 
Power  Company,  where  35%  wras  charged  in  for  part  of  the 
time  and  50%  of  the  other? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell :  What  service  did  they  render  the  Dixie 
Construction  Company  in  Birmingham? 

Mr.  Thurlow:  I  think  that  in  those  days  that  was  prob¬ 
ably  a  reasonable  proportion  of  the  charge,  because  it  was 
putting  work  on  the  Power  Company  one  way  or  other  con¬ 
nected  with  this  job. 

897  Mr.  McDonnell:  They  w’ere  jointly  used  offices? 

Mr.  Thurlow’:  No,  they  were  not  jointly  used  of¬ 
fices.  They  wrere  used  by  the  Pow’er  Company,  but  partly 
for  operation  and  partly  for  extensions.  The  w’ork  of  a  de¬ 
partment  like  that  w’ould  have  been  very  very  much  less  had 
the  Pow’er  Company  been  operating — an  operating  com¬ 
pany, — without  this  development  program. 

Mr.  McDonnell:  Now’,  our  records  show7  that  in  the  land 
department  95%  of  it  w’as  charged? 

Mr.  Thurlow’:  Charged  to  w’hat?  Not  to  Dixie? 

Mr.  McDonnell:  Yes,  sir,  it  w’ent  through  your  general 
administration.  95%  of  the  Alabama  Pow’er  Company’s 
land  account  wrent  to  the  Dixie. 

Mr.  Turner:  What  was  that?  95%  of  the  Alabama 
Pow’er  Company  land  department? 

Mr.  Thurlow:  Well,  that  is  all  they  w’ere  doing  at  that 
time, — buying  land  for  this  project.  We  didn’t  have  any¬ 
thing  else  for  them  to  do  at  that  time. 

Mr.  McDonnell:  2  to  30%  of  the  safety  department  of 
the  Alabama  Pow’er  Company,  general  administration, — it 
varied  from  about  3  to  30%.  What  service  did  they  render? 
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Mr.  Thurlow:  The  amount  of  injuries  and  damages  on 
that  job,  compared  with  the  rest  of  the  system  of  the  P<j>wer 
Company,  was  several  times  greater.  We  had  had  Mitchell 
Dam  general  meetings  of  everybody  on  the  safety 

898  committee  to  study  out  problems  and  decide  hoW  to 
reduce  our  injuries  and  losses.  It  was  one  of!  the 

serious  problems  of  the  job,  and  we  at  one  time, — I  djon’t 
recall  whether  we  did  it  or  not,  but  we  at  one  time  thought 
it  would  be  necessary  to  put  on  a  number  of  safety  meni,  re¬ 
porting  directly  to  the  safety  department,  with  a  consider¬ 
able  amount  of  authority,  to  cut  dowm  accidents  on  that; job. 

Mr.  McDonnell:  Mr.  Thurlow,  the  Dixie  Construction 
Company  had  a  safety  department  also? 

Mr.  Thurlow:  Yes,  sir,  but  they  didn’t  have  the  skill 
and  experience  and  the  desire  to  accomplish  results  that 
the  safety  department  of  the  Power  Company  has.  They 
are  men  of  long  experience,  who  think  safety  all  the  time 
and  have  a  dozen  solutions  for  problems  where  a  construc¬ 
tion  man  would  have  one  or  none  at  all. 

Mr.  McDonnell:  Well,  just  how  did  they  operate, — inde¬ 
pendently,  or  did  they  work  together? 

Mr.  Thurlow:  They  went  down  there  and  investigated 
accidents  to  men  who  had  lost  their  lives,  and  studied! the 
contractor’s  organization  and  studied  the  job  generally  and 
made  recommendations  a  number  of  times. 

Mr.  McDonnell:  Who  determined  what  amount  of  that 
department  expense  should  go  in, — that  department  of  j  the 
Alabama  Power  Company  should  go  in? 

Mr.  Thurlow:  Those  were  determined  by  theide- 

899  partment  heads,  each  of  whom,  by  his  knowledge  of 
the  situation,  knew  what  percentage  of  his  depart¬ 
ment’s  time  was  given  up  to  this  job  and  to  the  operating 
problems. 

Mr.  McDonnell:  Now,  how  often  was  that  done? 

Mr.  Thurlow:  It  was  done  monthly  in  most  instances. 
I  think  all  of  those  items  were  approved  by  the  General 
Manager.  j 
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Mr.  McDonnell:  Were  there  any  records  made  at  that 
time? 

Mr.  Thurlow:  Yes,  sir,  I  think  so. 

President  White:  Mr.  Thurlow,  can  you  tell  the  Com¬ 
mission  what  other  work  the  officers  and  employees  of  the 
Alabama  Power  Company,  who  were  classified  as  executive 
officers,  had  to  do  during  the  year  1921,  other  than  such 
duties  as  were  necessary  to  perform  in  their  relation  to  the 
construction  of  this  project? 

Mr.  Thurlow’ :  They  had  to  conduct  the  regular  business 
of  the  Power  Company. 

President  White:  Do  you  know  w’hat  their  business 
amounted  to  at  that  time, — in  1921? 

Mr.  Thurlow:  I  have  forgotten.  It  has  growm  so  that  I 
have  forgotten. 

President  White:  Of  course,  the  records  will  show  how 
much  business  they  did  have  to  perform  in  other  matters 
than  fooling  with  the  Mitchell  Dam  project? 

Mr.  Thurlow:  Yes,  sir. 

900  President  White:  That  would  apply,  of  course, 
also  during  the  other  years  during  which  the  Mitchell 
Dam  was  constructed? 

Mr.  Thurlow:  Yes,  sir. 

President  White :  From  -what  you  know’  about  it,  would 
you  say  it  took  three  times  as  much  of  their  time  and  w’ork 
in  looking  after  the  company’s  end  of  the  construction  of 
the  Mitchell  Dam  project  as  it  did  in  looking  after  their 
other  duties  during  those  years  ? 

Mr.  Thurlow:  I  w’ill  put  it  this  wTav — 

President  White :  I  am  speaking  about  general  adminis¬ 
tration  account  now. 

Mr.  Thurlow:  If  the  Pow’er  Company  had  not  had  this 
development  program, — had  not  had  this  Mitchell  Dam  con¬ 
struction  program, — its  staff,  and  had  been  in  a  static  con¬ 
dition  as  an  operating  company,  its  staff  need  not  have  been 
over  one-third  what  it  was  at  that  time.  The  additional 
staff  was  due  to  this  development  program  and  to  this  con¬ 
struction  job  and  the  business  problems  in  connection  with 


I 


235  | 

| 

it, — getting  it  done  and  getting  it  on  the  line  and  getting  an 
income  from  it. 

President  White:  The  Mitchell  Dam  project  theri,  in 
your  judgment,  added  33M*%>  to  what  would  have  been;  ne¬ 
cessary  administration  expense  of  the  Alabama  Power  Com¬ 
pany  during  that  period  ?  i 

901  Mr.  Thurlow :  More  than  that.  I  would  say  multi¬ 
ply  it  three  times. 

President  White:  How  do  you  reconcile  that  statement 
with  the  statement  made  earlier  in  your  testimony  thait  it 
was  to  the  advantage  of  the  Power  Company  to  contract 
with  the  Dixie  Construction  Company,  an  independent  Con¬ 
tractor,  in  order  to  relieve  itself  of  administrative  duties  so 
that  it  could  devote  itself  to  its  utility  operating  duties  \ 

Mr.  Thurlow:  What  I  have  in  mind  is  the  bringing  of 
this  project  in  on  the  line  as  an  income  producer,  and  they 
could  devote  their  attention  to  that,  rather  than  to  the  exe- 
cution  of  construction  problems, 

President  White :  You  regard  it  as  a  part  of  the  duty  of 
the  operating  utility,  as  such,  to  devote  a  part  of  its  time!  to 
making  necessary  extensions  and  betterments  and  to  take 
care  of  enlarged  business? 

Mr.  Thurlow :  Oh,  it  is  a  part  of  its  duty,  without  qujes- 
tion,  but  if  they  can  relieve  themselves  of  the  execution  of 
this  construction  work,  so  that  they  can  study  these  develop¬ 
ment  programs,  and  study  the  projects  they  are  bringing  Ion 
the  line,  it  is  certainly  going  to  bring  about  a  more  satis¬ 
factory  condition.  j 

President  White :  According  to  your  testimony,  it  loohs 
like  they  made  a  contract  with  the  Dixie  Construction  Com¬ 
pany  to  relieve  themselves,  but  they  continued  and 

902  charged  the  Dixie  Construction  Company  for  a  large 
percentage  of  the  services  of  the  officers  and  em¬ 
ployees  of  the  Power  Company,  so  it  makes  it  very  difficult 
to  see  wiiere  the  financial  benefit  is  to  the  Alabama  Powfer 
Company. 

Mr.  Thurlow:  The  benefit  comes  from  the  relief  from  de¬ 
tail  that  the  Dixie  handled. 
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Mr.  McDonnell:  Mr.  Thurlow,  who  were  the  executive 
officers  of  the  Alabama  Power  Company  at  this  time? 

Mr.  Thurlow:  Mr.  Martin  was  President,  Mr.  Walmsley 
was  Vice  President,  and  Colonel  Mitchell  was  Vice  Presi¬ 
dent  and  Mr.  MacLetchie  was  Treasurer  and  Mr.  Aldridge 
was  Secretary. 

President  White:  Any  further  questions,  Mr.  King? 

Mr.  King:  No,  sir. 

President  White :  Mr.  Lee? 

Commissioner  Lee :  No,  sir. 

Mr.  Turner:  I  would  like  to  ask  Mr.  Thurlow  another 
question. 

President  White :  All  right. 

Mr.  Turner :  Mr.  Thurlow,  you  said  that  the  building  of 
Mitchell  Dam  necessitated  the  increase  in  the  Power  Com¬ 
pany’s  organization.  Was  that  due  to  the  fact  that  you 
were  bringing  the  new  property  in  and  you  had  to  develop 
a  market  for  it,  and,  if  so,  wiiat  other  contributing  factors 
were  there  in  the  increase  of  the  organization? 

Mr.  Thurlow:  The  Mitchell  Dam  made  available 
903  around  350  million  kilowatt  hours  of  energy  annually, 
and  unless  the  Power  Company  provided  a  market 
for  it,  that  project,  of  course,  would  have  had  no  value  what¬ 
ever. 

President  White:  Isn’t  the  business  of  developing  the 
market  for  the  output  of  the  company  a  part  of  its  commer¬ 
cial  expense  and  operating  expense?  WTiat  place  has  that 
got  in  construction  costs? 

Mr.  Turner:  We  are  fixing  to  develop  that,  Mr.  Presi¬ 
dent.  I  don’t  think  he  conveyed  his  real  view  to  the  Com¬ 
mission  about  this  increase  in  the  personnel  of  the  Power 
Company.  We  said  that  the  men  added  to  get  business  were 
properly  chargeable  to  operating  expense,  but  in  speaking 
of  this  increase,  I  wanted  him  to  explain  whether  any  of 
those  men  were  devoted  to  construction  work.  These  men 
who  had  to  be  put  on  by  virtue  of  the  building  of  the  job.  I 
don’t  know  whether  that  was  the  idea  he  intended  to  convey 
or  not,  and  I  was  trying  to  develop  that. 
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Mr.  Turner :  Just  what  did  you  mean,  now,  Mr.  ThurloW? 
Did  you  mean  that  those  men  were  added  by  reason  of  con¬ 
struction  or  by  reason  of — as  a  consequence  of  the  construc¬ 
tion? 

Mr.  Thurlow:  I  mean  this :  That  if  this  project  had  iiot 
been  built  for  commercial  purposes,  it  probably  would  hot 
have  been  necessary  to  have  charges — overhead  charges 
which  we  had, — but  it  was  built  for  commercial  purposes  apd 
these  overhead  charges  are  necessarily  a  part  of  this  proj¬ 
ect. 

904  Mr.  Turner:  Now,  the  part  of  the  overhead  that 
was  charged  into  the  Mitchell  Dam, — do  you  know 

whether  that  included  any  operating  expenses? 

Mr.  Thurlow:  No,  there  were  no  operating  expenses  lin 
that. 

Mr.  Turner:  Now,  these  men, — their  whole  time  was  bot 
charged  into  Mitchell  Dam,  was  it? 

Mr.  Thurlow:  Oh,  no.  There  was  a  percentage  of  the 
time,  which  was  worked  out  in  some  way  or  other,  and  that 
was  a  matter  of  judgment  or  actual  time. 

Mr.  Turner:  Now,  your  attention  was  called  to  95%  of 
the  land  department  expense  being  charged  to  Dixie.  Now, 
that  did  not  mean  that  95%  of  the  land  department  ex¬ 
penses  were  charged  into  the  Mitchell  Dam,  did  it?  It  in¬ 
cluded  other  work  that  they  did  which  did  not  go  into  the 
Mitchell  Dam  project? 

Mr.  Thurlow :  Oh,  yes,  that  is  true.  They  would  be  f dr 
sub-stations  and  so  forth. 

Mr.  Turner:  And  75%  of  the  time  of  the  executive  ojf- 
ficers  was  charged  to  Dixie,  and  that  doesn’t  mean  that  ^11 
of  that  went  into  the  cost  of  Mitchell  Dam,  does  it? 

Mr.  Thurlow:  Oh,  no. 

Mr.  Turner:  We  will  have  a  man  who  will  explain  just 
what  proportion  of  these  services  went  into  the  dam. 

Mr.  Turner:  And  that  is  true  as  to  the  other  de- 

905  partments,  the  safety  department  and  filing  and  mail¬ 
ing,  and  stationery  departments,  is  it? 


238 


Mr.  Thurlow:  Yes,  sir,  these  charges  were  prorated  to 
Dixie  and  doubtless  vrere  prorated  again. 

Mr.  Turner:  Mr.  Thurlow,  do  you  know  the  number  of 
major  accidents  that  you  had  on  this  job  there? 

Mr.  Thurlow:  I  don’t  know  exactly,  but  it  seems,  prob¬ 
ably,  that  there  were  around  fifteen  or  sixteen  men  killed. 

Mr.  Turner.  And  a  great  many  other  serious  accidents? 

Mr.  Thurlow :  A  very  very  serious  situation  there.  You 
see,  we  were  working  a  big  night  shift  and  the  work  is  al¬ 
ways  hazardous  anyway. 

Mr.  Turner:  You  availed  yourself  of  the  part  time  ser¬ 
vices  of  the  trained  men  in  safety  work  of  the  Alabama 
Power  Company? 

Mr.  Thurlow:  We  had  the  entire  committee  of  the  whole 
company  and  the  Dixie  did  not  have  to  go  to  the  time  or  ex¬ 
pense  of  employing  a  man  of  that  proportion, — an  expert 
man. 

Mr.  Turner:  Don’t  you  consider  the  fact  that  you  used 
these  men  partly,  and  only  paid  them  over  a  relatively  short 
period  more  beneficial  than  to  have  employed  an  organiza¬ 
tion  of  your  own,  comparable  to  that  of  the  Alabama  Power 
Company,  through  the  entire  period? 

Mr.  Thurlow:  There  is  no  question  about  it  being 
906  very  much  better.  These  men  have  safety  matters  so 
evermore  at  heart  than  anybody  you  can  pick  up  over 
the  country.  It  was  very  much  better. 

Mr.  Turner:  Wasn’t  it  a  matter  of  economy  to  this  job 
to  have  the  experts  of  the  safety  department  to  cooperate 
with  you  on  this  job  ? 

Mr.  Thurlow:  Yes,  sir,  it  was. 

Mr.  Turner:  Isn’t  that  true  also — you  had  no  retained 
lawyers,  did  you? 

Mr.  Thurlow :  No,  I  don ’t  think  we  did. 

Mr.  Turner:  And  that  is  true  also  of  that? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  You  think  it  is  a  matter  of  economv  to 
have  availed  yourself  of  the  part  time  services  of  a  trained 
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legal  staff  of  tlie  Alabama  Power  Company,  rather  thkn  em¬ 
ploying  permanently  a  staff  of  lawyers  of  your  own? 

Mr.  Thurlow:  That — There  is  no  question  about  that. 

Mr.  Turner :  That  resulted  in  economy  to  the  project,  did 
it  not? 

Mr.  Thurlow :  Yes,  sir. 

Mr.  Turner:  That’s  all. 

Mr.  McDonnell:  Mr.  Thurlow,  you  appointed  a  safety 
connnittee  ? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  McDonnell:  How  did  you  operate  that  safety  de¬ 
partment? 

907  Mr.  Thurlow:  We  had  a  committee  of  employees 
working  on  safety  all  the  time.  They  investigate  ac¬ 
cidents.  One  or  two  members  of  the  committee,  and  some- 
times  all  of  them,  investigate  every  accident  on  the  system, 
working  under  the  direction  of  an  executive,  who  givjes  his 
time  to  this,  and  we  have  safety  men  who  give  all  of  their 
time  to  it  around  over  the  system.  The  committee  deter¬ 
mines  policy  and  safety  methods  to  follow,  based  uj^on  in¬ 
vestigations  that  they  make  of  accidents. 

Mr.  Turner :  That  committee,  Mr.  Thurlow,  is  composed 
of  some  of  the  engineers  of  the  Power  Company  and  the  di¬ 
vision  managers  and  others? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner :  It  is  a  committee  of  about  eight  or  tei}  men, 
is  it  not? 

Mr.  Thurlo-w :  Yes,  sir,  about  eight  or  ten  top  engineers. 

Mr.  Turner:  Men  who  have  had  wide  experieiice  in 
safety  work  and  in  construction  and  operating  work? 

Mr.  Thurlow :  That  is  true,  yes,  sir. 

Mr.  Turner :  I  believe  Mr.  Lloyd  is  head  of  the  safety  de¬ 
partment? 

Mr.  Thurlow:  Yes,  sir. 

Mr.  Turner:  And  a  part  of  his  time  was  charged  all  the 
time  to  the  Dixie? 

Mr.  Thurlow:  That  is  true,  and  Mr.  Lloydj  kept 

908  a  daily  record  of  every  accident  on  the  job  and 
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followed  every  accident  up,  even  of  the  most  minor 
nature. 

Mr.  Turner:  He  was  paid  by  the  Dixie  Company 
direct,  as  I  recall,  is  that  a  fact? 

Mr.  Thurlow :  I  think  he  was,  yes,  sir. 

Mr.  Turner:  And  you  in  addition  availed  yourself  of 
those  experts? 

Mr.  Thurlow :  Yes,  sir,  the  Power  Company’s  employees. 

Mr.  McDonnell:  Who  was  the  head  of  the  Power  Com¬ 
pany’s  safety  department? 

Mr.  Thurlow:  I  think  Lloyd  was  paid  by  the  Power 
Company  and  Dixie  too. 

Mr.  Turner:  He  drew  part  of  his  salary  from  the  Power 
Company  and  part  from  Dixie? 

Mr.  Thurlow’ :  Yes,  sir. 

Mr.  Turner:  Then  a  portion  charged  to  the  Pow’er  Com¬ 
pany  was  charged  back  through  your  administration  on 
Lloyd’s  time? 

Mr.  Thurlow:  He  had  an  office  staff  here  who  followed 
accidents  and  kept  recoils  and  worked  up  methods  of 
handling  accidents. 

Mr.  Turner:  Were  there  any  other  employees  on  that 
same  status  as  Llovd? 

•f 

Mr.  Thurlow :  No,  not  in  that  department. 

Mr.  Turner:  Now,  Mr.  Thurlow,  to  what  extent  did  the 
Alabama  Power  Company  add  to  their  general  staff 
909  on  account  of  Mitchell  Dam  construction? 

Mr.  Thurlow*:  I  would  want  to  make  a  study  of 
that  to  tell  you. 

Mr.  McDonnell :  You  can  furnish  us  that  and  we  would 
be  glad  if  you  wrould. 

Mr.  Thurlow:  I  think  it  would  be  difficult  to  handle  it 
and  give  you  a  correct  answ’er  off-hand. 

President  White:  Anything  else,  Mr.  Turner? 

Mr.  Turner :  Just  a  moment,  I  want  to  ask  Mr.  Thurlow 
a  further  question.  Mr.  Thurlow,  did  you  get  any  money 
from  the  Alabama  Pow’er  Company  during  this  Mitchell 
Dam  construction,  as  Chief  Engineer? 
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Mr.  Thurlow:  No. 

Mr.  Turner :  That  title  was  merely  honorary  at  that  time, 
was  it? 

Mr.  Thurlow:  That  is  true.  I  haven’t  considered  my¬ 
self  an  employee  of  the  Alabama  Power  Company  ifor  a 
long  time,  but  I  like  to  consider  myself  a  part  of  it.  j 
Mr.  Turner :  Now,  if  the  Commission  pleases,  I  wapt  this 
to  go  in  the  record  with  the  report  that  we  heretofore  filed 
with  the  Commission  (Handing  paper  to  President  White). 
President  White:  Is  there  anything  else,  gentlemein? 
Mr.  Turner:  That’s  all,  unless  the  Commission  Wants 
to  go  on  with  another  witness. 

i 

*  •  *  *  •  •  •  •  •  j  • 

j 

Excerpts  from  Testimony  in  1931  Hearing  Before 

Respondent. 

433  Mr.  Turner.  If  the  Commission  please,  the  j  next 
item  is  the  first  item  shown  in  the  examiner’s  reiport, 

account  Fixed  Capital  Not  Prescribed  by  the  Capital  Ac¬ 
count,  $3,500,000. 

There  are  two  conflicting  theories  as  to  charges  io  be 
made  for  Mitchell  Dam  site.  On  the  part  of  the  examiners 
it  is  claimed  that  the  cost  paid  by  the  company  acquiring  the 
land  from  its  original  owner  is  the  actual,  legitimate,  orig¬ 
inal  cost  as  contemplated  by  the  Federal  Power  Act.  The 
licensee  contends  that  three  and  a  half  million  dollars  which 
came  in  through  the  merger  agreement  of  July,  1913,  i$  the 
actual,  legitimate,  original  cost  of  the  project. 

Our  theory,  briefly,  is  that  all  of  the  properties  acqpired 
in  the  merger  and  paid  for  by  the  $9,975,000  of  $100,  par 
value  stock,  issued  to  the  stockholders  of  the  constituent 
companies,  is  the  original  cost.  Consolidations  are  author¬ 
ized  under  the  statute  of  Alabama.  We  will  introduce  those 
statutes  as  we  go  along  with  this  item.  The  statute  pro¬ 
vides  for  a  method  of  valuation  of  properties  going 

434  into  a  consolidated  company.  That  briefly  states!  our 
conception  that  the  three  and  a  half  million  isj  the 
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actual,  original,  legitimate  cost  of  the  lands  at  the  Mitchell 
Dam  site.  The  merger  agreement  defines  that  value  fixed 
by  the  board  of  directors  of  the  constituent  companies.  It 
allocates  it  to  this  particular  stretch  of  the  river,  bringing 
it  down  to  the  Mitchell  Dam,  and  names  70,000  shares  of 
the  stock  of  the  consolidated  corporation  as  payment  for 
these  properties.  The  testimony  will  show  just  how  the 
$7,000,000  represented  by  the  70,000  shares  of  $100  par 
value  stock  was  allocated  as  between  the  Mitchell  Dam  and 
the  Lockwell  or  Lay  Dam  properties. 

We  will  call  Mr.  Thurlow. 

Whereupon,  O.  G.  Thurlow  was  called  as  a  witness  for 
and  on  behalf  of  the  licensee,  and  having  been  heretofore 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination. 

By  Mr.  Turner : 

Q.  State  your  name  and  address,  Mr.  Thurlow.  You  were 
sworn,  were  you  not?  A.  Yes,  I  was  sworn.  My  name  is 
0.  G.  Thurlow.  My  address  is  Birmingham,  Alabama. 

Q.  Please  state  for  the  record  briefly — are  you  an  elec¬ 
trical  engineer?  A.  Well,  I  practice  engineering  in 
435  general  in  connection  with  this  work.  I  would  not 
call  myself  an  electrical  engineer. 

Q.  General  engineering?  A.  Yes. 

Q.  What  is  your  training  and  experience  in  engineering 
work,  Mr.  Thurlow?  A.  I  graduated  from  the  Massachu¬ 
setts  Institute  of  Technology  in  1904,  and  from  that  time 
to  1912  I  worked  on  various  engineering  projects.  The  first 
project  I  worked  on  was  the  East  First  Street  Tunnel  here 
in  Washington.  Then  I  had  some  bridge  work,  and  I  worked 
for  two  years  on  the  Pittsburgh  Filtration  Plant  and  ap¬ 
proximately  two  years  on  the  Ashokan  Dam  and  Kentsville 
Dam  of  the  Board  of  Water  Supply  of  New  York,  and  was 
with  the  Irrigation  Service  in  Porto  Rico  for  a  year  on  some 
dams  for  irrigation  and  High-Head  Power.  I  was  on  steel 
operations  for  approximately  two  years  on  a  central  water 
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supply  for  the  Tennessee  Coal  and  Iron  Railroad  Company 
in  Birmingham.  I  came  to  the  Alabama  Power  Company 
in  May,  1912,  and  have  been  associated  with  the  compaiiies 
associated  with  the  Alabama  Power  Company  since  that 
time. 

i 

Q.  What  engineering  degrees  do  you  hold  from  the  Mas¬ 
sachusetts  Institute  of  Technology?  A.  Bachelor  of  science, 
engineering. 

Q.  Do  you  hold  any  other  engineering  degrees, 

436  honorary  or  otherwise?  A.  Doctor  of  science  from 
the  University  of  Alabama,  an  honorary  degree  for 

work  which  we  did  in  Alabama. 

Q.  Was  that  in  connection  with  the  back  water  supply 
of  the  Mitchell  Dam  problem?  A.  It  was  not  specifically 
stated.  It  was  just  for  my  work. 

Q.  Have  you  served  as  a  member  of  any  commission  in¬ 
vestigating  water  powers?  A.  In  1930  I  was  a  member! of 
the  Engineering  Advisory  Board  of  the  St.  Lawrence  Power 
Commission  in  the  State  of  New  York,  with  General  Jadwjn, 
Mr.  F.  H.  Woodward,  and  Colonel  Greene  of  the  Depart¬ 
ment  of  Public  W7orks  in  the  State  of  New  York. 

Q.  Your  experience  began,  then,  with  the  Alabama  Power 
Company  in  May,  1912?  A.  Yes. 

Q.  At  the  time  of  the  merger  in  July  of  1913  the  Alabama 
Power  Company,  with  the  Alabama  Power  Development 
Company,  the  Alabama  Electric  Company,  the  Wetumpka 
( ?)  Power  Company  and  the  original  Alabama  Power  Com¬ 
pany,  were  you  familiar  with  the  projects  owned  by  thojse 
companies  on  the  Coosa  River?  A.  Yes,  I  spent  a  year  jin 
studying  them,  and  we  were  actually  at  work  on  look  12  at 
that  time. 

437  Q.  That  was  then  under  construction?  A.  Y^s. 

Q.  That  project  is  now  known  as  Lay  Dam?  A. 

Yes.  | 

Q.  Did  you  have  occasion  prior  to  the  consolidation  iof 
these  companies  that  I  have  mentioned,  to  make  a  valuation 
of  the  Coosa  River  properties  involved  in  this  merger,  arid 
if  so,  state  how  that  arose?  A.  In  May,  1913, 1  worked  on;  a 
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memorandum  in  conjunction  with  Mr.  Yates,  who  at  that 
time  was  chief  engineer. 

Q.  That  is  Mr.  E.  A.  Yates  ?  A.  Yes — outlining  the  value 
of  Lock  12,  Lock  14,  Lock  15,  and  Lock  18.  The  memoran¬ 
dum  was  prepared  for  the  use  of  the  boards  of  directors  in 
connection  with  the  consolidation.  I  have  been  unable  to 
locate  the  memorandum,  but  I  have  located  the  original 
work. 

Q.  You  have  located  your  original  working  papers?  A. 
Yes. 

Q.  Now,  referring  to  Lock  12,  Lock  14,  Lock  15,  and  18, 
those  properties  are  on  the  Coosa  River,  are  they  not?  A. 
One  is  directly  above  the  other  on  the  Coosa  River. 

Q.  You  say  that  you  made  a  report  to  the  directors  of 
the  constituent  companies,  but  have  been  unable  to  find  it? 
A.  That  is  true. 

438  Q.  Have  you  made  a  search  for  it?  A.  Yes,  I 
have. 

Q.  In  the  places  where  you  would  ordinarily  expect  to 
find  it?  A.  Yes. 

Q.  And  you  didn’t  find  that  report?  A.  No. 

Q.  But  you  did  find  your  working  papers  upon  which 
that  report  was  based?  A.  That  is  true. 

Q.  Have  you  the  original  working  papers  with  you?  A. 
Yes.  (Producing  papers.) 

Q.  Do  you  recall  what  was  the  valuation  you  gave  to  your 
properties,  in  round  figures?  A.  "We  valued  them  from  dif¬ 
ferent  points  of  view,  varying  use  of  the  available  power  at 
each  site,  based  upon  steam  equivalent  available  market. 

Mr.  Turner.  At  this  time  we  want  to  introduce  for  the 
record  as  exhibit,  Licensee’s  No.  1,  and  further  identified 
as  map  of  Alabama  Interstate  Power  Company.  Subject: 
Coosa  River.  Number  E-442. 

Commissioner  Garsaud.  Mark  it  Licensee  No.  1  for  iden¬ 
tification. 

(The  map  referred  to  was  marked  Licensee  Exhibit  1  for 
identification.) 

•  •••••••## 
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LICENSEE’S  EXHIBIT  NO.  1. 


247 


•  ****#*••• 

439  Mr.  Turner.  I  want  to  introduce  at  this  time  a 
map  of  the  dam  sites  and  lands  on  the  Coosa  River 
owned  by  the  respective  companies  merged  into  the  Ala¬ 
bama  Power  Company  on  July  29,  1913,  and  identified  as 
Licensee’s  Exhibit  No.  2  for  identification.  Unfortunately 
we  haven’t  but  two  copies  of  this  map.  It  shows  in  more 
diagrammatic  form  the  run  of  the  river  than  does  the  map 
previously  introduced.  I  have  given  the  Solicitor  one  copy 
and  I  would  like  to  pass  this  up  for  inspection. 

(The  map  referred  to,  showing  dam  sites  and  lands  on 
the  Coosa  River  owned  by  the  respective  companies  merged 
into  the  Alabama  Povrer  Company  on  July  29,  1913,  was 
marked  “Licensee  Exhibit  2  for  identification.”) 

•  •#•••••*• 
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•  •  •  •  •  •  •  •  *!• 

By  Mr.  Turner: 

Q.  Referring  to  Licensee’s  Exhibit  No.  1,  Mr.  Thurlow, 
will  you  identify  the  various  dam  sites  on  the  Coosa  Rivfer 
that  were  acquired  as  a  result  of  the  consolidation  of  July 
29,  1913?  A.  We  acquired  lock  7,  which  had  a  head  of  29 
feet,  and  the  series,  lock  12,  lock  14,  lock  15,  and  lock  18, 
which  had  an  overall  head  of  230  feet,  and  in  that  stretph 
of  the  river  we  were  at  that  time  working  on  the  substitu¬ 
tion  of  three  dams  in  the  place  of  four,  and  we  had  the  prop¬ 
erty  at  Mitchell  Dam. 

Q.  That  is,  the  Alabama  Power  Company  owned 

440  the  site — the  Alabama  Power  Company  as  it  existed 
prior  to  the  merger  or  consolidation  owned  the  dam 

site  at  Mitchell  Dam?  A.  That  is  true. 

Q.  Were  these  the  properties  on  which  you  placed  j  a 
valuation  for  the  directors’  use  in  the  consolidation  of  July, 
1913?  A.  Yes. 

Q.  In  addition  to  these  properties  on  the  Coosa  River, 
were  any  other  properties  in  the  merger?  A.  There  were 
the  operating  property  at  Talladega  and  the  power  plant  at 
Jackson  Shoals  on  Choccolocco  Creek. 

Q.  Did  this  same  company  have  under  construction  at 
that  time  a  steam  plant  at  Gadsden?  A.  We  also  had  tike 
Gadsden  steam  plant  under  construction. 

Q.  And  a  transmission  system?  A.  And  a  transmission 
system. 

Q.  Now,  that  company  was  known  as  Alabama  Power  De¬ 
velopment  Company?  A.  Yes. 

Q.  And  was  one  of  the  companies  going  into  the  merger 
agreement?  A.  Yes. 

Q.  From  your  study  and  that  of  Mr.  Yates,  with  whotn 
you  say  you  collaborated,  what  value  did  you  report 

441  to  the  board  of  directors  as  to  these  properties?  A. 
Speaking  of  the  properties  on  the  Coosa  Rover? 

Q.  And  the  Alabama  Power  development,  the  properties 
that  went  into  the  merger  or  consolidation?  A.  We  db- 
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veloped  the  value  of  the  Coosa  River  properties  from  differ- 
ent  points  of  view,  according  to  different  points  of  view, 
from  $15,000,000  to  $22,000,000.  The  value  of  the  Alabama 
Power  Development  Company  we  determined  as  $200,000. 

Q.  That  was  arrived  at  or  based  upon  these  working 
figures  of  yours  that  you  have  before  you  now?  A.  That 
is  true. 

Mr.  Turner.  At  this  point,  if  the  Commission  please,  we 
want  to  introduce  into  the  record  photostatic  copies — blue¬ 
prints  of  the  working  papers  about  which  Mr.  Thurlow  is 
testifying,  to  be  identified  as  licensee’s  exhibit  number  3, 
containing  11  sheets,  numbered  1  to  11,  and  bearing  date 
May  26, 1913. 

The  Witness.  There  are  two  here  of  May  28. 

Mr.  Turner.  Except  sheets  10  and  11,  which  bear  date 
of  May  28,  1913. 

The  Witness.  And  the  last  sheet  I  think  has  the  date  of 
May  23rd. 

Mr.  Turner.  May  28th. 

The  Witness.  X  have  one  more  sheet.  There  isn’t  anv- 
thing  on  it.  That  is  why  we  left  it  out. 

442  (The  blueprint  of  working  sheets,  consisting  of  11 
separate  pages,  was  marked  “Licensee’s  Exhibit  3 
for  identification.”) 
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•  *  *  •  •  •  •  •  •  |  • 

By  Mr.  Turner:  ! 

I 

Q.  Mr.  Thurlow,  the  blueprints  that  we  have  just  offered 
in  evidence  are  exact  copies  of  your  original  working  pa¬ 
pers,  are  they  not?  A.  Yes,  they  are  copies  of  these  work¬ 
ing  papers. 

Mr.  Teegarden.  There  is  no  objection  to  their  receipt 
in  evidence. 

The  Witness.  This  blueprint  with  a  profile  of  the  orig¬ 
inal  tracing  was  made  September  3, 1912. 

By  Mr.  Turner:  j 

Q.  This  profile  that  you  refer  to  is  licensee’s  exhibit  num¬ 
ber  1?  A.  Yes. 

Q.  Will  you  take  your  working  papers  there  and  state;  to 
the  Commission  how  you  worked  out  these  several  values  on 
the  various  dam  sites?  A.  We  determined  the  available 
amount  of  power  and  the  logical  installation  at  each  one  j  of 
these  dam  sites  from  the  duration  curve  of  flow  of  the  Codsa 
River  past  these  sites.  We  estimated  the  cost  of  power — 
we  estimated  the  cost  of  the  installation,  dam,  power  plants, 
and  so  forth,  and  the  cost  of  power  was  estimated  from  thiat 
capital  cost.  The  value  of  the  power  was  estimated  from 
the  cost  of  the  steam  equivalent.  The  cost  of  power 
443  was  deducted  from  the  value  of  the  powder  at  each  bf 
these  sites  and  the  difference  capitalized  at  8  per  ceht 
gave  us  a  value  for  each  of  these  sites,  and  it  was  on  tie 
basis  of  those  figures  that  we  gave  a  total  value  running 
from  $15,000,000  to  $22,000,000. 

Q.  That  is  for  all  of  the  properties  on  the  Coosa  River? 
A.  Yes. 

Q.  And  including  the  Alabama  Power  Development  prop¬ 
erties  which  were  not  on  the  Coosa  River?  In  that  valua¬ 
tion  did  you  work  out  the  values  of  the  separate  sites  ?  A. 
This  was  all  based  on  the  cost  of  each  of  the  sites,  develop¬ 
ing  each  of  the  sites,  the  available  power  at  each  of  tlje 
sites  and  the  value  at  each  of  the  sites. 
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Q.  Will  you  name  that  as  to  each  site?  A.  As  to  Lock  12, 
we  placed  a  value  of  from  $4,350,000  up  to  $5,400,000  and 
down  to  $3,780,000,  depending  on  the  use  of  water,  whether 
we  used  all  the  water  flowing  for  70  per  cent  of  the  time  or 
for  80  per  cent  of  the  time. 

Mr.  Teegarden.  That  is  $3,375,000? 

A.  $3,780,000  up  to  $5,400,000. 

Mr.  Teegarden.  WTiat  was  the  medium  figure? 

A.  A  figure  of  $4,350,000. 

The  Chairman.  Didn’t  you  use  85  per  cent  there?  You 
used  75  and  85,  didn’t  you? 

444  A.  No,  we  used  70  and  80.  We  determined  on  the 
value  base  of  that  pow’er  at  70  and  80. 

The  Chairman.  I  saw  75  and  85  here. 

A.  It  was  not  carried  out.  The  value  we  placed  on  Lock 
14  varied  from  $3,315,000  to  $4,600,000. 

Mr.  Teegarden.  Did  you  have  a  normal  figure  there  too 
and  an  intermediate  figure? 

A.  No,  I  did  not.  You  see,  these  are  just  working  papers. 
We  were  just  feeling  into  the  thing. 

Mr.  Teegarden.  What  is  the  top  figure  there? 

A.  $4,600,000.  And  the  lower  figure  was  $3,315,000. 
Lock  15  was  $2,930,000  and  $2,920,000. 

Lock  18  was  $7,020,000  and  $9,750,000. 

There  weren’t  any  figures  to  be  found  on  Lock  7  in  the 
working  sheets  that  we  dug  up  from  our  files. 

By  Mr.  Turner: 

Q.  Referring  to  the  map  designated  as  Licensee’s  Ex¬ 
hibit  No.  1,  state  whether  or  not  that  shows  the  dams  rec¬ 
ommended  by  the  Army  Engineer,  Colonel  H.  P.  Ferguson, 
which  were  proposed  for  development?  A.  We  were  work¬ 
ing  to  a  great  extent  using  the  report  of  Colonel  Ferguson 
at  that  time,  and  he  had  proposed  dams  at  Lock  7,  Lock  12, 
Lock  14,  Lock  15,  and  Lock  18.  In  the  course  of  our  studies 
of  the  project,  we  concluded  that  there  would  be  some  capi¬ 
tal  saving  and  some  operating  saving  by  build- 

445  ing  three  dams  in  the  place  of  four  in  that  stretch 
covered  from  Lock  12  to  Lock  18. 
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Q.  What  was  the  location  of  those  three  dams  that  you 
proposed  to  build  in  lieu  of  the  Ferguson  plan?  A.  We 
adopted  the  Lock  12  site  and  the  Lock  12  plan  of  Ferguson. 
In  place  of  Locks  14,  15,  and  18  as  he  had  planned:  them, 
we  substituted  Mitchell  Dam  and  Lock  18,  utilizing  the  same 
head  as  he  had  provided  for  the  three  dams.  j 

Q.  And  that  resulted  in  what,  as  to  14  and  15  ?  A.  Locks 
14  and  15  sites  were  flooded  out  by  the  higher  dams,  Mitchell 
Dam  and  Lock  18.  Lock  18,  now  known  as  Jordan  l)am,  is 
located  at  the  same  site  as  was  selected  by  Colonel  Fergu¬ 
son.  i 

Q.  In  other  words,  the  Mitchell  Dam  development  flooded 
out  Lock  14  development?  A.  Flooded  out  Lock  14. 

Q.  And  the  Jordan  Dam  development  flooded  out  Lock  15 
development?  A.  Yes.  j 

Q.  At  the  time  of  the  consolidation  in  July,  1913,  the 
Alabama  Electric  Company  owned  the  site  at  Lock  18,  did 
it  not?  A.  Two  of  them.  j 

Q.  And  the  Wetumpka  Power  Company  owned  the  $ite  at 
Lock  15  ?  A.  Lock  15,  yes.  i 

446  Q.  And  the  Alabama  Power  Company  as  it  existed 
prior  to  the  merger  owned  the  dam  site  at  Mitchell 
Dam?  A.  That  is  true.  I 

Q.  Sometimes  referred  to  as  Duncan’s  Riffle?  AJj  Yes, 
sir. 

Q.  And  the  Alabama  Power  Company  as  it  existed  jprior 
to  the  consolidation  of  July,  1913,  owned  also  the  site  at 
Lock  14  and  Lock  12,  or  Lay  Dam?  A.  That  is  true. 

Q.  WLo  owned  the  site  at  Lock  7 ?  What  company?  j  For 
the  purpose  of  refreshing  your  recollection,  wasn’t  it  the 
Alabama  Power  and  Electric  Company?  A.  Yes,  the,  Ala¬ 
bama  Power  and  Electric.  j 

Q.  And  these  were  the  merging  companies,  were  they 
not?  A.  That  is  true,  including  the  Alabama  development. 

Q.  And  as  a  result  of  the  merger  or  consolidation  of 
July,  1913,  all  of  these  dam  sites  passed  under  the  common 
ownership  of  the  consolidated  company,  the  Alabama 
Power  Company?  A.  That  is  true. 

j 

i 

i 


j 
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Commissioner  Garsaud.  The  consolidated  company  took 
the  same  name  as  one  of  the  original  companies?  Is  that 
it? 

Mr.  .Turner.  They  took  the  name  of  the  Alabama  Power 
Company,  which  I  have  referred  to  as  the  Alabama  Power 
Company  existing  prior  to  the  merger. 

At  this  point  we  want  to  introduce  in  evidence  the 
447  merger  agreement  as  Licensee’s  Exhibit  No.  4.  That 
is  all  on  file  with  the  Commission,  and  we  will  take 
it  as  in  evidence.  There  will  be  no  necessity  for  furnishing 
further  copies. 

Mr.  Teegarden.  No  objection. 

(The  merger  agreement  referred  to,  now  in  the  files  of 
the  Federal  Power  Commission,  is  given  the  number  “Li¬ 
censee’s  Exhibit  4”  and  admitted  in  evidence.) 

•  ••••••*** 

Licensee’s  Exhibit  No.  4  so  identified  is  as  follows: 

657  Joint  Agreement  Between  Alabama  Power  Com¬ 
pany,  Alabama  Electric  Company,  Wetumpka 
Power  Company,  Alabama  Power  &  Electric  Company  and 
Alabama  Power  Development  Company,  Prescribing  the 
Terms  and  Conditions  of  the  Merger  of  the  Said  Alabama 
Electric  Company,  The  Said  Wetumpka  Power  Company, 
The  Said  Alabama  Power  &  Electric  Company  and  The 
Said  Alabama  Power  Development  Company  Into  and 
With  the  Said  Alabama  Power  Company,  Under  the  Name 
of  Alabama  Power  Company. 


Whereas,  the  Boards  of  Directors  of  the  Alabama  Power 
Company,  Alabama  Electric  Company,  Wetumpka  Power 
Company,  Alabama  Power  &  Electric  Company  and  Ala¬ 
bama  Power  Development  Company,  each  of  which  is  a  cor¬ 
poration  organized  and  existing  under  the  laws  of  the  State 
of  Alabama,  did  heretofore  meet  and  authorize  and  em¬ 
power  the  directors  of  each  of  said  corporations  to  enter 
into  a  joint  agreement  with  the  directors  of  all  of  said  cor- 
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porations  prescribing  the  terms  and  conditions  of  the  mer¬ 
ger  of  the  said  Alabama  Electric  Company,  the  said 
Wetumpka  Power  Company,  the  said  Alabama  Power  & 
Electric  Company  and  the  said  Alabama  Power  Develop¬ 
ment  Company  into  and  with  the  said  Alabama  Power  Com¬ 
pany  under  the  name  of  Alabama  Power  Company,  and 
prescribing  the  terms  and  conditions  of  such  merger  and 
consolidation  of  said  companies,  the  mode  of  carrying  the 
same  into  effect,  together  with  all  such  other  provisions  and 
details  as  are  required  to  be  set  forth  in  such  joint  agree¬ 
ment  by  the  laws  of  the  State  of  Alabama,  and  such  other 
provisions  and  details  as  the  directors  of  the  several  merg¬ 
ing  or  consolidating  corporations  should  deem  necessary 
to  perfect  such  merger  and  consolidation;  And 
Whereas,  the  said  Alabama  Power  Company,  the  said 
Alabama  Electric  Company,  the  said  Wetumpka  Power 
Company,  the  said  Alabama  Power  &  Electric  Company 
and  the  said  Alabama  Power  Development  Company  are 
each  corporations  organized  and  existing  under  the  laiws 
of  the  State  of  Alabama,  and  are  authorized  by  law  to  con¬ 
solidate  and  become  one  corporation,  and  it  is  believed  that 
such  consolidation  will  be  beneficial  to  the  public  as  well 
as  to  the  stockholders  of  each  of  said  companies ;  And 
Whereas,  the  said  Alabama  Power  Company  owns  val¬ 
uable  property,  real,  personal  and  mixed,  including  various 
water  rights,  on  and  near  the  Coosa  River  in  said  State, 
besides  other  rights,  privileges,  immunities,  powers,  ease¬ 
ments  and  franchises  in  said  State,  and  is  now  engaged  in 
the  construction  of  a  dam  across  the  said  Coosa  River  in 
said  State,  at  the  site  selected  for  Lock  number  Twelve,  for 
the  manufacture,  supply  and  sale  to  the  public  of  povfer 
produced  by  water  as  a  motive  force,  and  owns  other  valu¬ 
able  rights,  contracts  and  privileges  in  connection  with  tjhe 
manufacture,  supply  and  sale  of  such  power ;  And 
Whereas,  the  said  Alabama  Electric  Company,  the  said 
Wetumpka  Power  Company  and  the  said  Alabama  Power 
&  Electric  Company  own  valuable  property,  real,  personal 
and  mixed,  including  various  water  rights  on  and  near  tihe 
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Coosa  River  in  said  State,  besides  other  rights,  privileges, 
immunities,  powers,  easements  and  franchises  in  said  State, 
which  may  be  used  for  the  manufacture,  supply  and  sale  to 
the  public  of  power  produced  by  water  as  a  motive  force; 
And 

Whereas,  the  said  Alabama  Power  Development  Com¬ 
pany  owns  valuable  property,  real,  personal  and  mixed,  in¬ 
cluding  a  hydro-electric  power  development  at  Jackson’s 
Shoals  on  Choccolocco  Creek,  in  Talladega  County,  Ala¬ 
bama,  and  transmission  lines  therefrom  to  various  places 
in  said  State,  and  is  now  engaged  in  the  construction  of  a 
steam  auxiliary  station  at  Gadsden,  in  said  State  which, 
when  completed,  will  serve  as  such  auxiliary  for  said  Com¬ 
pany  and  said  Alabama  Power  Company,  and  is  en- 
658  gaged  in  the  distribution  and  sale  of  such  electric 
power  to  the  public  in  various  cities  and  towns  in 
said  State,  and  owns  in  connection  therewith  valuable 
rights,  privileges,  immunities,  powers,  easements  and  fran¬ 
chises  which  will  form  an  important  element  in  the  develop¬ 
ment  plans  of  said  Alabama  Power  Company; 

Now,  Therefore,  in  pursuance  of  such  authority  and  of 
the  premises  aforesaid,  the  parties  hereto  viz.,  the  said  AJa- 
bama  Power  Company,  the  said  Alabama  Electric  Com¬ 
pany,  the  said  Wetumpka  Power  Company,  the  said  Ala¬ 
bama  Power  &  Electric  Company  and  the  said  Alabama 
Power  Development  Company,  acting  by  and  through  its 
directors,  does  each  for  itself  hereby  agree  that  the  said 
Alabama  Electric  Company,  the  said  Wetumpka  Power 
Company,  the  said  Alabama  Power  &  Electric  Company 
and  the  said  Alabama  Power  Development  Company  shall 
be  merged  into  and  with  the  said  Alabama  Power  Company, 
under  the  name  of  Alabama  Power  Company,  (hereinafter 
called  the  consolidated  corporation)  but  which  shall  not  be 
a  new  corporation,  and  the  said  parties  hereto  do  hereby 
prescribe  the  following  terms  and  conditions  for  such  mer¬ 
ger  and  consolidation,  and  the  mode  of  carrying  the  same 
into  effect,  to-wit: 
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Article  I. 

The  name  of  the  consolidated  corporation  shall  be  Ala¬ 
bama  Power  Company. 

Article  II.  | 

The  principal  place  of  business  in  the  State  of  Alabama 
of  the  consolidated  corporation  shall  be  at  Ocampo  in  the 
County  of  Chilton. 

Article  m. 

| 

The  first  directors  of  the  consolidated  corporation:  shall 
be  three  in  number ;  and  the  officers  thereof  shall  consist  of 
a  President,  a  Vice-President,  a  General  Manager,  a  Secre¬ 
tary  and  a  Treasurer. 

Article  IV. 

j 

The  names  and  postoffice  addresses  of  the  first  directors 
thereof,  who  shall  serve  until  their  successors  are  elected 
and  qualified,  are  as  follows,  namely: 

I 

Name.  Post  Office  Addressj. 

James  Mitchell,  New  York,  New  York! 

W.  W.  Freeman,  Birmingham,  Alabama. 

Thomas  W.  Martin,  Birmingham,  Alabama. 


Article  V. 

The  names  and  postoffice  addresses  of  the  first  officers 
thereof,  who  shall  serve  until  their  successors  are  elected 
and  qualified,  are  as  follows,  namely: 

Name.  Office.  Post  Office  Address. 

James  Mitchell,  President,  New  York,  New  York, 


W.  W.  Freeman, 

Walter  M.  Hood, 
Frederick  S.  Ruth, 


Vice-President  and  'J  .  .  ,  > 

General  Manager,  jBmmngham,  Alabama. 

Secretary,  Birmingham,  Alabama. 


Secretary, 

Treasurer, 


New  York,  New  York, 


i 


i 

i 

i 

I 
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659  Article  VL 

The  first  directors  of  the  consolidated  corporation  shall 
be  chosen  by  the  stockholders  thereof,  at  a  special  meeting 
of  the  stockholders  to  be  held  at  the  office  of  the  Company 
in  the  city  of  Birmingham,  Alabama,  on  July  31, 1913,  at  12 
o’clock  M.;  and  thereafter  such  directors  shall  be  chosen 
at  the  annual  meeting  of  the  stockholders  to  be  held  at  the 
same  place  and  on  the  third  Monday  in  February  in  each 
year,  unless  the  time  and  place  of  such  annual  meeting  shall 
be  changed  by  the  by-laws  adopted  by  the  consolidated  cor¬ 
poration. 

Article  VII. 

The  first  officers  of  the  consolidated  corporation  shall  be 
chosen  by  the  directors  thereof,  at  a  special  meeting  of  the 
directors  to  be  held  at  the  office  of  the  company  either  in 
the  city  of  Birmingham,  Alabama,  or  in  the  city  of  New 
York  as  soon  as  practicable  after  the  said  special  meeting 
of  stockholders ;  and  thereafter  such  officers  shall  be  chosen 
at  the  annual  meeting  of  the  directors  to  be  held  at  the 
same  place  and  as  soon  as  practicable  after  the  annual  meet¬ 
ing  of  the  stockholders,  unless  the  time  and  place  of  such 
annual  meeting  shall  be  changed  by  the  by-laws  adopted  by 
the  consolidated  corporation. 

Article  VIII. 

It  is  the  intention,  purpose  and  agreement  of  the  parties 
that  the  Alabama  Power  Company  shall  be  and  is  hereby 
continued  in  existence  as  the  consolidated  corporation,  and 
that  a  new  corporation  shall  not  be  formed  by  this  agree¬ 
ment,  and  that  the  existence  of  the  consolidated  corpora¬ 
tion  shall  be  perpetual. 


Article  IX. 

The  capital  stock  of  the  consolidated  corporation  shall 
be  $20,000,000,  divided  into  200,000  shares,  of  the  par  value 
of  $100  each,  all  of  which  shall  be  common  stock. 


Article  X. 


Each  of  said  corporations,  parties  hereto,  havihg  ac¬ 
quired  property  and  assets,  the  reasonable  value  of  j  which 
now  exceeds  the  par  value  of  the  capital  stock  of  said  com¬ 
panies,  it  is  agreed  that  there  shall  be  issued  to  the:  stock¬ 
holders  of  the  Alabama  Power  Company,  or  their  nominees, 
70,000  shares;  to  the  stockholders  of  the  Alabama  Electric 
Company,  or  their  nominees,  20,000  shares;  to  the  stock¬ 
holders  of  the  Wetumpka  Power  Company,  or  their  nomi¬ 
nees,  7,500  shares;  to  the  stockholders  of  the  Alabama 
Power  &  Electric  Company,  or  their  nominees,  250  shares, 
and  to  the  stockholders  of  the  Alabama  Power  Development 
Company,  or  their  nominees,  2,000  shares  of  the  stbck  of 
the  consolidated  corporation,  in  lieu  of  and  in  exchange  and 
payment  for  the  shares  of  stock  in  said  companies  now 
issued  and  outstanding;  and  upon  the  surrender  to 
the  consolidated  corporation  of  the  shares  held  by 
any  stockholder  in  either  of  said  companies,  there!  shall 
be  issued  to  him  or  to  his  nominee,  such  number  bf  the 
shares  of  stock  of  the  consolidated  corporation  so  agreed 
to  be  issued  to  the  stockholders  of  such  company  as  the,  num¬ 
ber  of  shares  so  owned  and  surrendered  by  him  bears  to  the 
total  number  of  shares  of  stock  of  such  company  now  issued 
and  outstanding. 

It  is  further  agreed  that  the  shares  of  the  stock  of  said 
companies,  parties  hereto,  and  the  property  and  ^ssets 
owned  by  each  of  said  companies,  is  of  value  equal  to  the 
par  value  of  the  shares  of  the  stock  of  the  consolidated  cor¬ 
poration  to  be  issued  to  them,  as  herein  provided ;  and  it  is 
further  agreed  that  each  and  every  stockholder  o(f  all 
of  said  companies  shall  accept  said  shares  of  stock  of  the 
consolidated  corporation  as  the  reasonable  value  o^  the 
stock  of  the  said  companies,  parties  hereto. 


Article  XI. 


In  order  that  the  consolidated  corporation  may  provide 
funds  to  be  used  in  and  for  the  exercise  of  its  lawfulj  cor- 
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porate  rights,  privileges  and  franchises,  as  well  as  to  pay 
its  debts  incurred  or  to  be  incurred  therein,  it  shall  have  the 
power  and  is  hereby  authorized  to  issue  its  bonds  for 
660  an  aggregate  principal  sum  of  Twenty  Million  Dol¬ 
lars,  subject  to  increase  from  time  to  time  by  resolu¬ 
tion  of  the  Board  of  Directors,  or  Executive  Committee  of 
the  consolidated  corporation,  as  may  be  provided  in  the 
mortgage  and  deed  of  trust  herein  authorized,  such  bonds 
to  be  designated  as  its  six  per  cent,  fifty-year  first  mort¬ 
gage  gold  bonds,  principal  and  interest  to  be  payable  at 
such  place  or  places,  and  at  such  time  or  times  as  the  Board 
of  Directors  or  the  Executive  Committee  may  from  time  to 
time  direct,  bearing  interest  at  the  rate  of  six  per  cent,  per 
annum,  payable  semi-annually,  such  bonds  to  be  subject  to 
redemption  and  payment  before  maturity  on  such  terms 
and  conditions  as  may  be  provided  in  the  said  mortgage 
and  deed  of  trust;  the  payment  of  the  principal  and  inter¬ 
est  of  said  bonds  to  be  secured  by  a  mortgage  and  deed  of 
trust  in  such  form  and  containing  such  covenants,  condi¬ 
tions  and  provisions  as  may  be  approved  by  the  Board  of 
Directors  or  the  Executive  Committee  granting,  selling,  re¬ 
leasing,  conveying,  assigning  and  transferring  to  a  Trus¬ 
tee  to  be  selected  by  the  Board  of  Directors  or  the  Execu¬ 
tive  Committee  all  of  the  real  and  personal  property  of 
every  kind  and  nature  owned  by  the  consolidated  corpora¬ 
tion  and  all  extensions  and  additions  thereto,  as  well  as  all 
property  that  may  be  acquired  hereafter  by  the  consoli¬ 
dated  corporation,  including  all  corporate  and  other  rights, 
privileges,  powers,  immunities,  easements,  contracts  and 
franchises  which  the  consolidated  corporation  owns  or  may 
hereafter  acquire,  possess  or  become  entitled  to  for  use 
upon  or  for  the  purposes  of  its  corporate  business,  and  all 
rents,  issues,  profits,  tolls  and  income  thereof;  and  the 
Board  of  Directors  or  the  Executive  Committee  may  from 
time  to  time  do  and  perform  all  other  things  that  may  be 
necessary  to  make  said  bonds  when  executed  by  the  consoli¬ 
dated  corporation  and  certified  by  the  Trustee  valid,  bind- 
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ing,  legal  and  negotiable  obligations  of  the  consolidated 
corporation  and  such  mortgage  and  deed  of  trust  a  valid 
mortgage  and  deed  of  trust  to  secure  the  payment  of  |such 
bonds  and  coupons;  and  in  addition  to  the  issuance  of  the 
shares  of  stock  provided  in  Article  X  of  this  joint  agree¬ 
ment,  the  consolidated  corporation  is  authorized  and  em¬ 
powered  to  issue  such  amount  of  its  said  bonds  so  secured 
as  aforesaid  as  will  be  sufficient  with  such  capital  stock 
to  provide  for  all  payments  it  will  be  required  to  makq  and 
all  obligations  it  assumes  in  order  to  effect  the  mergeii  and 
consolidation  contemplated  by  this  agreement. 

Article  XII.  j 

The  Board  of  Directors  may,  by  resolution  passed  by  a 
majority  of  the  whole  Board,  designate  three  or  moi^e  of 
their  number  to  constitute  an  Executive  Committee,  which 
Committee,  to  the  extent  provided  in  such  resolution,  or  in 
the  by-laws  of  the  consolidated  corporation,  shall  have  and 
exercise  the  powers  of  the  Board  of  Directors  in  the  man¬ 
agement  of  the  property  and  business  of  the  corporation, 
and  shall  have  power  to  authorize  the  seal  of  the  corpora¬ 
tion  to  be  affixed  to  all  instruments  that  may  require  if. 

i 

Article  XIII.  i 

I 

i  # 

The  officers  of  the  corporations,  parties  hereto,  shall!  im¬ 
mediately  upon  the  ratification  of  this  agreement  by  j  the 
stockholders  thereof,  and  the  filing  and  recording  of  j  the 
agreement  and  certificates,  required  by  law  to  be  made, 
filed  and  recorded,  cause  all  money  on  deposit  to  the  credit 
of  the  said  companies  or  held  by  them  to  be  paid  over  to:  the 
Treasurer  herein  named  of  the  consolidated  corporation; 
and  all  books,  vouchers,  records,  instruments  of  title,  c^sh, 
evidences  of  debt,  contracts  and  documents,  pertaining  to 
the  business  and  property  of  said  companies,  parties  here¬ 
to,  shall,  without  delay,  be  delivered  to  the  officers  herein 
named  of  the  consolidated  corporation. 
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Article  XIV. 

Upon  the  ratification  of  this  agreement  by  the  stock¬ 
holders  of  the  said  corporations,  parties  hereto,  and  the  fil¬ 
ing  and  recording  thereof  and  of  the  certificates  required 
by  law  to  be  made,  filed  and  recorded,  the  parties  hereto 
shall  be  deemed  and  taken  to  be  one  corporation,  by  the 
name  provided  in  this  agreement,  and  the  consolidated  cor¬ 
poration  shall  possess  all  and  singular  the  rights,  priv¬ 
ileges,  powers,  immunities,  contracts,  easements  and  fran¬ 
chises  of  each  of  said  corporations  parties  hereto ;  and 
661  all  and  singular  the  rights,  privileges,  powers,  im¬ 
munities,  contracts,  easements,  franchises,  and  all 
property,  real,  personal  and  mixed,  and  all  debts  due  on 
any  account,  and  all  other  things  in  action  belonging  to  each 
of  the  said  corporations,  shall  be  vested  in  the  consolidated 
corporation ;  and  all  of  the  property,  rights,  privileges,  pow¬ 
ers,  immunities,  contracts,  easements,  franchises,  and  all 
property,  real,  personal  and  mixed,  and  every  other  inter¬ 
est  of  said  several  corporations,  shall  thereafter  be  as  effec¬ 
tually  the  property  of  the  consolidated  corporation  as  they 
were  of  the  respective  former  corporations;  and  the  title 
to  all  real  estate,  by  deed  or  otherwise,  under  the  laws  of 
this  state,  vested  in  any  of  such  respective  corporations, 
shall  vest  in  the  consolidated  corporation,  and  shall  not  in 
any  way  be  impaired  by  reason  of  such  sonsolidation ;  and 
no  further  confirmation  or  assurance  shall  be  required  for 
the  full  and  complete  vesting  thereof  in  the  consolidated 
corporation ;  but  the  proper  officers  of  said  Alabama  Elec¬ 
tric  Company,  the  said  Wetumpka  Power  Company,  the 
said  Alabama  Power  &  Electric  Company  and  the  said  Ala¬ 
bama  Power  Development  Company  may,  if  deemed  advis¬ 
able,  and  they  are  hereby  authorized  and  empowered,  to 
convey  from  time  to  time  all  real  and  personal  property 
owned  by  each  of  said  corporations  to  the  consolidated  cor¬ 
poration. 


I 
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Article  XV.  j 

The  rights  of  creditors  and  all  liens  upon  the  property 
of  any  of  the  parties  hereto  shall  be  preserved,  unimpaired, 
and  the  said  property  and  franchises  of  each  of  said  corpora¬ 
tions  shall  pass  to  and  be  vested  in  the  consolidated  cor¬ 
poration,  subject  to  all  just  debts,  liabilities  and  duties  of 
each  of  said  corporations,  parties  hereto,  existing  at  the 
time  of  the  taking  effect  of  this  agreement,  all  of  which 
said  debts,  liabilities  and  duties  shall  be  and  arei  hereby 
assumed,  and  the  same  shall  be  paid  and  discharged  or 
otherwise  provided  for,  by  the  consolidated  corporation; 
and  all  contracts  or  agreements  existing  between!  any  of 
the  corporations,  parties  hereto,  and  other  corporations, 
or  any  person  or  persons,  shall  be  carried  out  and  per¬ 
formed  by  the  consolidated  corporation;  and  all  sxiits  and 
proceedings  heretofore  instituted  by  any  of  sajid  cor¬ 
porations,  parties  hereto,  and  now  pending,  shall  not 
be  abated  or  otherwise  in  any  manner  affected  by  this 
merger  and  consolidation ;  but  the  same  shall,  together  with 
all  rights  and  privileges  thereof,  pass  to  and  be  vested  in 
the  consolidated  corporation,  as  if  originally  instituted 
by  it,  and  may  be  revived  in  its  name  when  and  as  neces¬ 
sary. 

In  Witness  Whereof,  to  these  presents,  executed  in  seven 
counterparts,  the  directors  of  the  said  several  corporations, 
parties  hereto,  in  pursuance  of  said  resolutions  duly 
adopted,  have  set  their  hands  and  seals,  and  have  ;caused 
the  same  to  be  signed  by  the  presidents  of  said  corpora¬ 
tions,  and  the  corporate  seals  of  said  corporation?  to  be 
hereunto  affixed,  and  attested  by  the  respective  secretaries, 
on  this  the  18th  day  of  June,  1913. 

ALABAMA  POWER  COMPANY, 

By  JAMES  MITCHELL,; 

As  its  President,  j 

JAMES  MITCHELL 
W.  W.  FREEMAN 
THOS.  W.  MARTIN  j 
As  Directors  of  Alabama  Power  Compcmy. 

i 

i 
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Attest : 

WALTER  M.  HOOD 

(Corporate  Seal)  Secretary. 

ALABAMA  ELECTRIC  COMPANY, 

By  0.  G.  THURLOW 
As  its  President. 

0  G  THURLOW 
C.  C.  COVINGTON 
H.  H.  BLEULER 

As  Directors  of  Wetumpka  Power  Company. 

Attest : 

WILEY  ALFORD 

(Corporate  Seal)  Secretary. 

662  WETUMPKA  POWER  COMPANY, 

By  EDW.  L.  SAYERS 
As  its  President. 

F.  T.  BYRD 
W.  M.  LOWRY 
EDW.  L.  SAYERS 

As  Directors  of  Wetumpka  Power  Company. 

Attest : 

B.  K.  McMORRIS 

(Corporate  Seal)  Secretary. 

»  ALABAMA  POWER  &  ELECTRIC  COMPANY, 

By  W.  E.  MITCHELL 
As  its  President. 

W.  E.  MITCHELL 
GEO.  C.  DAVIS 
F.  P.  CATCHINGS 

As  Directors  of  Alabama  Power  <&  Electric  Company. 
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Attest : 

M.  P.  RANDALL 
(Corporate  Seal)  Secretary. 

ALABAMA  POWER  &  DEVELOP¬ 
MENT  COMPANY, 

i 

By  R.  A.  MITCHELL 
As  its  President. 

R.  A.  MITCHELL  j 
M.  WEBB  OFFUTT 
THOS.  W.  MARTIN  j 
W.  W.  FREEMAN 

As  Directors  of  Alabama  Power  Development  Company. 
Attest : 

W.  A.  WADSWORTH  '  I 

i 

(Corporate  Seal)  Secretary. 

I 

i 

663  Kingdom  of  Great  Britain  and  Ireland 
City  of  London ,  England 

I,  John  L.  Griffiths,  a  Consul  General  of  the  United  States 
of  America  at  London,  England  do  hereby  certify  |  that 
James  Mitchell,  whose  name  as  President  of  the  said1  Ala¬ 
bama  Power  Company,  a  corporation,  is  signed  to  the  fore¬ 
going  joint  agreement,  and  who  is  known  to  me,  acknowl¬ 
edged  before  me  on  this  day  that  being  informed  of  thej  con¬ 
tents  of  the  joint  agreement,  he,  as  such  officer  and  jwith 
full  authority,  executed  the  same  voluntarily  for  and  as 
the  act  of  said  corporation ; 

And  I  do  further  certify  that  James  Mitchell,  whose  ijame 
as  a  director  of  said  Alabama  Power  Company,  a  corpora¬ 
tion,  is  signed  to  the  foregoing  joint  agreement  and  wjio  is 
known  to  me,  acknowledged  before  me  on  this  day,  ;that 
being  informed  of  the  contents  of  the  joint  agreement,  he 
as  such  director,  and  with  full  authority,  executed  the  same 
voluntarily  for  and  as  the  act  of  said  corporation. 
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Given  under  my  hand  and  seal  of  office  on  this  the  10th 
day  of  July,  1913. 

JOHN  L.  GRIFFITHS 

Consul  General  of  the  United  States  of 
(Seal)  America  at  London,  England. 

(American  Consular  Service 
$2  Fee  Stamp) 

State  of  New  York, 

County  of  New  York 

I,  W.  C.  Lloyd,  a  Notary  Public  in  and  for  said  County, 
in  said  State,  do  hereby  certify  that  AAr.  AV.  Freeman,  whose 
name  as  a  Director  of  said  Alabama  Power  Company,  a 
corporation,  is  signed  to  the  foregoing  joint  agreement, 
and  who  is  known  to  me,  acknowledged  before  me  on  this 
day  that,  being  informed  of  the  contents  of  the  joint  agree¬ 
ment,  he,  as  such  Director,  and  with  full  authority,  executed 
the  same  voluntarily  for  and  as  the  act  of  said  corporation. 

Given  under  my  hand  and  seal  of  office,  on  this  the  25th 
day  of  June,  1913. 

W.  C.  LLOYD 

Notary  Public,  New  York  County,  Neiv  York. 

Notary  Public,  Kings  County,  Ctf.  filed  in  JL  Y.  Co. 

N.  Y.  Co.  No.  5,  Kings  Co.  Reg.  No.  3077,  N.  Y. 

No.  4051.  Term  Expires  March  30,  1914. 

State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
County,  in  said  State,  do  hereby  certify  that  Thos.  W.  Mar¬ 
tin,  whose  name  as  a  Director  of  said  Alabama  Power  Com¬ 
pany,  a  corporation,  is  signed  to  the  foregoing  joint  agree¬ 
ment,  and  who  is  known  to  me,  acknowledged  before  me  on 
this  day  that,  being  informed  of  the  contents  of  the  joint 
agreement,  he,  as  such  Director,  and  with  full  authority, 
executed  the  same  voluntarily  for  and  as  the  act  of  said 
corporation. 
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And  I  do  further  certify  that  Walter  M.  Hood,  whose 
name  as  Secretary  of  said  Alabama  Power  Company,  h  cor¬ 
poration,  is  signed  to  the  foregoing  joint  agreement^  and 
who  is  known  to  me,  acknowledged  before  me  on  this  day 
that,  being  informed  of  the  contents  of  the  joint  agreement, 
he  as  such  Secretary,  and  with  full  authority,  executed  the 
same  voluntarily  for  and  as  the  act  of  said  corporation!. 

Given  under  my  hand  and  seal  of  office,  on  this  the  18th 
day  of  June,  1913. 

BERNICE  SUMMERS 

(Seal)  Notary  Public ,  Jefferson  County ,  Alabama . 

i 

664  State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
County  and  State,  do  hereby  certify  that  0.  G.  Thurlow 
and  Wiley  Alford,  whose  names  as  President  and  Secre¬ 
tary,  respectively,  of  the  said  Alabama  Electric  Company, 
a  corporation,  are  signed  to  the  foregoing  joint  agreement, 
and  who  are  known  to  me,  acknowledged  before  me  on  this 
day  that,  being  informed  of  the  contents  of  the  joint  agree¬ 
ment,  they,  as  such  officers,  and  with  full  authority,  exe¬ 
cuted  the  same  voluntarily  for  and  as  the  act  of  said  cor¬ 
poration  ;  | 

And  I  do  further  certify  that  0.  G.  Thurlow,  C.  C.  Cpv- 
ington  and  H.  H.  Bleuler,  whose  names  as  Directors  of  spid 
Alabama  Electric  Company,  a  corporation,  are  signed;  to 
the  foregoing  joint  agreement,  and  who  are  known  to  me, 
acknowledged  before  me  on  this  day  that,  being  informed 
of  the  contents  of  the  joint  agreement,  they  as  such  Direc¬ 
tors,  and  with  full  authority,  executed  the  same  voluntarily 
for  and  as  the  act  of  said  corporation. 

Given  under  my  hand  and  seal  of  office  on  this  the  l£jth 
day  of  June,  1913.  j 

BERNICE  SUMMERS  j 
(Seal)  Notary  Public,  Jefferson  County,  Alabama. 
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State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
County  and  State,  do  hereby  certify  that  E.  L.  Sayers  and 
B.  K.  McMorris,  whose  names  as  President  and  Secretary, 
respectively,  of  the  said  Wetumpka  Power  Company,  a  cor¬ 
poration,  are  signed  to  the  foregoing  joint  agreement,  and 
who  are  known  to  me,  acknowledged  before  ine  on  this  day 
that,  being  informed  of  the  contents  of  the  joint  agreement, 
they,  as  such  officers  and  with  full  authority,  executed  the 
same  voluntarily  for  and  as  the  act  of  said  corporation  ; 

And  I  do  further  certify  that  E.  L.  Sayers,  F.  T.  Byrd 
and  W.  M.  Lowry,  whose  names  as  Directors  of  said  Wet¬ 
umpka  Power  Company,  a  corporation,  are  signed  to  the 
foregoing  joint  agreement,  and  who  are  known  to  me,  ac¬ 
knowledged  before  me  on  this  day  that,  being  informed  of 
the  contents  of  the  joint  agreement,  they,  as  such  Directors, 
and  with  full  authority,  executed  the  same  voluntarily  for 
and  as  the  act  of  said  corporation. 

Given  under  my  hand  and  seal  of  office  on  this  the  18th 
day  of  June,  1913. 

BERNICE  SUMMERS 

(Seal)  Notary  Public ,  Jefferson  County ,  Alabama. 

665  State  of  Alabama, 

Jefferson  County 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
County  and  State,  do  hereby  certify  that  W.  E.  Mitchell 
and  M.  P.  Randall,  whose  names  as  President  and  Secre¬ 
tary,  respectively,  of  the  said  Alabama  Power  &  Electric 
Company,  a  corporation,  are  signed  to  the  foregoing  joint 
agreement,  and  who  are  known  to  me,  acknowledged  before 
me  on  this  day  that,  being  informed  of  the  contents  of  the 
joint  agreement,  they,  as  such  officers  and  with  full  author¬ 
ity,  executed  the  same  voluntarily  for  and  as  the  act  of  said 
corporation ; 


And  I  do  further  certify  that  W.  E.  Mitchell,  George  C. 
Davis  and  F.  P.  Catchings,  whose  names  as  Directors'  of  the 
said  Alabama  Power  &  Electric  Company,  a  corporation, 
are  signed  to  the  foregoing  joint  agreement,  and  who  are 
known  to  me,  acknowledged  before  me  on  this  day  that 
being  informed  of  the  contents  of  the  joint  agreement'  they, 
as  such  Directors,  and  with  full  authority,  executed  the 
same  voluntarily  for  and  as  the  act  of  said  corporation. 

Given  under  my  hand  and  seal  of  office  on  this  18th  day 
of  June,  1913.  j 

BERNICE  SUMMERS  j 

(Seal)  Notary  Public ,  Jefferson  County,  Alabama. 

State  of  Alabama,  j 

Jefferson  County.  j 

i 

I,  Bernice  Summers,  a  Notary  Public  in  and  forj  said 
County  and  State,  do  hereby  certify  that  R.  A.  Mitchell  and 
W.  A.  Wadsworth,  whose  names  as  President  and  Secre¬ 
tary,  respectively,  of  the  said  Alabama  Power  Development 
Company,  a  corporation,  are  signed  to  the  foregoing  'joint 
agreement,  and  who  are  known  to  me,  acknowledged  before 
me  on  this  day  that,  being  informed  of  the  contents  ol:  the 
joint  agreement,  they,  as  such  officers,  and  with  full  author¬ 
ity,  executed  the  same  voluntarily  for  and  as  the  a<jt  of 
said  corporation ;  j 

And  I  do  further  certify  that  R.  A.  Mitchell,  M.  Webb 
Offutt  and  Thos.  W.  Martin,  whose  names  as  Directors  of 
the  said  Alabama  Power  Development  Company,  a  corpo¬ 
ration,  are  signed  to  the  foregoing  joint  agreement,  and 
who  are  known  to  me,  acknowledged  before  me  on  this  day 
that,  being  informed  of  the  contents  of  the  joint  agreement, 
they,  as  such  Directors,  and  with  full  authority,  executed 
the  same  voluntarily  for  and  as  the  act  of  said  corporation. 

Given  under  my  hand  and  seal  of  office  on  this  18th  day 
of  June,  1913. 

BERNICE  SUMMERS  J 
(Seal)  Notary  Public,  Jefferson  County,  Alabama. 
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State  of  New  York, 

County  of  New  York. 

I,  W.  C.  Lloyd,  a  Notary  Public  in  and  for  said  County, 
in  said  State,  do  hereby  certify  that  W.  W.  Freeman,  whose 
name  as  a  Director  of  said  Alabama  Power  Development 
Company,  a  corporation,  is  signed  to  the  foregoing  joint 
agreement,  and  who  is  known  to  me,  acknowledged  before 
me  on  this  day  that,  being  informed  of  the  contents  of  the 
joint  agreement,  he,  as  such  Director,  and  with  full  author¬ 
ity,  executed  the  same  voluntarily  for  and  as  the  act  of  said 
corporation. 

Given  under  my  hand  and  seal  of  office,  on  this  the  25th 
day  of  June,  1913. 

W.  C.  LLOYD 

(Seal)  Notary  Public,  New  York  County,  New  York. 

Notary  Public,  Kings  County.  Ctf.  filed  N.  Y.  Co.  N.  Y. 
Co.  No.  5.  Kings  Co.  Reg.  No.  3077.  N.  Y.  Reg.  No.  4051. 
Term  expires  March  30,  1914. 

666  State  of  Alabama, 

County  of  Jefferson. 

I,  Walter  M.  Hood,  Secretary  of  the  Alabama  Power 
Company,  hereby  certify  that  James  Mitchell,  W.  W.  Free¬ 
man,  and  Thos.  W.  Martin,  who  have  executed  and  acknowl¬ 
edged  the  execution  of  the  foregoing  joint  agreement  as 
directors  of  said  Alabama  Power  Company,  were  all  of  the 
directors  of  said  Company  at  the  time  of  such  execution 
and  acknowledgment;  that  said  joint  agreement  was  sub¬ 
mitted  to  the  stockholders  of  the  said  Alabama  Power  Com¬ 
pany  separately,  at  a  special  meeting  of  the  stockholders 
of  said  Alabama  Power  Company  called  by  the  board  of 
directors  of  said  Company  for  the  purpose  of  considering 
the  same,  and  duly  held  by  the  unanimous  consent  of  all  of 
the  stockholders  of  said  Company  on  the  28th  day  of  July, 
1913,  at  10  o’clock  A.  M.,  that  at  such  meeting  the  holders 
of  all  of  the  issued  and  outstanding  capital  stock  of  said 


Company  were  present  in  person  or  by  proxy ;  that  the  s^id 
joint  agreement  was  considered  at  said  meeting  and  a  vpte 
of  the  stockholders  of  said  corporation  was  taken  separately 
for  the  adoption  or  rejection  of  the  said  joint  agreement 
and  that  the  votes  of  the  holders  of  all  of  the  stock  of  said 
Company  were  cast  for  the  adoption  of  said  joint  agree¬ 
ment,  and  that  the  same,  and  its  terms  and  conditions,  were 
adopted,  approved  and  ratified  at  such  meeting  by  all  jof 
the  stockholders  of  said  Company. 

In  Witness  Whereof,  I  hereunto  set  my  hand  and  the  seal 
of  said  Alabama  Power  Company,  on  this  the  28th  day  of 
July,  1913. 

WALTER  M.  HOOD 
As  Secretary  of  Alabama  Power  Company . 

(Corporate  Seail) 

State  of  Alabama, 

County  of  Jefferson . 


Walter  M.  Hood,  being  duly  sworn,  says: 

The  foregoing  certificate  subscribed  by  me  is  in  all  re¬ 
spects  true  and  correct. 


WALTER  M.  HOOD 


Sworn  to  and  subscribed  before  me  this  28th  day  of  July, 
1913. 

BEENICE  SUMMERS 


(Seal)  Notary  Public,  Jefferson  County,  Alabama. 

667  State  of  Alabama, 

Jefferson  County. 


I,  Wiley  Alford,  Secretary  of  the  Alabama  Electric  Com¬ 
pany,  hereby  certify  that  0.  0.  Thurlow,  C.  C.  Covingtop 
and  H.  H.  Bleuler,  who  have  executed  and  acknowledged 
the  execution  of  the  foregoing  joint  agreement  as  director^ 
of  said  Alabama  Electric  Company,  were  all  of  the  direc¬ 
tors  of  said  Company  at  the  time  of  such  execution  and 
acknowledgment ;  that  said  joint  agreement  was  submitted 
to  the  stockholders  of  the  said  Alabama  Electric  Company 
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separately  at  a  special  meeting  of  the  stockholders  of  said 
Alabama  Electric  Company  called  by  the  board  of  directors 
of  said  Company  for  the  purpose  of  considering  the  same, 
and  duly  held  by  the  unanimous  consent  of  all  of  the  stock¬ 
holders  of  said  Company  on  the  28th  day  of  July,  1913,  at 
11  o’clock  A.  M. ;  that  at  such  meeting  the  holders  of  all  of 
the  issued  and  outstanding  capital  stock  of  said  company 
were  present  in  person  or  by  proxy;  that  the  said  joint 
agreement  was  considered  at  said  meeting  and  a  vote  of 
the  stockholders  of  said  corporation  was  taken  separately, 
for  the  adoption  or  rejection  of  the  said  joint  agreement, 
and  that  the  votes  of  the  holders  of  all  of  the  stock  of  said 
Company  were  cast  for  the  adoption  of  said  joint  agree¬ 
ment,  and  that  the  same,  and  its  terms  and  conditions  were 
adopted,  approved  and  ratified  at  such  meeting  by  all  of 
the  stockholders  of  said  Company. 

In  Witness  'Whereof,  I  hereunto  set  my  hand  and  the  seal 
of  said  Alabama  Electric  Company,  on  this  the  28th  day 
of  July,  1913. 

WILEY  ALFORD 

As  Secretary  of  Alabama  Electric  Company. 
(Corporate  Seal) 

State  of  Alabama, 

Jefferson  County. 

Wiley  Alford,  being  duly  sworn,  says: 

The  foregoing  certificate  subscribed  by  me  is  in  all  re¬ 
spects  true  and  correct. 

WILEY  ALFORD. 

Sworn  to  and  subscribed  before  me  on  this  28th  day  of 
Julv,  1913. 

BERNICE  SUMMERS 

(Seal)  Notary  Public ,  Jefferson  County,  Alabama. 


287 


668  State  of  Alabama, 

Jefferson  County. 

I,  B.  K.  McMorris,  Secretary  of  the  Wetumpka  Power 
Company,  hereby  certify  that  E.  L.  Sayers,  F.  T.  Byrd  and 
W.  M.  Lowry,  who  have  executed  and  acknowledged  the  ex¬ 
ecution  of  the  foregoing  joint  agreement  as  directors  of  | said 
Wetumpka  Power  Company,  were  all  of  the  directors  of 
said  Company  at  the  time  of  such  execution  and  ackriowl- 
edgment;  that  said  joint  agreement  was  submitted  tb(  the 
stockholders  of  the  said  Wetumpka  Power  Company  sepa¬ 
rately  at  a  special  meeting  of  the  stockholders  of  said  jWe- 
tumpka  Power  Company  called  by  the  board  of  directors 
of  said  Company  for  the  purpose  of  considering  the  same, 
and  duly  held  by  the  unanimous  consent  of  all  of  the  stock¬ 
holders  of  said  Company  on  the  28th  day  of  July,  191$,  at 
12  o’clock  M.;  that  at  such  meeting  the  holders  of  all  of;  the 
issued  and  outstanding  capital  stock  of  said  Company  were 
present  in  person  or  by  proxy;  that  the  said  joint  agree¬ 
ment  was  considered  at  said  meeting  and  a  vote  of  the 
stockholders  of  said  corporation  was  taken  separately  jfor 
the  adoption  or  rejection  of  the  said  joint  agreement,  and 
that  the  votes  of  the  holders  of  all  of  the  stock  of  said  Com¬ 
pany  were  cast  for  the  adoption  of  said  joint  agreement, 
and  that  the  same,  and  its  terms  and  conditions  were 
adopted,  approved  and  ratified  at  such  meeting  by  all  of  the 
stockholders  of  said  Company. 

In  Witness  Whereof,  I  hereunto  set  my  hand  and  the 
seal  of  said  Wetumpka  Power  Company,  on  this  the  28th 

day  of  July,  1913.  j 

B.  K.  McMORRIS  j 

(Corporate  Seal)  As  Secretary  of  Wetumpka 

Power  Company.  j 


i 

i 
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State  of  Alabama, 

Jefferson  County. 

B.  K.  McMorris,  being  duly  sworn,  says: 

The  foregoing  certificate  subscribed  by  me  is  in  all  re¬ 
spects  true  and  correct. 

B.  K.  McMORRIS 

Sworn  to  and  subscribed  before  me  on  this  the  28th  day 
of  July,  1913. 

BERNICE  SUMMERS 

(Seal)  Notary  Public ,  Jefferson 

County ,  Alabama. 

669  State  of  Alabama, 

Jefferson  County. 

I,  M.  P.  Randall,  Secretary  of  the  Alabama  Power  &  Elec¬ 
tric  Company,  hereby  certify  that  \V.  E.  Mitchell,  George 
C.  Davis  and  F.  P.  Catchings,  who  have  executed  and  ac¬ 
knowledged  the  execution  of  the  foregoing  joint  agreement 
as  directors  of  said  Alabama  Power  &  Electric  Company, 
were  all  of  the  directors  of  said  Company  at  the  time  of 
such  execution  and  acknowledgment;  that  said  joint  agree¬ 
ment  was  submitted  to  the  stockholders  of  the  said  Alabama 
Power  &  Electric  Company,  separately,  at  a  special  meet¬ 
ing  of  the  stockholders  of  said  Alabama  Power  &  Electric 
Company,  called  by  the  board  of  directors  of  said  Company 
for  the  purpose  of  considering  the  same,  and  duly  held  by 
the  unanimous  consent  of  all  of  the  stockholders  of  said 
Company  on  the  28th  day  of  July,  1913,  at  1:00  o’clock 
P.  M. ;  that  at  such  meeting  the  holders  of  all  of  the  issued 
and  outstanding  capital  stock  of  said  Company  were  pres¬ 
ent  in  person  or  by  proxy;  that  the  said  joint  agreement 
was  considered  at  said  meeting  and  a  vote  of  the  stock¬ 
holders  of  said  corporation  was  taken  separately  for  the 
adoption  or  rejection  of  the  said  joint  agreement,  and  that 
the  votes  of  the  holders  of  all  of  the  stock  of  said  Company 
were  cast  for  the  adoption  of  said  joint  agreement,  and 
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that  the  same,  and  its  terms  and  conditions  were  adopted, 
approved  and  ratified  at  such  meeting  by  all  of  the  i  stock¬ 
holders  of  said  Company. 

In  Witness  Whereof,  I  hereunto  set  my  hand  and  the  seal 
of  said  Alabama  Power  &  Electric  Company,  on  thiis  the 
28th  day  of  July,  1913.  j 


(Corporate  Seal) 


M.  P.  RANDALL 
As  Secretary  of  Alabama 
Power  &  Electric  Company. 


State  op  Alabama, 

Jefferson  County  j 

M.  P.  Randall,  being  duly  sworn,  says :  j 

The  foregoing  certificate  subscribed  by  me  is  in  all  re¬ 
spects  true  and  correct.  j 

M.  P.  RANDALL  j 

j 

Sworn  to  and  subscribed  before  me  this  28th  day  of  July, 
1913.  j 

BERNICE  SUMMERS  j 
(Seal)  Notary  Public ,  Jefferson  \ 

County ,  Alabama. 

670  State  of  Alabama, 

Jefferson  County. 

I,  W.  A.  Wadsworth,  Secretary  of  the  Alabama  Power 
Development  Company,  hereby  certify  that  R.  A.  Mitchell, 
W.  W.  Freeman,  M.  Webb  Offutt  and  Thos.  W.  Martin,  jwho 
have  executed  and  acknowledged  the  execution  of  the  fore¬ 
going  joint  agreement  as  directors  of  said  Alabama  Power 
Development  Company,  were  all  of  the  directors  of  said 
Company  at  the  time  of  such  execution  and  acknowledg¬ 
ment;  that  said  joint  agreement  was  submitted  to  the  stock¬ 
holders  of  the  said  Alabama  Power  Development  Company 
separately  at  a  special  meeting  of  the  stockholders  of  said 
Alabama  Power  Development  Company  called  by  the  bo&rd 
of  directors  of  said  Company  for  the  purpose  of  considering 
the  same,  and  duly  held  by  the  unanimous  consent  of  all  of 
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the  stockholders  of  said  Company  on  the  28th  day  of  July, 
1913,  at  2:30  o’clock  P.  M.;  that  at  such  meeting  the  holders 
of  all  of  the  issued  and  outstanding  capital  stock  of  said 
Company  were  present  in  person  or  by  proxy ;  that  the  said 
joint  agreement  was  considered  at  said  meeting  and  a  vote 
of  the  stockholders  of  said  corporation  was  taken  sepa¬ 
rately,  for  the  adoption  or  rejection  of  the  said  joint  agree¬ 
ment,  and  that  the  votes  of  the  holders  of  all  of  the  stock  of 
said  Company  were  cast  for  the  adoption  of  the  said  joint 
agreement,  and  that  the  same,  and  its  terms  and  conditions, 
were  adopted,  approved  and  ratified  at  such  meeting  by  all 
of  the  stockholders  of  said  Company, 

In  Witness  Whereof,  I  hereunto  set  my  hand  and  the  seal 
of  the  said  Alabama  Power  Development  Company,  on  this 
the  28th  day  of  July,  1913. 

W.  A.  WADSWORTH 

(Corporate  Seal)  .4s  Secretary  of  Alabama 

Power  Development  Company 

State  of  Alabama, 

Jefferson  County. 

W.  A.  Wadsworth,  being  duly  sworn,  says: 

The  foregoing  certificate  subscribed  by  me  is  in  all  re¬ 
spects  true  and  correct. 

W.  A.  WADSWORTH 

Sworn  to  and  subscribed  before  me  on  this  28th  day  of 
July,  1913. 

BERNICE  SUMMERS 

(Seal)  Notary  Public,  Jefferson 

County,  Alabama. 

671  Filed  in  office  and  recorded  in  VoL  “I”  Corp.  Rec¬ 
ord,  Page  379  et  seq.,  this  29  day  of  July,  1913. 
Record  fee,  $7.50.  Paid. 


CYRUS  B.  BROWN, 
Secty.  of  State. 
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United  States  of  America, 

State  of  Alabama, 

7  j 

Montgomery  County . 

I,  Wm.  P.  Cobb,  Secretary  of  State  of  the  State  of  Ala¬ 
bama,  do  hereby  certify  that  the  foregoing  pages, !  num¬ 
bered  from  1  to  14,  both  inclusive,  contain  a  full,  truie  and 
correct  copy  of  the  joint  agreement  between  Alabama 
Power  Company,  Alabama  Electric  Company,  Wetumpka 
Power  Company,  Alabama  Power  &  Electric  Company  and 
Alabama  Power  &  Development  Company,  prescribing  the 
terms  and  conditions  of  the  merger  of  the  said  Alabama 
Electric  Company,  the  said  Wetumpka  Power  Comjpany, 
the  said  Alabama  Power  &  Electric  Company,  and  th^  said 
Alabama  Power  Development  Company,  into  and  with  the 
said  Alabama  Power  Company,  under  the  name  of  Alabama 
Power  Company  together  with  the  certificates  of  the  secre¬ 
taries  of  said  respective  companies,  certifying  the  adoption 
of  the  same  by  the  stockholders  of  said  companies,  which 
said  joint  agreement,  together  with  said  certificates!  was 
filed  in  this,  the  office  of  the  Secretary  of  State  of  the  State 
of  Alabama,  on  the  29  day  of  July,  1913,  at  12  o’clock  M., 
and  duly  recorded  in  Corporation  Record  “I”,  page  379, 
et  seq.,  as  fully  and  completely  as  the  same  now  appears  of 
record  and  on  file  in  this  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
have  caused  the  Great  Seal  of  the  State  of  Alabama  to  be 
hereunto  affixed,  at  the  capitol  in  the  city  of  Montgomery, 
on  this  the  15th  day  of  Sept.,  in  the  year  of  our  Lord  nine¬ 
teen  hundred  twenty,  and  in  the  one  hundred,  fortyjifth 
year  of  the  independence  of  the  United  States  of  America. 

WM  P  COBB  j 

(Seal)  Secretary  of  State  of  the  State 

of  Alabama . 

i 

•  •  *  *  *  •  *  i  • 

i 

447  Commissioner  Garsaud.  Was  that  furnished  to 

I 

the  examiner? 


i 

i 

i 

j 

i 

| 

i 
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Mr.  Turner.  It  was  furnished  to  Mr.  Tomlin.  It  is  in 
a  big  book  showing  the  charter  of  the  Alabama  Power  Com¬ 
pany.  That  contains  the  merger  agreement. 

Commissioner  Garsaud.  It  was  given  to  the  examiner 
during  his  audit? 

Mr.  Turner.  Yes. 

Commissioner  Williamson.  It  was  furnished  in  connec¬ 
tion  with  some  of  their  papers  ? 

Mr.  Turner.  Mr.  Tomlin  says  the  copy  is  attached  to  the 
original  copy  of  the  license  in  your  files. 

Mr.  Teegarden.  The  record  can  show  simply  that  there 
is  no  objection  on  our  part  to  the  admission  of  the  agreed 
copy  of  that  contract. 

By  Mr.  Turner: 

Q.  Lock  12,  Lock  14,  and  Duncan’s  Riffle  or  major  dam 
sites,  came  into  the  consolidated  company  through  the  Ala¬ 
bama  Power  Company  as  it  existed  prior  to  the  con- 
448  solidation,  did  it  not?  A.  That  is  true. 

Q.  And  the  merger  agreement  places  the  value  on 
those  three  sites  as  70,000  shares  of  the  $100  par  stock  of 
the  consolidated  corporation?  A.  That  is  true. 

Q.  The  merger  agreement  did  not  specify  separately  the 
value  of  Lock  12,  Lock  14,  and  Duncan’s  Riffle,  did  it?  A. 
No. 

Q.  But  assigned  the  70,000  shares  of  stock  to  the  three 
projects?  A.  That  is  true. 

Q.  Have  you  made  any  calculations  as  to  the  apportion¬ 
ment  of  that  70,000  shares  of  stock  to  the  three  projects, 
and  if  so,  please  state  what  it  was,  and  on  what  it  was 
based?  A.  Starting  with  $7,000,000  as  the  cost  of  the  two 
sites — 

Q.  When  you  refer  to  $7,000,000,  you  have  reduced  the 
70,000  shares  to  dollars,  taking  $100  per  share  as  the  par 
value?  A.  Yes.  The  Mitchell  Dam  absorbed  the  Lock  14 
site  and  all  of  the  value  that  wTas  in  that  site.  The  head  and 
available  power  at  Lock  12  and  Mitchell  Dam — the  head  is 
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i 

j 

the  same,  the  available  power  is  approximately  the  same — 
slightly  more  water  shed  at  Mitchell  Dam — the  value  of  the 
two  sites  was  taken  as  being  equal,  Lock  and 

449  Mitchell  Dam,  Mitchell  Dam  absorbing  all  of  Lock  14. 

Q.  Then  on  that  basis  your  value  of  12  is  three  and 
a  half  million,  and  your  value  of  Mitchell  Dam  site  is  j three 
and  a  half  million?  A.  That  is  true.  j 

Q.  Thereby  absorbing  the  $7,000,000  that  was  assigned 
to  that  stretch  of  the  river  in  the  merger  agreement;?  A. 
That  is  true. 

Q.  Based  on  your  working  papers  and  your  report  to  the 
directors  of  the  constituent  companies,  and  your  knowledge 
of  the  river  at  that  time,  was  the  value  placed  by  ydu  on 
the  sites  on  the  river  a  reasonable  value  for  those  proper¬ 
ties  at  that  time  ?  A.  I  think  so.  We  worked  the  value  over 
time  and  time  again,  checked  it  and  re-checked  it  ipany 
times,  and  never  at  any  time  did  we  find  a  value  that  was 
less  than  the  value  which  was  given.  j 

Q.  And  your  value  ranged  from  $15,000,000  to  what  was 
the  maximum  ?  A.  $15,000,000  to  $22,000,000  in  these  bom- 
putation  sheets,  and  working  it  out  with  Mr.  Yates  wje,  of 
course,  did  not  arrive  at  exactly  the  same  results  as  in  these 
computation  sheets.  Just  what  the  differences  were  I  can’t 
tell  you. 

Q.  And  the  directors  placed  a  value  on  that  stretch  of 
the  river  and  the  Talladega  properties  of  $9,975,000? 

450  A.  That  is  correct.  j 

Q.  In  your  opinion  was  that  $9,975,000  a  reason¬ 
able  value  for  all  of  those  properties  at  that  time?  A.  Yes, 
it  was. 

Mr.  Turner.  You  may  have  the  witness. 

Cross  Examination.  j 

i 

By  Mr.  Teegarden: 

Q.  When  you  say  this  is  a  reasonable  value,  Mr.  Thur- 
low,  do  you  mean  reasonable  on  the  basis  of  valuation 
which  you  have  described  as  having  been  computed  by  you 
in  these  working  papers?  A.  Yes. 
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\  Q.  That  is  the  standard  of  value  you  are  adopting? 
Standard  measure  of  value?  A.  At  that  time  we  were 
interested  in  earnings  as  well  as  in  cost  of  power,  and  we, 
of  course,  looked  at  these  projects  from  every  angle  we 
could,  and  we  decided  that  from  every  viewpoint  we  could 
take,  whether  it  was  from  steam  equivalent  or  from  earn¬ 
ings  based  on  sales  at  the  prices  to  be  obtained  in  that 
market,  we  decided  that  the  value  was  equal  to  these  figures. 

Q.  Just  to  get  clear  in  my  mind  the  basis  you  used  or  the 
method  you  used  for  that  valuation,  isn’t  it  the  case  that 
you  took  the  waterpower  resources  involved  in  these  pro¬ 
jects  here  and  figured  out  what  it  would  cost  you  to 

451  develop  them  as  you  thought  they  might  be  devel¬ 
oped  productively?  A.  That  is  true. 

Q.  And  figured  out  how  much  power  you  could  expect  to 
develop  from  them  on  that  basis ?  Is  that  correct?  A.  That 
is  true. 

Q.  Then  you  figured  how  much  it  would  cost  you  to  de¬ 
velop  that  much  power  by  steam  generation?  A.  Yes,  sir. 

Q.  And  as  a  check  you  figured  how  much  revenue  you 
could  realize  from  selling  that  power  or  such  portions  of 
it  as  you  expected  to  be  able  to  sell  to  the  public?  Is  that 
correct?  A.  It  was  based  more  on  wholesale  block  selling. 

Q.  That  is,  you  had  to  estimate  what  parcels  or  what 
quantity  you  would  be  able  to  sell  it  in  ?  A.  That  is  true. 

Q.  But  appraising  the  market  for  that  power  as  you  ex¬ 
pected  it  to  be,  you  estimated  the  revenues  that  you  could 
expect  from  the  sale  of  that  power  to  the  public?  Is  that 
what  I  understood  vou  to  mean  a  moment  ago  when  you 
said  that  that  was  one  of  the  angles  that  you  considered  ?  A. 
We  estimated  the  market  value  in  large  blocks. 

Q.  Do  you  mean  that  that  is  the  way  you  expected  to 
have  to  sell  it  or  to  be  able  to  sell  it?  A.  No,  in  taking  the 
viewpoint  in  order  to  determine  value,  we  didn’t  attempt  to 
go  into  the  selling  price  as  distributed  to  the  smaller  cus¬ 
tomers  or  anything  like  that.  We  never  attempted 

452  to  go  into  cost  of  distribution. 
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Q.  You  didn’t  consider  what  part  of  it  you  might  be  able 
to  sell  to  the  small  retail  customer?  A.  No. 

Q.  You  simply  estimated  its  wholesale  value  in  Whole¬ 
sale  lots  ?  A.  That  is  true. 

Q.  But  on  the  basis  of  that  estimate,  you  estimated  what 
revenue  you  might  be  able  to  derive  from  it?  A.  That  is 
true. 

Q.  Then  as  one  method  of  computation  you  took  tljie  dif¬ 
ference  between  the  cost  of  developing  these  properties 
and  the  cost  of  developing  the  same  power  by  stean^?  A. 
That  is  right. 

Q.  And  capitalized  that  at  8  per  cent.  That  is  fixed  upon 
the  figure  of  which  that  difference  was  8  per  cent?  A.  Yes, 
sir.  ! 

Q.  That  gives  you  one  result  as  the  valuation  according 
to  your  computation?  A.  Yes. 

Q.  I  am  simply  reviewing  this  to  be  sure  that  I  get  it 
clearly  in  mind.  Then  another  result  w'as,  was  it|  that 
you  took  the  difference  between  what  you  estimated  it 
would  cost  you  to  develop  these  properties  and  what  you 
expected  to  be  able  to  realize  from  the  poweij  pro- 
453  duced  by  them  in  this  wholesale  market  way-j-that 
vras  the  difference?  A.  That  was  the  difference. 

Q.  And  capitalized  that  at  8  per  cent?  A.  That  is i  true. 

Q.  That  represented  another  value  figure?  A.  These 
two  sets  of  figures  wThich  you  have  there,  which  I  have  given 
in  previous  testimony,  are  not  made  up  in  that  way.  j 

Q.  I  think  I  understand  that.  I  think  I  will  reach  tljat  in 
just  a  moment.  But  this  difference  figured  upon  the  mkrket 
as  a  factor,  capitalized  at  8  per  cent,  represents  another 
value  result  at  which  you  arrived?  Is  that  correct?  A. 
That  is  true,  yes.  At  that  time  the  market  price  for  pbwer 
in  large  blocks  in  the  Southeast  was  around  $15  a  horse¬ 
power  a  year. 

Q.  $15  a  horsepower  a  year?  A.  We  didn’t  have  a ]jl  the 
complicated  rate  structure  in  those  davs  that  we  have  to¬ 
day. 
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Q.  But  whatever  the  market  basis  used  was,  that  repre¬ 
sented  the  other  method  of  computation.  Did  those  results 
differ  radically  ?  That  is,  the  results  figured  upon  compar¬ 
ative  steam  cost  and  results  figured  upon  marketability? 
Did  those  two  capitalized  amounts  differ  radically?  A. 
They  are  practically  the  same  figure.  There  is  very  little 
difference. 

454  Now,  coming  back  to  the  two  or  three  figures  which 
I  named  in  each  case  back  here  as  representing  the 

value  so  fixed  upon  these  various  locks,  those  different  fig¬ 
ures  don’t  represent  these  different  methods  of  computa¬ 
tion,  do  they?  A.  No,  they  do  not. 

Q.  They  represent  the  differences  made  in  any  of  these 
computations  by  differences  in  the  flow  of  water?  A.  Dif¬ 
ferences  in  the  use  of  the  flowing  wTater. 

Q.  In  the  use  of  water  resources?  A.  Yes. 

Q.  In  computing  the  cost  of  developing  power  from  these 
projects,  did  you  include  only  the  cost  of  construction  and 
equipment  of  the  project  in  this  operation,  or  did  you  in¬ 
clude  transmission  line  cost?  A.  There  is  a  main  line 
transmission  cost  in  my  head,  and  you  will  notice  that  in 
some  of  these  cases  a  different  cost  of  steam  equivalent  is 
used  from  other  cases  here,  depending  on  the  market  to 
which  the  power  was  sent. 

Q.  Did  your  appraisal  or  valuation  include  any  estimate 
of  the  value  of  these  lands  or  properties,  other  than  for 
their  use  by  the  consolidated  company  in  developing  power 
as  planned?  A.  You  mean  the  value  as  waste  land? 

Q.  Well,  the  value  other  than  as  used  for  hydroelectric 
projects.  A.  No. 

455  Q.  Did  it  include  any  investigations  as  to  the 
prices  at  w’hich  those  lands  could  be  obtained  from 

their  existing  owners — that  is,  those  lands  and  appurtenant 
rights — could  be  obtained  from  their  existing  owners  by 
purchase  without  amalgamation  or  merger?  A.  No,  there 
was  no  valuation  on  that  basis. 
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Q.  Did  it  include  any  estimate  or  investigation  in  an  at¬ 
tempt  to  estimate  the  market  value  of  those  lands  up^>n  the 
real  estate  market  existing  for  them  at  that  time?  A.  No. 

Q.  It  was  purely  a  computation,  wasn’t  it,  of  what i these 
lands  would  mean  to  the  consolidated  company  in  the!  form 
either  of  revenue  possibilities  as  compared  with  cost,!  or  of 
savings  in  steam  generation  cost  as  compared  with  the  cost 
of  generating  the  power  through  these  projects?  A.  Value 
as  to  dam  sites  based  on  those  methods. 

Q.  Based  on  those  factors?  You  said  the  $7,000,000 
which  was  fixed  by  the  merger  agreement  as  a  valuation 
in  shares  of  the  new  Alabama  Company’s  stock  at  $100  a 
share,  was  the  valuation  for  the  properties  connected!  with 
Lay  Dam  and  Mitchell  Dam?  A.  That  is  true. 

Q.  Were  divided  equally  between  the  two  projects,  three 
and  a  half  million  to  each?  A.  The  two  properties.  |They 
being  as  nearly  equal  as  two  projects  on  the  same 
456  river  could  be. 

i 

Q.  On  what  was  that  estimate  of  equality  b^sed? 
Estimated  cost  of  their  construction  or  what?  A.  Itj  was 
based  on  the  cost  of  construction  and  available  power^  and 
the  cost  of  operation  and  relative  location  with  respect  to 
markets. 

Q.  In  other  words,  it  was  based  upon  their  comparative 
potentialities  as  revenue  producing  power  units  for  the  new 
company?  Would  that  be  a  correct  summary,  taking; into 
consideration  all  factors  of  cost,  operating  expense!  and 
so  on?  A.  I  think  so,  yes.  We  checked  those  figures  in 
many  ways,  taking  the  entire  stretch  of  the  river,  the  three 
dams,  and  dividing  the  cost  between  the  three  to  see  whether 
that  basis  splitting  it  between  the  two  was  correct,  and'  sat¬ 
isfied  ourselves  that  that  was  the  correct  way  of  |han- 
dling  it. 

Mr.  Teegarden.  No  further  questions.  i 

The  Chairman.  You  are  not  leaving  this  subject  yet*  are 

vou?  ! 

*> 

Mr.  Turner.  There  is  one  more  exhibit  I  want  to  identifv. 
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By  Commissioner  Garsaud : 

Q.  Mr.  Thurlow,  in  your  computation  that  you  have  re¬ 
ferred  to,  and  a  copy  of  which  has  been  placed  in  evidence 
as  an  exhibit,  in  determining  the  cost  of  the  water  power, 
in  so  far  as  the  cost  of  the  lands  were  concerned,  did  you 
do  it  by  the  try-out  method  or  did  you  use  any  par- 

457  ticular  value  for  those  lands,  in  arriving  at  the  cost 
of  power?  A.  In  making  up  our  estimate  of  the 

cost  of  one  of  these  projects,  we,  of  course,  figured  the  lands 
in  the  reservoir  on  an  acreage  basis. 

Q.  At  so  much  an  acre?  A.  Yes. 

Q.  Then,  when  you  got  through  and  arrived  at  certain 
figures,  you  didn’t  go  back  and  substitute  for  that  original 
land  value  the  value  that  you  then  found,  and  keep  on  as 
you  do  in  some  engineering  formulas?  You  assumed  a 
value  per  acre  as  your  cost  of  power?  A.  Yes. 

Q.  But  you  didn’t  later  substitute  the  new  value  of  land 
as  determined  by  that  method  for  a  second  compilation,  did 
you?  A.  No,  we  didn’t  do  that,  but  of  course,  as  we  pro¬ 
ceeded  with  the  development  in  after  years,  w’hen  we  had 
actual  facts  to  work  with,  we  proved  up  our  values  that  we 
had  made  at  the  time. 

Q.  What  I  am  trying  to  get  is  the  value  of  the  land  that 
you  used  in  determining  the  cost  of  power.  A.  We  took  the 
lands  in  the  reservoir  on  an  acreage  basis. 

Commissioner  Garsaud.  That’s  all. 

By  Commissioner  McNinch : 

Q.  Mr.  Thurlow,  for  what  purpose  did  you  understand 
you  were  making  this  valuation?  A.  Mr.  Commis- 

458  sioner,  of  course  you  understand  this  was  nearly  20 
years  ago  that  these  figures  were  made,  and  they 

were  made  for  the  preparation  of  a  memorandum  to  be 
given  to  the  officials  of  the  companies  for  the  use  of  the 
boards  of  the  various  companies  in  deciding  on  the  values 
going  into  this  consolidation. 

Q.  For  purposes  of  the  consolidation  ?  A.  Now,  in  going 
over  our  computations  files,  I  found  computations  of  other 
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engineers  prior  to  mine,  and  the  subject  was  evidently  up 
for  discussion  for  a  matter  of  weeks  at  that  time. 

i 

By  the  Chairman : 

Q.  Mr.  Thurlow,  as  I  understood  your  computations  for 
the  purpose  of  arriving  at  the  cost  of  generating  the  p|ower 
at  the  sites  named,  you  used  the  50  per  cent  load  factoi"?  A. 
Yes,  sir. 

Q.  That  was  conservative,  you  thought?  A.  Yes,  sir.  It 
has  worked  out  pretty  well.  It  runs  about — over  50. 

Q.  Then  in  another  item  in  your  cost  was  your  iterii  for 
interest,  depreciation  and  taxes,  which  you  put  at  9  per 
cent?  A.  Yes,  sir. 

Q.  That  was  too  low,  wasn’t  it?  A.  It  so  wofrked 
459  out  in  later  years  that  that  was  low  for  one  period, 
and  then  for  a  later  period  it  was  high.  It j  is  a 
changeable  figure  according  to  the  money  market,  and  the 
nature  of  the  job. 

Q.  You  would  not  consider  it  right  now?  A.  No,  it  is  not 
right  today.  But  since  that  period  in  1913  we  have  been 
through  a  period  when  I  would  say  for  that  type  of  devel¬ 
opment  there  was  a  short  time  when  those  figures  werje  all 
right. 

Q.  Of  course,  being  low,  it  has  increased  the  value  o^  the 
hydro  sites  ?  A.  That  is  true. 

Q.  Another  item  is  your  7  per  cent  for  line  and  trans¬ 
former  losses.  How  does  that  stand  up  ?  A.  On  the  whole¬ 
sale  basis,  that  7  per  cent  as  we  used  it  there  was  all  right. 
Of  course,  in  a  general  distribution  system  as  we  ha^e  it 
today,  covering  the  whole  state  of  Alabama,  it  is  ^>ver 
twice  that.  j 

Q.  For  the  country  as  a  whole  it  is  more  than  twice  that. 
A.  Over  twice  that,  yes.  It  seems  to  be  increasing. 

Q.  No,  I  made  a  comparison  recently,  and  I  thought  it 
was  to  the  credit  of  the  industry  that  it  was  decreasing. 
But  it  is  in  the  neighborhood  of  16  per  cent  for  the  country 
as  a  whole,  as  against  the  7  per  cent  that  you  then  fi^ed. 
A.  This  was  for  large  blocks. 
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460  Q.  Now,  there  was  one  item  that  I  didn’t  under¬ 
stand,  never  having  made  this  kind  of  calculations. 

You  provided  for  certain  standby  power?  A.  Yes. 

Q.  And  you  charged  that  standby  power  against  the  hy¬ 
dro  at  the  rate  of  $13?  A.  Yes. 

Q.  Now,  when  it  comes  to  your  substitution  of  steam 
power,  you  have  a  unit  price  of  $20.50,  have  you  not?  A. 
Yes,  sir. 

Q.  Why  is  the  standby  so  much  cheaper?  It  seems  to 
me  the  standby,  having  quite  a  different  load  factor,  would 
be  the  other  way.  A.  This  is  all  on  the  basis  of  the  kilo¬ 
watt  year,  Doctor. 

Q.  I  understand  both  of  them  are  kilowatt  years,  so 
that  comparison  is  straight,  isn’t  it,  $13  and  $20.50?  A. 
No,  the  amount  of  steam,  running  in  steam  standby  for  any 
of  these  stations  on  the  Coosa  River,  loaded  up  to  the  point 
which  we  put  them  in  these  computations,  is  relatively  small 
in  kilowatt  hours. 

Q.  It  is  only  a  fraction  of  what  your  complete  or  your 
substitute  plan  would  be?  A.  Now,  here  is  one  sheet. 
Lock  15  shows  121/*  per  cent  yearly  load  factor.  You 

461  see,  the  cost  of  the  steam  standby  was  practically  all 
in  carrying  charges;  very  little  in  production  ex¬ 
pense. 

Q.  You  have  also  got  8.4  as  a  load  factor  one  place  for 
the  standby.  A.  Yes.  There  is  one  for  Lock  14, 12.7.  They 
are  all  very  low. 

Q.  You  have  got  12.7?  A.  Lock  12  is  8.3.  Very  little 
steam  running  is  required  in  the  average  year. 

Q.  I  understand  that,  but  I  still  am  in  ignorance.  There 
is  one  of  these,  I  see,  16,000  at  13,  and  then  when  you  come 
down  to  the  equivalent,  or  the  substitution,  I  make  it  40,000 
at  $20.50.  Why  the  two  prices?  A.  In  one  case  you  have 
the  operation  of  a  steam  plant  running,  say,  around  a  thou¬ 
sand  hours  each  year,  and  in  the  other  case  around  some¬ 
thing  over  4,000  hours  a  year,  with  the  additional  cost  for 
coal  and  supplies  and  labor  and  all  those  things  that  go 
with  it. 
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Q.  But  of  course,  your  fixed  charges  would  go  on  whbther 
you  ran  or  not.  That  is  the  trouble  with  standbys.  Aj  Yes. 
Well,  that  is  what  I  say,  the  cost  of  the  standby  is  made  up 
mostly  in  the  fixed  charges,  carrying  charges. 

Commissioner  Williamson.  I  don’t  want  to  anticipate 
Mr.  Turner’s  order  of  proof,  but  I  presume  yo^i  are 

462  going  to  prove  the  market  value  of  the  stock  alt  the 
time  it  was  transferred. 

Mr.  Turner.  Yes,  vre  will  prove  that  by  proving  the  value 
of  the  property  that  went  in,  Mr.  Commissioner. 

Commissioner  Williamson.  I  was  going  to  ask  this  !  gen¬ 
eral  question,  because  he  also  testified  to  that,  to  get  it  clear 
in  my  own  mind.  Q.  At  the  time  before  this  merger  the 
present  Mitchell  Dam  site,  or  Duncan’s  Riffle,  was  owned 
by  the  Alabama  Power  Company?  A.  Yes,  sir. 

Q.  Then  this  extra  cost  is  for  the  elimination  of  Docks 
12  and  14  in  order  to  produce  a  power  site  at  Duncan’s 
Riffle?  Is  that  it?  A.  No,  sir,  we  were  at  work  at  12  at  the 
time.  It  was  not  eliminated.  Fourteen  was  the  project 
which  was  eliminated. 

Q.  That  had  to  be  eliminated  in  order  to  give  any  value 
to  Duncan’s  Riffle?  A.  That  is  true,  yes,  sir.  The  profile 
will  bring  that  right  out,  the  difference  between  the  j  red 
lines  and  the  black  lines.  j 

Q.  The  value  of  a  division  of  14  and  the  elimination  of 
part  of  12  is  the  basis  of  your  figure  $3,500,000  as  the  v^lue 
of  the  present  Mitchell  Dam  site,  the  purchase  jirice 

463  of  the  present  Mitchell  Dam  site?  A.  Well,  there 
was  no  elimination  of  12  involved. 

Q.  There  was  not?  I  misunderstood  you  then. 

Mr.  Teegarden.  That  is  the  present  Lay  dam. 

By  Mr.  Williamson : 

i 

Q.  Just  the  elimination  of  14?  A.  Yes,  that  is  true. 

Mr.  Williamson.  Mr.  Turner,  did  you  mean  that  the  tes¬ 
timony  that  has  already  gone  in  as  to  the  value  of  the  prop¬ 
erties  in  exchange  for  70,000  shares  of  stock  is  the  evidence 
upon  which  you  are  going  to  rely  as  to  the  value  of  ithe 
stock?  j 
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Mr.  Turner.  That  is  correct,  Mr.  Commissioner.  We 
will  show  that  the  stock  was  not  sold  in  the  market.  It  is 
the  only  way  we  have  to  establish  its  value. 

Commissioner  Williamson.  That  is  a  question  I  wanted 
to  ask,  whether  there  was  a  market  value  for  this  stock  at 
that  time?  A.  No,  sir. 

Mr.  Turner.  We  will  show  that  by  Mr.  Martin,  who  will 
be  on  the  stand  later. 

By  Commissioner  Garsaud: 

Q.  This  statement  was  made  in  the  year  1913?  A.  Yes, 
sir. 

Q.  And  the  merger  took  place  in  the  year  1913?  A. 
About  a  month  or  so  difference  in  these  figures. 

464  Q.  What  year  did  you  obtain  a  license  for  Mitchell 
Dam  ?  A.  1921. 

Q.  Eight  years  later?  A.  Yes. 

Commissioner  Garsaud.  That’s  all. 

Commissioner  Draper.  Have  you  concluded? 

By  Mr.  Teegarden : 

Q.  These  assets  acquired  with  the  merged  companies, 
which  were  covered  by  your  valuation,  did  they  include  any¬ 
thing  else  except  land',  that  is,  land  and  the  appurtenant 
w^ater  rights — land  and  water  rights?  A.  On  the  Coosa 
River,  land  and  water  rights  in  connection  with  the  Talla¬ 
dega  properties  and  the  Jackson  Shoals  property  had  a 
going  powder  distributing  system. 

Q.  So  far  as  the  properties  on  which  this  $7,000,000  val¬ 
uation  was  fixed,  there  were  no  plants  built  there  yet?  A. 
No. 

Q.  It  was  just  raw  land  and  a  site?  A.  Yes.  We  were 
at  work.  We  had  started  the  previous  fall  on  the  construc¬ 
tion  of  Lock  12. 

Q.  Which  was  owned ‘by  the  Alabama  Power  Company? 
A.  Winch  was  owend  by  the  Alabama  Power  Company. 

Q.  So  far  as  Mitchell  Dam  site  was  concerned,  though, 
nothing  had  been  done  on  that?  A.  Nothing  had 

465  been  done  on  it  outside  of  investigations. 
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Q.  Did  I  understand  you  to  say,  in  answer  to  Com¬ 
missioner  Garsaud,  that  in  computing  the  cost  of  the  pbwer 
which  you  expected  to  realize  from  these  projects,  you  in¬ 
cluded  an  item  for  the  land  represented  at  so  much;  per 
acre?  A.  In  estimating  the  cost  of  developing  the  prpject 
there  was  included  an  item  for  reservoir  land. 

Q.  For  these  lands  which  were  acquired  through  these 
combined  companies  ?  A.  These  were  flowage  lands  and 
flowage  rights  generally  that  were  to  be  submerged  by  the 
reservoir.  j 

Q.  I  mean,  were  they  lands  which  you  yet  had  to  acquire 
from  independent  parties,  or  were  they  these  lands  which 
were  coming  in  with  the  combining  companies?  A.  No, 
those  lands  which  we  included  in  our  estimates  were  lands 
still  to  be  acquired. 

Q.  And  no  figure  was  included  in  your  estimates  repre¬ 
senting  the  lands  which  were  undergoing  your  valuation? 
A.  No.  | 

Q.  Your  working  tables,  of  course,  contain  no  detail^  as 
to  the  estimated  cost  of  those  lands  yet  to  be  acquired'  do 
they?  A.  No,  they  do  not. 

Q.  Did  you  have  any  other  working  papers  at  the  time  in 
which  those  costs  were  detailed?  A.  We  had  psti- 
466  mates  of  all  of  these  projects  that  were  prepared  at 
that  time,  but  they  were  not  included  in  these  wiork 
papers  which  "were  extracted  from  the  files.  These  figures 
were  evidently  taken  from  those  old  estimates. 

Q.  Where  are  those  estimates  containing  these  figures 
as  to  land  costs?  A.  I  don’t  know.  I  don’t  know  whether 
I  could  put  my  hands  on  the  estimates  that  make  up  thjese 
costs  exactly  or  not. 

Q.  Has  search  been  made  for  them?  A.  No,  we  neVer 
have  attempted  to  look  for  them,  following  the  production 
of  these  papers. 

Q.  These  working  papers,  of  course,  lump  together  f;he 
results  of  all  that  detail.  A.  Yes.  These  papers,  of  course, 
are  preceded  by  a  good  many  computations  which  are  not 
given  here,  in  the  way  of  hydrography  and  estimates; of 
yardage  in  dams  and  many  other  things. 
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Q.  Do  you  have  any  memory  as  to  the  comparative  con¬ 
dition  of  these  lands  yet  to  be  acquired,  as  compared  with 
the  lands  involved  in  the  valuation?  A.  Of  course,  we  were 
armed  with  the  right  of  condemnation  for  one  thing  with 
respect  to  lands  still  to  be  acquired,  and  in  general  they 
were  not  of  any  extraordinary  value.  That  is,  there  were 
no  fine  farms  or  man-made  obstacles  in  these  reser¬ 
voirs. 

467  Q.  You  didn’t  have  anything  to  do  personally  with 
the  estimate  of  value  of  those  lands  yet  to  be  ac¬ 
quired,  or  did  you?  A.  I  would  think  that  at  some  stage 
of  the  estimating  I  must  have  had  something  to  say  about 
it.  I  am  sure  I  did. 

Q.  You  referred  to  those  lands  being  subject  to  condem¬ 
nation.  Do  you  mean  that  the  lands  acquired  with  the  com¬ 
bined  companies  were  for  some  reason  not  subject  to  con¬ 
demnation?  A.  That  is  my  understanding  of  the  law. 

Q.  Of  course,  that  is  a  matter  of  law.  I  was  just  asking 
for  your  impression.  I  have  nothing  further. 

Commissioner  Williamson.  I  was  going  to  ask  at  some 
time  during  these  proceedings,  Mr.  Turner,  whether  or  not 
under  your  Alabama  law  such  site  carries  with  it  the  actual 
right  to  use  the  water  for  that  purpose  without  any  inter¬ 
vention  or  permit  from  any  other  body? 

Mr.  Turner.  It  does,  and  we  were  just  fixing  to  intro¬ 
duce  a  photostatic  copy,  certified  copies  of  the  original 
papers,  which  were  in  such  bad  shape  physically  that  we 
could  not  bring  them,  so  we  photostated  them. 

By  Commissioner  Draper: 

Q.  Mr.  Thurlow,  did  you  have  anything  to  do  with  the 
preparation  of  the  application  for  license  for  the 

468  Mitchell  Dam?  Did  you  prepare  the  application  to 
the  Federal  Water  Power  Commission  for  the  Mich- 

ell  Dam  license  ?  A.  I  worked  on  the  preparation,  with  the 
lawyers  and  engineers,  and  with  the  Federal  Power  offi¬ 
cials. 
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Q.  At  that  time  did  you  make  an  estimate  of  the  number 
of  acres  which  were  then  owned  and  would  be  acquired!,  and 
the  value  of  them  for  the  Mitchell  Dam,  for  the  use  of  ^our 
attorneys  in  drawing  the  application?  A.  I  don’t  ijecall 
whether  we  were  required  to  submit  an  estimate  at  i  that 
time  or  not.  We  have  since. 

Q.  If  an  estimate  was  submitted,  would  you  have 'pre¬ 
pared  it?  A.  I  would  have  at  least  gone  over  it. 

Commissioner  Draper.  I  assumed  that  the  application 
for  the  license  will  be  a  part  of  the  record  in  this  case?! 

Mr.  Turner.  That  is  my  understanding.  If  not,  we!  will 
agree  that  it  may  be  a  part  of  the  record. 

Mr.  Teegarden.  We  will  agree  to  that. 

Commissioner  Draper.  That’s  all. 

Mr.  Turner.  And  the  license  too. 

Commissioner  Draper.  And  the  license,  yes. 

Mr.  Teegarden.  In  other  words,  all  papers  heretofore 
filed  with  the  Commission  or  granted  by  the  Commission, 
upon  which  the  licensee  has  rights,  has  the  right  to  bjuild 
and  operate  this  project  and  to  claim  these  constjrue- 
469  tion  costs, — upon  which  the  right  is  based. 

Mr.  Turner.  That  is  correct.  May  I  ask  Mr.  Thur- 
low  a  question  now? 

Redirect  Examination. 

By  Mr.  Turner: 

Q.  Mr.  Thurlow,  you  referred  in  answer  to  the  Chair¬ 
man’s  question  about  the  price  to  be  obtained  for  powar — 
I  am  not  clear  in  my  own  mind  whether  you  referred  to  $15 
per  horsepower  or  $15  a  kilowatt,  the  market  price.  A.|  At 
that  time  the  principal  power  company  in  the  Southeast 
was  the  Southern  Power  Company,  and  they  had  a  market 
and  sold  in  large  blocks  a  considerable  run  of  power  on  the 
basis  of  $15  per  horsepower  year.  I  don’t  think  we  ever 
sold  a  kilowatt,  or  a  kilowatt  hour  that  way,  but  in  figuring 
values  we  in  sizing  up  the  early  situation  often  referred  to 
some  of  those  Southern  Power  Company  figures.  j 
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Q.  You  used  a  figure  of  $15  per  horsepower  a  year?  A. 
Yes,  sir. 

Q.  Expressed  as  kilowatt  years,  what  would  that  be?  A. 
It  would  be  approximately  $20. 

Mr.  Turner.  That’s  all. 

Mr.  Teegarden.  Mr.  Turner,  our  engineer  has  suggested 
a  question  based  on  this  working  paper.  I  am  not  entirely 
sure  that  I  would  get  the  question  just  right.  Is  there  any 
objection  to  his  asking  it,  dictating  the  question  as 

470  though  asked  by  me? 

Mr.  Turner.  None  at  all.  I  will  be  glad  to  have 
him  do  so. 

Kecross  Examination. 

By  Mr.  Teegarden: 

Q.  In  this  difference  between  the  cost  per  kilowatt  of  the 
standby  steam  plant  and  the  equivalent  steam  plant,  in  the 
equivalent  plant  that  you  charge  at  $20.50  per  kilowatt,  is 
there  more  equipment  included  than  there  would  be  in  this 
standby  plant  at  $13  per  kilowatt?  A.  Mr.  Teegarden,  I 
am  unable  to  say  definitely  from  what  I  have  here — I 
can  say  from  our  practice  in  estimating  in  those  days  and 
today  that  we  could  not  afford  to  put  as  much  investment 
in  the  standby  plant  that  was  to  run,  say,  a  thousand  hours 
a  year,  as  compared  to  the  investment  which  you  could  af¬ 
ford  to  put  in  a  plant  that  is  running  something  between 
4,000  and  5,000  hours  a  year. 

Q.  Speaking  of  steam  plants  in  both  cases,  now?  A.  Yes. 
Q.  In  other  words,  you  would  cut  down  on  the  investment 
in  your  building  and  all  that  sort  of  thing?  A.  Generally. 
The  saving  is  more  in  boilers  and  condensers,  and  even  in 
the  turbines  themselves.  There  is  a  wide  difference  in  the 
unit  price  per  kilowatt  of  what  you  have  to  pay  for  steam 
turbines. 

471  Q.  I  was  wondering  if  part  of  your  difference  was 
due  to  the  fact  that  in  the  standby  plant  you  are 

planning  to  use  the  switchboard  equipment,  and  so  forth, 
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some  of  it — I  mean  the  switching  equipment  of  your  tydro 
plant — and  in  the  other  case  it  would  all  be  included  in  your 
$20.50?  A.  No,  I  can  say  pretty  positively  that  it  didn’t 
have  anything  like  that  in  view.  We  never  have  followed 
that  practice  on  our  system  of  trying  to  combine  the  Steam 
plant  with  a  hydro  plant,  on  account  of  the  fact  that!  there 
is  a  wide  variation  in  the  price  of  coal  right  in  our|  rela¬ 
tively  small  territory;  in  fact,  we  had  a  good  sizecjl  coal 
field  in  our  territory. 

Q.  The  steam  plant  that  you  were  figuring  on  was  located 
near  the  coal  field?  A.  In  one  case,  and  in  the  otheif  case 
you  notice  we  have  increased  the  price  on  the  Montgomery 
one  to  $24. 

| 

Q.  Just  what  does  the  standby  plant  represent?  A  spe¬ 
cial  plant  built  contiguous  to  a  hydro  project  for  the|  pur¬ 
pose  of  taking  up  deficiencies  in  hydro  power  due  to  y'ater 
scarcity?  A.  Well,  it  is  built  not  necessarily  close  tb  the 
hydro  plant. 

Q.  But  that  is  the  general  purpose  of  it,  is  it?  A.  To 
make  up  deficiencies  in  stream  flow,  and  to  give  servijce  in 
some  cases. 

472  Q.  Where  the  system  is  a  comparatively  large 
system,  a  composite  of  regular  steam  plant  and  reg¬ 
ular  hydro  project,  the  necessity  for  a  special  standby  j?lant 
would  tend  to  disappear,  would  it  not?  That  is,  the  yhole 
system  would  absorb  any  hydro  deficiency?  A.  No. 

Q.  For  instance,  in  your  Alabama  system  would  yofi  call 
as  your  standby  plant  such  plants  as  your  Gorgas  Pjant? 
A.  Well,  a  good  part  of  our  Gorgas  Plant  is  standbyj,  but 
it  is  in  there  purely  to  back  up  the  hydro  system. 

Q.  To  back  up  the  whole  hydro  system?  A.  Yes. 

Q.  Not  any  particular  part  of  it?  A.  Of  course,  the|e  as 
the  lines  extend  out  into  new  territory  and  get  longer;  and 
longer,  and  get  loaded  to  capacity,  then  you  have  the  prob¬ 
lem  of  installing  plants  on  the  ends  of  those  lines  for  swing¬ 
ing  daily  peaks,  and  also  for  standby  to  make  up  deficien¬ 
cies  in  stream  flow.  Our  system  has  not  arrived  at  that 
stage  yet,  but  we  see  it  coming. 

*  4 
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Q.  You  spoke  of  the  difference  in  the  elaborateness  of 
equipment  of  a  standby  plant  as  compared  with  a  regular 
steam  plant.  Would  that  difference  apply  to  the  Gorgas 
Plant?  A.  It  does,  to — 

Q.  Or  to  certain  units  only  of  the  Gorgas  Plant?  A.  It 
depends  on  the  number  of  hours  that  you  propose  to 

473  operate  your  plant,  your  standby  plant,  and  also, 
of  course,  on  the  supply  of  coal.  If  you  are  building 

a  standby  plant  to  operate,  say,  at  2,000  hours  a  year,  which 
is  about  what  you  would  expect  one  to  operate  on  our  sys¬ 
tem,  you  would  not  put  as  many  devices  in  that  plant  to 
save  fuel  as  if  it  was  going  to  operate  4,500  hours  a  year 
or  more.  Now,  in  the  development  of  a  system  such  as 
the  Alabama,  you  come  along  and  you  build  the  first  unit 
to  operate,  say,  for  a  thousand  hours  a  year,  and  you  build 
that  on  up,  and  you  arrive  at  the  point  where  you  have  got 
to  put  in  an  entirely  new  plant.  You  figure  that  that  new 
plant,  of  course,  is  going  to  carry  as  much  steam  power  as 
possible,  and  the  old  plant  is  going  to  be  pushed  back  to 
swing  unusual  peaks  or  to  operate  in  the  years  of  unusual 
low  flow. 

Q.  It  will  become  a  standby  plant?  A.  It  becomes  a 
standby  plant,  and  the  new  plant  does  most  of  the  work. 

Q.  Isn’t  the  $13  per  horsepower  and  the  $20.50  per  horse¬ 
power  due  to  the  fact  that  the  $13  figure  is  made  on  a  purely 
standby  basis  and  simply  takes  care  of  the  fixed  charges 
and  very  little  operating  charges?  A.  That  is  true. 

474  Q.  And  in  the  $20.50  charge  you  include  not  only 
the  fixed  charges,  but  the  operating  charges?  A. 

That  is  true. 

Q.  The  reason  for  not  including  operating  charges  in  the 
standby  plant  is  why?  Because  there  is  so  little  operation? 
A.  You  are  including  the  operating  charges  necessary  for 
operating  at  this  load  factor,  whatever  it  may  be,  8.4  per 
cent  annually.  At  8.4  per  cent  of  the  time,  8760  is  about 
750  hours  a  year. 
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By  Mr.  Turner: 

Q.  And  you  use  very  little  fuel  at  that  load  factor?  A. 
Only  that  equipment  to  operate  750  hours  a  year ;  whereas, 
with  the  $20.50  you  use  fuel  to  operate  for  approximately 
4,500  hours  a  year. 

Mr.  Turner.  That’s  all,  Mr.  Chairman,  of  Mr.  Thurlow. 

(Witness  excused.) 

If  the  Commission  please,  I  at  this  time  want  to  .intro¬ 
duce  in  evidence  photostatic  copies  of  plans  filed  with  the 
Secretary  of  State  of  Alabama  of  Lock  12,  Lock  14^  Lock 
15,  Duncan’s  Riffle,  or  Mitchell  Dam,  Lock  18,  and  Lock  7, 
designated  as  Licensee’s  exhibit  number  5.  With  the  per¬ 
mission  of  the  Commission  and  the  approval  of  the  Solic¬ 
itor,  of  course,  in  lieu  of  the  originals,  which  are  in  bad  con¬ 
dition,  we  have  photostated  them  and  now  offer  these  as 
exhibits. 


475  Mr.  Teegarden.  No  objection,  subject  to  verifica¬ 
tion. 

The  Chairman.  They  will  be  received. 


(Photostatic  copy  of  plans  filed  with  the  Secretary  of 


State 


of  Alabama  of  Lock  12,  Lock  14,  Lock  15,  Duncan’s  feiffle, 
or  Mitchell  Dam,  Lock  18  and  Lock  7,  was  marked  “licen¬ 


see’s  Exhibit  5”  and  received  in  evidence.) 


LICENSEE’S  EX.  NO.  5. 

672  (Record  pp.  672-748)  j 

Photostats  of  Plans  Filed  with  the  Secretary  of  State  of 
Alabama  of  Lock  12  Lock  14  Lock  15  Duncans 
Riffle  (or  Mitchell  Dam)  Lock  18  Lock  7 

673  Lock  12  \ 

I 

674  The  State  of  Alabama 

Department  of  State 

j 

I,  John  Purifoy,  Secretary  of  State,  do  hereby  certify 
that  the  pages  hereto  attached,  contain  a  true,  accurate  and 

literal  copy  of  plans  of  construction  of  Alabama  Power 

i 
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Company,  Plant  No.  1,  as  filed  by  Alabama  Power  Com¬ 
pany,  with  certificate  of  endorsement  thereon,  filed  in  my 
office  on  Nov.  2,  1908,  as  the  same  appears  on  file  and  of 
record  in  this  office. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Great  Seal  of  the  State,  at  the  Capitol,  in  the 
City  of  Montgomery,  this  8th  day  of  January,  One  Thou¬ 
sand  Nine  Hundred  and  Sixteen. 

JOHN  PURIFOY 

(Seal)  Secretary  of  State. 
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ALABAMA  POWPR  COltPANY. 
PLANT  NO.  1. 


Plans  for  the  construction  of  a  dan  and  a  lock,  or  a  sys¬ 
tem  of  locks,  on  the  Coosa  River  in  the  State  of  Alabama,  at  or 
near  lock  twelve  as  located  by  the  Federal  Government  for  the 
improvement  of  navigation  of  said  river,  and  developing  the  full 
water  pov^er  of  the  same  over  the  stretch  of  river  thus  to  'kpe 
improved. 

i 

Filed  in  Office,  November,  2,  190e.  Frank  N.  Julian,  \ 
C>ecv©t«ry  of  State. 
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Lock  14  j 

The  State  of  Alabama 
Department  of  State 

I,  John  Purifoy,  Secretary  of  State,  do  hereby!  certify 
that  the  pages  hereto  attached,  contain  a  true,  accurate  and 
literal  copy  of  plans  of  construction  of  Alabama  Power 
Company,  Plant  No.  2,  with  certificate  of  endorsement 
thereon,  as  filed  in  my  office  on  Nov.  24,  1908,  as  the  same 
appears  on  file  and  of  record  in  this  office.  j 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Great  Seal  of  the  State,  at  the  Capitol,'  in  the 
City  of  Montgomery,  this  8th  day  of  January,  One!  Thou¬ 
sand  Nine  Hundred  and  Sixteen. 

i 

JOHN  PUEIFOY  j 

(Seal)  Secretary  of  State.  \ 
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687  Endorsement  on  Back  of  Bine  Prints 

Alabama  Power  Company. 

Plant  No.  2. 

Plans  for  the  construction  of  a  dam  and  a  lock,  or  a  sys¬ 
tem  of  locks  on  the  Coosa  River  in  the  State  of  Alabama, 
at  or  near  the  foot  of  Tuckaleague  Shoals  on  said  River, 
and  developing  the  full  water  power  of  the  same  over  the 
stretch  of  river  thus  to  be  improved. 

Filed  in  Office  November  4,  1908.  Frank  N.  Julian,  Sec¬ 
retary  of  State. 
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Lock  15 

i 

The  State  of  Alabama 
Department  of  State 

I,  John  Purifoy,  Secretary  of  State,  do  hereby  certify 
that  the  pages  hereto  attached,  contain  a  true,  accurate  and 
literal  copy  of  the  certified  copy  of  the  articles  of  Incorpo¬ 
ration  as  amended  of  Wetumpka  Power  Company  and  of 
plans  of  construction  as  filed  with  said  certified  copy  of 
articles  of  incorporation  and  amendments  thereto  on  j  Nov. 
4,  1908,  as  the  same  appears  on  file  and  of  record  ifi  this 
office.  | 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Great  Seal  of  the  State  at  the  Capitol,  in  the|  City 
of  Montgomery,  this  8th  day  of  January  One  Thousand 
Nine  Hundred  and  Sixteen.  j 

JOHN  PURIFOY  j 

(Seal)  Secretary  of  State. 

691  The  State  of  Alabama 

Department  of  State 

I,  John  Purifoy,  Secretary  of  State,  do  hereby  certify 
that  the  pages  hereto  attached,  contain  a  true,  accurate!  and 
literal  copy  of  the  certified  copy  of  the  Articles  of  Incorpo¬ 
ration  as  amended  of  Wetumpka  Power  Company  and  of 
plans  of  Construction  as  filed  with  said  certified  copy  of 
articles  of  incorporation  and  amendments  thereto  on  Nov- 
4,  1908,  as  the  same  appears  on  file  and  of  record  in  ithis 
office. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  land 
affixed  the  Great  Seal  of  the  State,  at  the  Capitol,  in|  the 
City  of  Montgomery,  this  8th  day  of  January  One  Thou¬ 
sand  Nine  Hundred  and  Sixteen. 

JOHN  PURIFOY  | 

Secretary  of  State. 
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(Seal) 
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692  Filed  in  Office  Nov.  4, 1908  Frank  N.  Julian  Sec’y 
of  State. 

Wetumpka  Power  Company 

Certified  Copy  of  Articles  of  Incorporation  as  Amended  of 

Wetumpka  Power  Company. 

Charter  of  Wetumpka  Power  Company. 

Certificate  of  Incorporation. 

To  Whom  It  May  Concern: 

Know  Ye,  that  the  undersigned,  desire  to  become  a  body 
corporate  for  the  purpose  of  constructing  and  operating  a 
power  plant  and  to  generate  electricity  for  power,  electric 
lighting  and  other  purposes,  and  to  that  end  do  hereby  make 
and  subscribe  their  names  to  this  certificate. 

Article  I. 

Name 

The  name  of  the  corporation  shall  be  Wetumpka  Power 
Company. 

Article  II. 

Objects 

The  objects  for  which  the  corporation  is  formed  are : 

(a)  to  construct,  acquire,  lease  to  or  from  other  per¬ 
sons  or  corporations,  own,  maintain  and  operate,  a  power 
plant  or  plants  and  electric  distributing  systems  for  the 
purpose  of  generating  and  distributing,  electricity  for 
power,  lighting,  heating  and  other  purposes,  and  to  conduct 
the  business  thereof ; 

(b)  to  own,  buy  sell,  lease  or  rent  to  or  from  other  per¬ 
sons,  hold  occupy  and  exchange  real  estate,  personal  prop¬ 
erty,  choses  in  action,  and  all  kinds  of  property,  real  per¬ 
sonal  and  mixed,  necessary  or  convenient  for  the  conduct 
and  maintenance  of  said  business ; 

(c)  to  manufacture,  generate,  supply  and  sell  power  pro¬ 
duced  by  water  as  a  motive  force,  and  to  have  the  right  to 
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exercise  all  the  powers  and  privileges  which  have  been  or 

which  may  hereafter  be  granted  by  law  to  snch  corpora¬ 
tions  in  the  State  of  Alabama ; 

693  (d)  to  construct  and  to  acquire  by  purchase,; lease 

or  otherwise,  reserviors,  dams,  canals,  ditches, 
flumes,  pipe  lines,  tunnels,  and  such  other  ways,  works, 
equipment,  appliances  and  appurtenanecs  as  may  be  neces¬ 
sary,  useful  or  appropriate  for  impounding,  storing,!  con¬ 
veying  and  otherwise  utilizing  water  for  light,  heat,  power 
and  other  purposes ; 

(e)  to  contract  with  and  to  supply  electric  currents  to 

states,  counties,  cities,  towns,  corporations,  both  public  and 
private,  private  persons  and  associations  of  persons,  with 
electricity  for  lighting,  heating,  power  and  other  purposes, 
and  to  charge  a  price  and  collect  therefor ;  j 

(f)  to  construct,  acquire,  lease  to  or  from  other  persons, 
own  and  operate,  railroads,  street  railroads,  electric  (rail¬ 
roads,  electric  lighting  plants,  power  plants  and  to  pfopel 
the  same  by  electric  steam  or  water  power  and  to  coniduct 
the  business  thereof ; 

(g)  to  construct,  acquire,  lease  to  or  from  other  persons, 

or  corporations,  own,  maintain  and  operate  electric  light, 
power  heating  plants  and  electric  distributing  systenis  in 
any  of  the  counties,  cities,  towns  or  villages  herein  named, 
and  to  contract  with  said  counties,  cities,  towns  or  villages 
and  the  inhabitants  thereof,  or  other  persons  or  corpora¬ 
tions,  for  a  supply  of  light,  power  or  heat,  and  to  acquire, 
own,  use  and  enjoy  franchises  and  easements  in  said  coun¬ 
ties,  cities,  towns  and  villages ;  j 

(h)  to  buy  sell,  lease,  acquire,  own  use  and  occupy  real 
estate  in  said  State  of  Alabama. 

Among  the  counties,  cities,  towns  and  villages  in  the  state 
of  Alabama  in  which  the  corporation  proposes  to  do  busi¬ 
ness  are  the  following:  j 

Counties  of  Jefferson,  Shelby,  Talladega,  Chilton,  Coosa, 
Elmore,  Montgomery,  Autauga,  Dallas,  St.  Clair,  Clay, 
Cleburne,  Calhoun  and  Etowah; 
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Cities,  towns  and  villages  of  Gadsden,  Anniston,  Pell 
City,  Alabama  City,  Attalla,  Talladega,  Sylacauga,  Birm¬ 
ingham,  Ensley,  Bessemer,  Columbiana,  Calera,  Clanton, 
Wetumpka,  Montgomery,  Selma  and  Prattville. 

Article  UL 

Principal  Office 

The  location  of  its  principal  office  in  the  State  of  Alabama 
shall  be,  Wetumpka,  Alabama. 

Article  IV. 

Capital  Stock. 

The  amount  of  the  total  authorized  capital  stock  shall  be 
$6000,  divided  into  sixty  shares  of  the  par  value  of  $100 
each. 

694  The  amount  of  capital  stock  with  which  the  cor¬ 
poration  will  begin  business  shall  be  $6000. 

ARTICLE  V. 

The  name  and  postoffice  address  of  the  agent  designated 
by  the  incorporators  to  receive  subscriptions  to  the  capital 
stock  is  M.  Hohenberg,  Wetumpka,  Alabama. 

ARTICLE  VI. 

Incorporators  and  Officers 

(a)  The  names  and  postoffice  addresses  of  the  incorpora¬ 
tors  and  the  number  of  shares  subscribed  for  by  each,  are  as 
follows : 

Shares. 


M.  Hohenberg  26 

A.  Hohenberg  25 

F.  W.  Lull  3 

F.  L.  Tate  3 

Chas.  G.  McMorris,  3 

Total  60 
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i 

i 


i 

i 

(b)  The  names  and  postoffice  addresses  of  the  directors 
chosen  for  the  first  year  are  as  follows : 

j 

M.  Hohenberg  Wetumpka,  Alabama; 

A.  Hohenberg  Wetumpka,  Alabama; 

F.  W.  Lull  Wetumpka,  Alabama^ 

i 

(c)  The  names  and  postoffice  addresses  of  the  offers 

chosen  for  the  first  year  are  as  follows :  j 

i 

M.  Hohenberg,  Wetumpka,  Alabama,  President,  j 

A.  Hohenberg,  Wetumpka,  Alabama,  Vice-President; 

F.  W.  Lull,  Wetumpka,  Alabama,  Sec’y  &  Treasurer.! 

ARTICLE  VII.  i 

Duration  j 

The  duration  of  the  corporation  shall  be  perpetual,  j 

ARTICLE  VHI.  I 

Powers  j 

The  corporation  shall  possess  all  the  powers  necessary  to 
conduct  the  business  or  businesses  and  carry  out  the  ob¬ 
jects  herein  expressed  and  all  those  expressly  conferred 
upon  corporations  by  and  enumerated  in  the  Act  of  the 
Legislature  of  Alabama,  entitled  “An  Act  to  Confer  and 
Limit  the  Powers  of  Business  Corporations  and  Provide  for 
Their  Organization  and  Regulation”  (General  Acts  of  Ala¬ 
bama,  1903,  p.  310,  et.  seq.)  together  with  all  other  powlers 
bestowed  upon  such  corporations  under  any  of  the  laws  of 
Alabama,  as  well  as  those  necessarily  implied,  and  together 
with  the  following  additional  powers :  j 

695  (a)  to  lend  money  and  take  security  therefor,  or 

to  borrow  money  and  give  security  therefor,  or  hny 
or  all  the  property  of  the  corporation  owned  or  leased  by  it; 

(b)  to  purchase,  acquire  and  own  shares  of  its  capital 
stock,  but  shares  of  such  capital  stock  so  purchased  or  Re¬ 
quired  may  be  resold  unless  such  shall  have  been  retired  for 
the  purpose  of  decreasing  the  company’s  capital  stock  as 
provided  by  law; 
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(c)  to  engage  in  business  as  natural  persons  may,  not  in¬ 
consistent  with  the  provisions  of  law  pertaining  to  the  or¬ 
ganization  and  regulation  of  corporations  in  the  State  of 
Alabama. 

ARTICLE  IX. 

One  of  the  specific  and  particular  purposes  of  this  organ¬ 
ization  of  this  corporation  is  to  develop  a  water  power  and 
construct  a  dam  across  Coosa  River  at  or  near  the  loca¬ 
tion  of  Lock  15  on  said  River. 

ARTICLE  X 

The  dates  on  which  the  stockholders’  meetings  shall  be 
held  the  number  of  directors  and  their  terms  of  office  of  the 
officers,  and  the  powers  and  duties  of  the  offices,  shall  be 
fixed  by  the  by-laws  of  the  corporation.  Other  officers  than 
those  named  herein  may  be  created  by  the  by-laws  and  filled 
by  the  Board  of  Directors.  The  corporation  shall  have 
power  to  make  by-laws  for  the  regulation  and  government 
of  the  corporation,  its  agents,  servants  and  officers,  and  for 
other  purposes  not  inconsistent  with  the  constitution  and 
laws  of  the  State  of  Alabama. 

IN  WITNESS  WHEREOF  the  undersigned  incorpora¬ 
tors  have  subscribed  their  names  to  this  certificate  of  in¬ 
corporation  on  this  March  20,  1907. 

M.  HOHENBERG, 

A.  HOHENBERG, 

FRANK  W.  LULL, 

CHAS.  G.  McMORRIS, 

F.  L.  TATE. 

Agent's  Statement. 

State  of  Alabama 
Elmore  County: 

Personally  appeared  before  me  Jas.  M.  Smoot  a  Notary 
Public  in  and  for  said  County,  M.  Hohenberg,  who  is 
696  the  agent  or  person  authorized  by  the  incorporators 
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to  receive  subscriptions  to  the  capital  stock  of  the 
Wetumpka  Power  Company,  and  who  being  sworn,  j  says 
that  the  following  is  a  true  and  correct  copy  of  the  subscrip¬ 
tion  list  to  the  Capital  stock  of  Wetumpka  Power  Com¬ 
pany: 

“Subscription  List” 


Each  of  the  undersigned  hereby  subscribes  for  the  num¬ 
ber  of  shares  set  opposite  his  name  to  the  capital  stock  of 
Wetumpka  Power  Company,  a  corporation  to  be  organized 
under  the  laws  of  Alabama,  to  construct  and  operate  a 
power  plant  or  plants  and  to  generate  electricity  p<j>wer, 
heat,  electric  lighting,  and  other  purposes,  with  an  author¬ 
ized  capital  stock  of  $6000,  divided  into  shares  of  thei  par 
value  of  $100  each,  and  each  subscriber  agrees  to  pay  in 
money  for  each  share  subscribed  for  by  him  $100. 

This  March  20th  1907. 

i 

Shares,  j 


M.  Hohenberg  26 

A.  Hohenberg  25  j 

F.  W.  Lull  3 

F.  L.  Tate  3 

Chas.  G.  McMorris,  3 


Total  60. 


Affiant  further  says  that  all  the  capital  stock  shown  on 
the  foregoing  subscription  list  has  been  paid  for  in  mojney, 
each  subscriber  having  paid  $100  for  each  share  of  stock 
set  opposite  his  name  in  said  subscription  list. 


M.  HOHENBERG. 

Subscribed  and  sworn  to  before  me  on  this  Marehi  20, 
1907. 

JAS.  M.  SMOOT,  ! 

Notary  Public. 


Certificate  of  change  or  alteration  of  article  of  Incorpo¬ 
ration,  Filed.  Nov.  3, 1908.  Wetumpka  Power  Company. 
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Certificate  of  Change  or  Alteration  of  Charter. 

We,  M.  Hohenberg,  President,  and  F.  W.  Lull,  Secretary, 
of  Wetumpka  Power  Company,  hereby  certify  that  at  a 
meeting  of  the  Board  of  Directors  of  said  Company  prop¬ 
erly  called  and  held  on  Tuesday,  November,  3d,  1908,  the 
following  resolution  w*as  unanimously  adopted  by  said 
Board : 

RESOLVED,  that  it  is  desired  to  change  or  alter  the 
charter  or  articles  of  Incorporation  of  Wetumpka  Power 
Company,  by  altering  or  amending  Article  IX  thereof,  so 
that  it  shall  read  as  follows : 

ARTICLE  IX. 

697  This  corporation  is  organized  for  the  specific  and 
particular  purpose  of  improving  the  navigation  upon 
Coosa  River  a  navigable  river  in  the  State  of  Alabama,  and 
of  developing  in  connection  therewith  the  full  water  power 
thereof  over  the  stretch  of  river  thus  to  be  improved,  by  a 
dam  and  lock  or  a  system  of  dams  and  locks,  and  electrically 
transmitting  and  distributing  such  power  for  the  use  of 
the  public. 

We  further  certify  that  at  said  meeting  the  Board  of  Di¬ 
rectors,  by  resolution,  called  a  meeting  of  the  stockholders 
of  said  Company,  to  be  held  in  the  office  of  M.  Hohenberg 
and  Company,  in  the  city  of  Wetumpka,  Alabama,  on  Tues¬ 
day,  November,  3, 1908,  at  the  hour  of  eleven  o’clock  in  the 
forenoon,  for  the  purpose  of  obtaining  the  consent  of  the 
holders  of  the  larger  amount  in  value  of  the  capital  stock  to 
said  proposed  change  or  alteration  of  the  charter,  or  articles 
of  Incorporation,  of  said  corporation,  and  that  on  said  day, 
and  at  said  hour,  in  said  office,  all  the  stockholders  of  said 
corporation  convened  and  unanimously  adopted,  by  a  stock 
vote,  the  following  resolution : 

RESOLVED,  AND  WE  DO  HEREBY  CONSENT,  that 
the  Charter  or  Articles  of  incorporation,  of  Wetumpka 
Power  Company,  be  changed  and  altered  by  amending  Ar¬ 
ticle  IX  thereof,  so  as  to  make  it  read  as  follows — 


ARTICLE  IX. 


This  corporation  is  organized  for  the  specific  and  par¬ 
ticular  purpose  of  improving  the  navigation  upon  the  Coosa 
River,  a  navigable  river  in  the  State  of  Alabama,  and  of 
developing  in  connection  therewith  the  full  water  power 
thereof  over  the  stretch  of  river  thus  to  be  improved!,  by  a 
dam  and  lock  or  a  system  of  dams  and  locks,  and  electrically 
transmitting  and  distributing  such  power  for  the  use  of  the 
public. 

RESOLVED  FURTHER,  that  a  report  of  this  meeting 
and  of  said  consent  be  certified  by  the  President  and  Secre¬ 
tary  of  the  corporation  under  its  corporate  seal,  and  filed 
and  recorded  in  the  office  of  the  Judge  of  Probate  of  Ijlmore 
County,  Alabama,  as  required  by  law. 

IN  WITNESS  WHEREOF,  M.  Hohenberg  as  President, 
and  F.  W.  Lull  as  Secretary,  have  signed  the  foregoing  cer¬ 
tificate  under  the  corporate  seal  of  said  Wetumpka  Power 
Company,  on  this  November  3,  1908. 

MORRIS  HOHENBERGi. 

President 


F.  W.  LULL 
Secretary. 


State  of  Alabama. 

Elmore  County. 

I,  J.  M.  Smoot  a  Notary  Public  in  and  for  said  Co|unty, 
hereby  certify  that  M.  Hohenberg  and  F.  W.  Lull  whose 
names  are  signed  to  the  foregoing  certificate  as  the  respec¬ 
tive  President  and  Secretary  of  Wetumpka  Povrer  Com¬ 
pany,  and  who  are  known  to  me,  acknowledged  before  itie  on 
this  day  that,  being  informed  of  the  contents  of  the  certifi¬ 
cate,  they  executed  the  same  voluntarily  on  the  day 
698  the  same  bears  date. 

Given  under  my  hand  this  November  3, 1908.; 

JAMES  M.  SMOOT 
Notary  Public. 
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We,  all  the  stockholders  of  Wetumpka  Power  Company, 
hereby  give  our  written  assent  to  the  foregoing  change  or 
alteration  of  the  charter,  of  articles  of  Incorporation,  of 
Wetumpka  Power  Company. 

This  November  3, 1908. 


MORRIS  HOHENBERG 
ADOLPHE  HOHENBERG 
F.  W.  LULL 
F.  L.  TATE 
C.  G.  McMORRIS 


State  of  Alabama, 

Elmore  County: 

I,  H.  J.  Lancaster  Judge  of  Probate  in  and  for  said 
County  hereby  certify  that  the  foregoing  from  page  1  to  7 
inclusive,  is  a  true,  literal  and  correct  copy  of  the  Articles 
of  Incorporation  and  the  change  or  alteration  in  said  Ar¬ 
ticles  of  Incorporation,  of  Wetumpka  Power  Company,  of 
record  in  the  Probate  Office  of  said  County. 

This  November  4, 1908. 

H.  J.  LANCASTER, 

Judge  of  Probate. 

Filed  in  office,  November,  4, 1908.  Frank  N.  Julian  Secre¬ 
tary  of  State. 
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704  Wetumpka  Power  Co.,  Plant  No.  1. 

Plans  for  the  construction  of  a  dam  and  a  lock  or  a  sys¬ 
tem  of  locks,  on  the  Coosa  River  in  the  State  of  Alabama, 
at  or  near  Lock  fifteen  as  located  by  the  Federal  Govern¬ 
ment,  for  the  improvement  of  navigation  of  said  river  and 
developing  the  full  water  power  of  the  same  over  the  stretch 
of  river  thus  to  be  improved. 

Filed  in  Office,  November  4, 1908.  Frank  N.  Julian,  Secre¬ 
tary  of  State. 

705  Duncans  Riffle  (or  Mitchell  Dam) 

706  State  of  Alabama, 

Department  of  State: 

I,  Wm.  P.  Cobb,  Secretary  of  State,  do  hereby  certify  that 
the  pages  hereto  attached  contain  a  true,  accurate  and  lit¬ 
eral  copy  of  the  plans  of  construction  of  the  Duncan’s 
Riffle  Development,  as  filed  by  Alabama  Power  Company, 
with  certificate  of  endorsement  thereon  filed  in  my  office  on 
March  24, 1916,  as  the  same  appears  on  file  and  of  record  in 
this  office. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  band 
and  affixed  the  Great  Seal  of  the  State,  at  the  Capitol  in  the 
City  of  Montgomery,  on  this  the  ....  day  of  September, 
1921. 


Secretary  of  State. 
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709  The  State  of  Alabama 

Department  of  State 

i 

- - 

I,  John  Purifoy,  Secretary  of  State,  do  hereby  certify 
that  the  pages  hereto  attached,  contain  a  true,  accurate  and 
literal  copy  of  Certificate  of  Alabama  Power  Company  re¬ 
lating  to  construction  of  Dams  and  Locks  on  the  Coosa 
River  together  with  certified  copy  of  Certificate  (dr  Ar¬ 
ticles)  of  Incorporation  and  amendments  and  certain!  plans 
thereto  attached  filed  in  this  office  under  Section  6148  'of  the 
Code  of  Alabama,  1907. 

as  the  same  appears  on  file  and  of  record  in  this  office,  j 
In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Great  Seal  of  the  State,  at  the  Capitol,  in  the 
City  of  Montgomery,  this  24th  day  of  March  One  Thousand 
Nine  Hundred  and  Sixteen. 

JOHN  PURIFOY  | 
Secretary  of  State . 

LOCK  18 


Mitchell  Dam — Lock  18 
Profile  Maps 

Coosa  River  Lock  9  to  Wetumpka 
Filed  Mar.  14, 1916 
In  Lieu  of  Plans  of 
Alabama  Electric  Company 


The  State  of  Alabama 
Department  of  State 


I,  Wm.  P.  Cobb,  Secretary  of  State,  do  hereby  certify 
that  the  pages  hereto  attached  contain  a  true,  accurate  and 
literal  copy  of  the  certificate  of  Alabama  Powder  Company, 
an  Alabama  corporation,  in  re  plans  for  construction  of  a 
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(Seal) 
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system  of  dams  and  locks  on  the  Coosa  River,  together 
with  a  copy  of  the  certified  copy  of  the  Articles  of  Incorpora¬ 
tion  and  Amendments  thereto  of  said  corporation  men¬ 
tioned  in  said  certificate,  together  with  a  copy  of  the  plans 
for  the  construction  of  said  system  of  dams  and  locks  men¬ 
tioned  in  said  certificate  (filed  in  this  department  March 
24,  1916),  as  the  same  appears  on  file  and  of  record  in  this 
office. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Great  Seal  of  the  State,  at  the  Capitol,  in  the  City 
of  Montgomery,  this  3rd  day  of  October,  One  Thousand 
Nine  Hundred  and  Twenty-one. 

WM.  P.  COBB 

(Seal)  Secretary  of  State. 

712  State  of  Alabama, 

Jefferson  County: 

To  the  Honorable  the  Secretary  of  State  of  the  State  of 
Alabama : 

Now  comes  the  Alabama  Power  Company,  and  show’s  that 
it  is  a  corporation  organized  under  the  laws  of  the  State 
of  Alabama  for  the  purpose,  among  other  things,  of  im¬ 
proving  the  navigation  upon  the  Coosa  River,  a  navigable 
river  in  the  State  of  Alabama,  and  of  developing  in  connec¬ 
tion  therewith  the  w’ater  power  thereof  by  a  system  of  dams 
and  locks,  and  electrically  transmitting  and  distributing 
such  power  for  the  use  of  the  public;  that  it  has  acquired 
and  owns  the  necessary  lands  on  both  sides  of  said  river 
at  the  places  hereinafter  referred  to,  which  constitute  the 
abutment  sites  for  the  system  of  dams  and  locks  herein  de¬ 
scribed  ;  that  it  is  organized  or  incorporated  for  the  specific 
or  particular  purpose  of  improving  the  navigation  of  and 
developing  the  water  power  in  connection  with  said  Coosa 
River,  and  has  prepared  and  herewith  files  in  your  office 
its  plans  for  the  construction  of  said  system  of  dams  and 
locks  appertaining  thereto,  in  lieu  of  the  plans  heretofore 
filed  by  this  company,  or  by  Alabama  Electric  Company,  of 


I 


349 

which  this  company  is  the  successor  in  interest,  together 
with  certified  copy  of  articles  of  incorporation  and  amend¬ 
ments  thereto,  to  the  end  of  acquiring  the  easements,  rights, 
and  authority  granted  and  conferred  by  Sections  6148  to 
6150  of  the  Code  of  Alabama  of  1907,  and  other  provisions 
of  the  laws  of  the  State  of  Alabama  applicable  thereto; 
which  said  plans  filed  herewith  consist  of  three  sheets  and 
are  identified  as  follows : 

Print  C-4807,  being  a  profile  of  said  river  from,  Wet- 
umpka,  Alabama,  to  Lock  9 ; 

Print  D-4643,  being  the  general  plan  and  elevation  iof  the 
dam  and  power  house  and  the  lock  appertaining  thereto  at 
Lock  and  Dam  Site  No.  18  on  said  river  at  the  location 
shown  on  said  print ; 

Print  D-4604,  being  the  general  plan  and  elevation  of  dam 
and  power  house  and  the  lock  appertaining  thereto  at  the 
site  known  as  Duncan’s  Riffle,  on  said  river,  at  the  loca- 

I 

tion  on  said  print. 

713  The  said  plans  provide  both  for  the  improvement 
of  the  navigation  of  said  Coosa  River  and  for  the  de¬ 
veloping  of  the  full  water  power  thereof  over  the  stretch  of 
the  river  thus  to  be  improved,  namely,  from  said  location  of 
Lock  No.  18  on  said  river  to  the  foot  of  Dam  No.  12,|lately 
erected  upon  the  said  Coosa  River  by  Alabama  Power  Com¬ 
pany,  which  stretch  of  said  river  is,  towit,  thirty-two;  miles 
in  length. 

IN  WITNESS  WHEREOF,  the  said  Alabama  Power 
Company  has  caused  this  certificate  to  be  executed  jin  its 
name  by  Thos.  W.  Martin  as  its  Vice-President,  aiid  at¬ 
tested  by  Wiley  Alford,  as  its  Secretary,  on  this  thb  24th 
day  of  March,  1916. 

ALABAMA  POWER  COMPANY 

i 

By  THOS.  W.  MARTIN,  j 
Vice-President 
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Attest: 


WILEY  ALFORD, 

Secretary 

(Seal) 

Filed  in  office  March  24,  1916.  John  Purifoy,  Secretary 
of  State. 


714  Filed  in  Office  Mar  24,  1916  John  Purifoy,  Secre¬ 
tary  of  State. 

Charter  of  Alabama  Power  Company 

(or) 

Certificate  of  Incorporation. 


To  Whom  it  may  concern : 

KNOW  YE,  that  the  undersigned  desire  to  become  a  body 
corporate  for  the  purpose  of  constructing  and  operating  a 
power  plant  and  to  generate  electricity  for  power,  electric 
lighting,  and  other  purposes,  and  to  that  end  do  hereby 
make  and  subscribe  their  names  to  this  certificate. 

ARTICLE  I. 

Name. 

The  name  of  the  corporation  shall  be  ALABAMA 
POWER  COMPANY. 

ARTICLE  H. 

Objects . 

The  objects  for  which  the  corporation  is  formed  are : 

(a)  To  construct,  acquire,  lease  to  or  from  other  persons 
or  corporations,  own,  maintain,  and  operate,  a  power  plant 
or  plants  and  electric  distributing  systems  for  the  purpose 
of  generating  and  distributing  electricity  for  power,  light¬ 
ing,  heating  and  other  purposes,  and  to  conduct  the  business 
thereof ; 
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(b)  To  own,  buy,  sell,  lease  or  rent  to  or  from  other!  per¬ 
sons,  hold,  occupy,  and  exchange  real  estate,  personal  prop¬ 
erty,  choses  in  action,  and  all  kinds  of  property,  real,  per¬ 
sonal  and  mixed,  necessary  or  convenient  for  the  conduct 
and  maintenance  of  said  business ; 

(c)  To  manufacture,  generate,  supply  and  sell  power  pro¬ 
duced  by  water  as  a  motive  force,  and  to  have  the  right  to 
exercise  all  the  powers  and  privileges  which  have  been  or 
which  hereafter  may  be  granted  by  law  to  such  corporations 
in  the  State  of  Alabama; 

(d)  To  construct  and  acquire  by  purchase,  lease  or  other¬ 
wise,  reservoirs,  dams,  canals,  ditches,  flumes,  pipe-lines, 
tunnels  and  such  other  ways,  works,  equipment,  appliances 
and  appurtenances  as  may  be  necessary,  useful,  or  appro¬ 
priate  for  impounding,  storing,  conveying  and  otherwise 
utilizing  water  for  light,  heat,  power  and  other  purposes; 

(e)  To  contract  with  and  to  supply  electric  currents  to 
states,  counties,  cities,  towns,  corporations,  both  public  land 
private,  private  persons  and  associations  of  persons,  yith 
electricity  for  lighting,  heating,  power  and  other  purposes, 
and  to  charge  a  price  and  collect  therefor; 

(f )  To  construct,  acquire,  lease  to  or  from  other  persbns, 
own  and  operate,  railroads,  street  railroads,  electric  fail- 
roads,  electric  lighting  plants,  power  plants  and  to  propel 
the  same  by  electric,  stream  or  water  power  and  to  conduct 
the  business  thereof ; 

(g)  To  construct,  acquire,  lease  to  or  from  other  persons 

or  corporations,  own,  maintain  and  operate  electric  light, 
power,  heating  plants  and  electric  distributing  systems  in 
any  of  the  counties,  cities,  towns  or  villages  herein  named, 
and  to  contract  with  said  counties,  cities,  towns  or  villages 
and  the  inhabitants  thereof,  or  other  persons  or  corpora¬ 
tions,  for  a  supply  of  light,  power  or  heat,  and  to  acquire, 
own,  use  and  enjoy  franchises  and  easements  in  said  coun¬ 
ties,  cities,  towns  and  villages ;  j 

(h)  To  buy,  sell,  lease,  acquire,  own,  use  and  occupy  ileal 
estate  in  said  State  of  Alabama. 

j 

i 

I 

i 

| 

I 
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Among  the  counties,  cities,  towns  and  villages  in  the  State 
of  Alabama,  in  which  the  corporation  proposes  to  do  busi¬ 
ness,  are  the  following : 

Counties  of  Jefferson,  Shelby,  Talladega,  Chilton,  Coosa, 
Elmore,  Montgomery,  Autauga,  Dallas,  St.  Clair,  Clay,  Cle¬ 
burne,  Calhoun,  and  Etowah; 

Cities,  towns  and  villages  of  Gadsden,  Anniston,  Pell  City, 
Alabama  City,  Attalla,  Talladega,  Sylacauga,  Birmingham, 
Ensley,  Bessemer,  Columbiana,  Calera,  Clanton,  Wet- 
umpka,  Montgomery,  Selma  and  Prattville. 

715  ARTICLE  HI. 

Principal  Office. 

The  location  of  its  principal  office  in  the  State  of  Alabama 
shall  be  Gadsden,  Alabama. 

ARTICLE  IV. 

Capital  Stock. 

The  amount  of  the  total  authorized  capital  stock  shall  be 
$5,000,  divided  into  fifty  shares  of  the  par  value  of  $100 
each.  The  amount  of  capital  stock  with  which  the  corpora¬ 
tion  will  begin  business  shall  be  $5,000. 

ARTICLE  V. 

Agent. 

The  name  and  postoffice  address  of  the  agent  designated 
by  the  incorporators  to  receive  subscriptions  to  the  capital 
stock  is  W.  P.  Lay,  Gadsden,  Alabama. 

ARTICLE  VI. 

Incorporators  and  Officers. 

(a)  The  names  and  postoffice  addresses  of  the  incorpora¬ 
tors  and  the  number  of  shares  subscribed  for  by  each  are 
as  follows : 
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Shares.  | 

W.  P.  Lay,  Gadsden,  Alabama . 48 

Earl  Lay,  Gadsden,  Alabama .  1 

0.  R.  Hood,  Gadsden,  Alabama .  1 


(b)  The  names  and  postoffice  addresses  of  the  directors 
chosen  for  the  first  year  are  as  follows: 

W.  P.  Lay,  Gadsden,  Alabama. 

Earl  Lay,  Gadsden,  Alabama. 

0.  R.  Hood,  Gadsden,  Alabama. 

(c)  The  names  and  postoffice  addresses  of  the  officers 
chosen  for  the  first  year  are  as  follows : 

W.  P.  Lay,  Gadsden,  Alabama,  President, 

0.  R.  Hood,  Gadsden,  Alabama,  Vice-President, 

Earl  Lay,  Gadsden,  Alabama,  Secretary  and  Treasurer. 

ARTICLE  VII. 

Duration. 

i 

The  duration  of  the  corporation  shall  be  perpetual,  j 

ARTICLE  VIII. 

i 

Powers.  \ 

i 

The  corporation  shall  possess  all  the  powers  necessary 
to  conduct  the  business  or  businesses  and  carry  out  the  j  ob¬ 
jects  herein  expressed  and  all  those  expressly  conferred 
upon  corporations  by  and  enumerated  in  the  Act  of  the 
Legislature  of  Alabama,  entitled  “An  Act  to  Confer  and 
Limit  the  Powers  of  Business  Corporations  and  Provide  jfor 
their  Organization  and  Regulation”  (General  Acts  of  Ala¬ 
bama,  1903,  p.  310,  et  seq.),  together  with  all  other  powers 
bestowed  upon  such  corporations  under  any  of  the  lawsj  of 
Alabama,  as  well  as  those  necessarily  implied,  and  together 
with  the  following  additional  powers: 


I 
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716  (a)  To  lend  money  and  take  security  therefor,  or 

to  borrow  money  and  give  security  therefor,  on  any 
or  all  the  property  of  the  corporation  owned  or  leased  by  it ; 

(b)  To  purchase,  acquire  and  own  shares  of  its  capital 
stock,  but  shares  of  such  capital  stock  so  purchased  or  ac¬ 
quired  may  be  resold  unless  such  shall  have  been  retired 
for  the  purpose  of  decreasing  the  company’s  capital  stock 
as  provided  by  law; 

(c)  To  engage  in  business  as  natural  persons  may,  not  in¬ 
consistent  with  the  provisions  of  law  pertaining  to  the  or¬ 
ganization  and  regulation  of  corporations  in  the  State  of 
Alabama. 

ARTICLE  IX. 

The  dates  on  which  the  stockholders  annual  meetings 
shall  be  held;  the  number  of  directors  and  their  terms  of 
office,  and  the  terms  of  office  of  the  officers,  and  the  powers 
and  duties  of  the  officers,  shall  be  fixed  by  the  by-lawrs  of 
the  corporation.  Other  offices  than  those  named  herein, 
may  be  created  by  the  by-laws  and  filled  by  the  Board  of 
Directors.  The  corporation  shall  have  power  to  make  by¬ 
laws  for  the  regulation  and  government  of  the  corporation, 
its  agents,  servants,  and  officers,  and  for  all  other  purposes 
not  inconsistent  with  the  Constitution  and  laws  of  the  State 
of  Alabama. 

IN  WITNESS  WHEREOF  the  undersigned  incorpora¬ 
tors  have  subscribed  their  names  to  this  certificate  of  in¬ 
corporation  on  this  December  4,  1906. 

W.  P.  LAY, 

EARL  LAY, 

0.  R.  HOOD. 

Agent’ s  Statement. 

State  of  Alabama, 

Etowah  County. 

Personally  appeared  before  me,  Callie  Strother,  a  Notary 
Public  in  and  for  said  County,  W.  P.  Lay,  the  agent  or  per¬ 
son  authorized  by  the  incorporators  to  receive  subscrip- 
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tions,  who  being  sworn  says  that  the  following  is  a  true  hnd 
correct  copy  of  the  subscription  list  to  the  capital  stock  of 
ALABAMA  POWER  COMPANY : 

Subscription  List. 

“Each  of  the  undersigned  hereby  subscribes  for  the  num¬ 
ber  of  shares  set  opposite  his  name  of  the  capital  stock  of 
ALABAMA  POWER  COMPANY,  a  corporation  to  be  or¬ 
ganized  under  the  laws  of  Alabama,  to  construct  and  operate 
a  power  plant  or  plants  and  to  generate  electricity  ifor 
power,  heat,  electric  lighting,  and  other  purposes,  with  an 
authorized  capital  stock  of  $5000,  divided  into  fifty  shades 
of  par  value  of  $100  each,  and  each  subscriber  agrees  to  pay 
in  money  for  each  share  subscribed  for  by  him  $100.  i 

“This  December  4, 1906. 

Shares  | 

W.  P.  Lay .  48 

Earl  Lay  .  1 

O.  R.  Hood .  1 

Total .  50.”  i 

| 

Affiant  further  says  that  all  the  capital  stock  shown!  on 
the  foregoing  subscription  list  has  been  paid  for  in  money, 
each  subscriber  having  paid  $100  for  each  share  of  stock 
set  opposite  his  name  in  said  subscription  list. 

W.  P.  LAY.  I 

Subscribed  and  sworn  to  before  me  on  this  December  4, 
1906. 

CALLIE  STROTHER,  ! 
(Seal)  Notary  Public. 

The  State  of  Alabama, 

Etowah  County. 

I  hereby  certify  that  the  within  instrument  was  filed  in 
this  office  for  record  December  4,  1906,  at  3  o’clock  P.|M., 


i 

i 
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and  recorded  in  Corporation  Record  B,  page  277  et  seq.  and 
examined. 

J.  W.  PENN, 

Judge  of  Probate. 

717  Alabama  Power  Company. 

Certificate  of  Change  or  Alteration  of  Charter. 


We,  W.  P.  Lay,  President,  and  Earl  Lay,  Secretary,  of 
Alabama  Power  Company,  hereby  certify  that  at  a  meeting 
of  the  Board  of  Directors  of  said  Company  properly  called 
and  held  on  Monday,  April  22,  1907,  the  following  resolu¬ 
tion  wTas  unanimously  adopted  by  said  Board : 

RESOLVED,  that  it  is  desired  to  change  or  alter  the 
charter  of  Alabama  Powder  Company  by  adding  thereto  Ar¬ 
ticle  X,  which  shall  be  as  follows : 

ARTICLE  X. 

This  corporation  is  organized  for  the  specific  and  partic¬ 
ular  purpose  of  developing  water  power,  among  others,  in 
connection  with  Coosa  River,  in  the  State  of  Alabama. 

We  further  certify  that  at  said  meeting  the  Board  of  Di¬ 
rectors,  by  resolution,  called  a  meeting  of  the  stockholders 
of  said  company  to  be  held  in  the  office  of  W.  P.  Lay  and 
Company,  in  the  City  of  Gadsden,  Alabama,  on  Monday, 
April  22,  1907,  at  the  hour  of  one  o’clock  in  the  afternoon, 
for  the  purpose  of  obtaining  the  consent  of  the  holders  of 
the  larger  amount  in  value  of  the  capital  stock  to  said  pro¬ 
posed  change  or  alteration  of  the  charter  of  said  corpora¬ 
tion,  and  that  on  said  day  and  at  said  hour,  in  said  office,  all 
the  stockholders  of  said  corporation  convened  and  unani¬ 
mously  adopted,  by  a  stock  vote,  the  following  resolution : 

RESOLVED,  and  we  do  hereby  consent  that  the  charter 
of  the  Alabama  Power  Company  be  changed  and  altered  by 
adding  thereto  Article  X,  wdiich  shall  read  as  follows : 
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ARTICLE  X. 

This  corporation  is  organized  for  the  specific  and  par¬ 
ticular  purpose  of  developing  water  power,  among  others, 
in  connection  with  Coosa  River,  in  the  State  of  Alabama. 

RESOLVED,  FURTHER,  that  a  report  of  this  meeting 
and  of  said  consent  be  certified  by  the  President  and  Secre¬ 
tary  of  the  corporation  under  its  corporate  seal  and  filed 
and  recorded  in  the  office  of  the  Judge  of  Probate  of  Etowah 
County. 

In  witness  whereof,  W.  P.  Lay,  as  President,  and  Ehrl 
Lay,  as  Secretary,  have  signed  the  foregoing  certificate 
under  the  corporate  seal  of  said  Alabama  Power  Company, 
on  this  April  22,  1907. 

W.  P.  LAY, 

President. 

EARL  LAY, 

Secretary. 

i 

(Corporate  Seal) 

718  State  of  Alabama, 

Etowah  County. 

I 

I,  Callie  Strother,  a  Notary  Public  in  and  for  said  county, 
hereby  certify  that  W.  P.  Lay  and  Earl  Lay,  whose  names 
are  signed  to  the  foregoing  certificate  as  the  respective 
President  and  Secretary  of  Alabama  Power  Company,  aijid 
who  are  known  to  me  acknowledged  before  me  on  this  d&v 
that,  being  informed  of  the  contents  of  the  certificate,  th^y 
executed  the  same  voluntarily  on  the  day  the  same  bears 
date. 

Given  under  my  hand  this  April  22,  1907. 

CALLIE  STROTHER, 

(Seal)  Notary  Public. 
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We,  all  the  stockholders  of  the  Alabama  Power  Company, 
hereby  give  our  written  assent  to  the  foregoing  change  or 
alteration  of  the  charter  of  Alabama  Power  Company. 

This  April  22, 1907. 

W.  P.  LAY, 

EARL  LAY, 

0.  R.  HOOD. 

The  State  of  Alabama, 

Etowah  County. 

I  hereby  certify  that  the  within  instrument  was  filed  in 
this  office  for  record  April  22,  1907,  at  4  o’clock  P.  M.,  and 
recorded  in  Corporation  Record  B,  page  315  and  examined. 

J.  W.  PENN, 

Judge  of  Prohate. 

719  Alabama  Power  Company. 

Certificate  of  Change  or  Alteration  of  Charter  as  Amended. 

We,  W.  P.  Lay,  President,  and  Earl  Lay,  Secretary  of 
Alabama  Power  Company,  hereby  certify  that  at  a  meeting 
of  the  Board  of  Directors  of  said  company  properly  called 
and  held  on  Friday,  October  30,  1908,  the  following  resolu¬ 
tion  was  unanimously  adopted  by  said  Board : 

RESOLVED,  That  it  is  desired  to  change  or  alter  the 
charter,  or  Articles  of  Incorporation,  as  amended,  of 
ALABAMA  POWER  COMPANY,  by  amending  Article  X, 
thereof,  so  that  it  shall  read  as  follows : 

ARTICLE  X. 

This  corporation  is  organized  for  the  specific  and  par¬ 
ticular  purpose  of  improving  the  navigation  upon  the  Coosa 
River,  a  navigable  river  in  the  State  of  Alabama,  and  of  de¬ 
veloping  in  connection  therewith  the  full  water  power 
thereof  over  the  stretch  of  river  thus  to  be  improved,  by  a 
dam  and  lock,  or  a  system  of  dams  and  locks,  and  electric¬ 
ally  transmitting  and  distributing  such  power  for  the  use 
of  the  public. 
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We  further  certify  that  at  said  meeting  the  Board  of  Di¬ 
rectors,  by  resolution,  called  a  meeting  of  the  stockholders 
of  said  Company  to  be  held  in  the  office  of  Hood  and  Mur- 
phree,  in  the  City  of  Gadsden,  Alabama,  on  Friday,  October 
30,  1908,  at  the  hour  of  eleven  o’clock  in  the  forenoon^  for 
the  purpose  of  obtaining  the  consent  of  the  holders  of  the 
larger  amount  in  value  of  the  capital  stock  to  said  proposed 
change  or  alteration  of  the  charter,  or  Articles  of  Incorpo¬ 
ration  as  amended,  of  said  corporation,  and  that  on  said  day, 
and  at  said  hour,  in  said  office,  all  the  stockholders  of  |said 
corporation  convened  and  unanimously  adopted,  by  a  sfock 
vote,  the  following  resolution : 

RESOLVED,  And  we  do  hereby  give  consent  that;  the 
charter,  or  Articles  of  Incorporation,  as  amended,  of  Ala¬ 
bama  Power  Company,  be  changed  and  altered  by  amend¬ 
ing  Article  X  thereof,  so  as  to  make  it  read  as  follows :  I 

i 

ARTICLE  X. 

This  corporation  is  organized  for  the  specific  and  par¬ 
ticular  purpose  of  improving  the  navigation  upon  the  Coosa 
River,  a  navigable  river  in  the  State  of  Alabama,  an|l  of 
developing  in  connection  therewith  the  full  water  power 
thereof  over  the  stretch  of  river  thus  to  be  improved^  by 
a  dam  and  lock,  or  a  system  of  dams  and  locks,  and  electric¬ 
ally  transmitting  and  distributing  such  power  for  the  use  of 
the  public. 

RESOLVED  FURTHER,  That  a  report  of  this  meeting 
and  of  said  consent  be  certified  by  the  President  and  Secre¬ 
tary  of  the  corporation  under  the  corporate  seal  and  filed 
and  recorded  in  the  office  of  the  judge  of  Probate  of  EtoKvah 
County,  Alabama,  as  required  by  law. 

IN  WITNESS  WHEREOF,  W.  P.  Lay,  as  President, 
and  Earl  Lay,  as  Secretary,  have  signed  the  foregoing  |cer- 

i 

i 

I 

i 

i 

. 

i 
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tificate  under  the  corporate  seal  of  said  Alabama  Power 
Company,  on  this  October  30,  1908. 

W.  P.  LAY, 

President. 

EARL  LAY, 

Secretary. 

(Corporate  Seal) 

720  State  of  Alabama, 

Etowah  County. 

I,  Callie  Strother,  a  Notary  Public  in  and  for  said  County, 
hereby  certify  that  W.  P.  Lay  and  Earl  Lay,  whose  names 
are  signed  to  the  foregoing  certificate  as  the  respective 
President  and  Secretary  of  Alabama  Power  Company,  and 
who  are  knowm  to  me,  acknowledged  before  me  on  this  day 
that,  being  informed  of  the  contents  of  the  certificate,  they 
executed  the  same  voluntarily  on  the  day  the  same  bears 
date. 

Given  under  my  hand  this  October  30,  1908. 

CALLIE  STROTHER, 

(Seal)  Notary  Public. 

We,  all  the  stockholders  of  Alabama  Power  Company, 
hereby  give  our  written  assent  to  the  foregoing  change  or 
alteration  of  the  charter,  or  Articles  of  Incorporation,  as 
amended  of  Alabama  Power  Company. 

This  October  30, 1908. 

O.  R,  HOOD, 

W.  P.  LAY, 

EARL  LAY, 

LAURA  J.  LAY, 

H.  B.  SCHULER, 

By  E.  T.  Schuler,  Proxy. 

G.  H.  SCHULER, 

By  E.  T.  Schuler,  Proxy. 


The  State  op  Alabama, 

Etowah  County. 

\ 

I  hereby  certify  that  the  within  instrument  was  filed  in 
this  office  for  record  October  31,  1908,  at  11  o’clock  4*  M., 
and  recorded  in  Corporation  Record  B,  page  461,  and  ex¬ 
amined. 


J.  W.  PENN, 

Judge  of  Probate. 


721  Certificate  of  Alteration  or  Amendment  of  the  Cer¬ 
tificate  of  Incorporation  of  Alabama  Power  Com¬ 
pany. 


The  State  of  Alabama 
Montgomery  County. 

i 

We,  James  Mitchell,  as  President,  and  Frederick  S.  Ruth, 
as  Secretary,  respectively,  of  the  Alabama  Power  Com¬ 
pany,  a  corporation,  do  hereby  certify  that  at  a  meeting  of 
the  board  of  directors  of  said  company,  duly  called  and 
held  on  June  6,  1912,  at  3  o’clock  P.  M.,  the  following  Reso¬ 
lution  was  unanimously  adopted  by  said  Board  of  Direc¬ 
tors: 

“Resolved,  that  it  is  desirable  to  change  the  location  of 
the  principal  office  in  this  state  of  this  corporation  by  alter¬ 
ing  or  amending  Article  Three  of  its  certificate  of  incor¬ 
poration,  so  that  the  same  shall  read  as  follows : 

“Article  III.  Principal  Office.  The  location  of  its  prin¬ 
cipal  office  in  the  State  of  Alabama  shall  be  in  Montgomery, 
Alabama. 

“Resolved  further,  that  a  meeting  of  the  stockholders  of 
this  company  be  and  the  same  is  hereby  called  to  be  held  at 
No.  1116  Bell  Building,  in  the  City  of  Montgomery,  iAla- 
bama,  at  4  o’clock  P.  M.,  on  the  6th  day  of  June,  1912,  for 
the  purpose  of  obtaining  the  consent  of  the  holders  of  the 
larger  amount  in  value  of  the  capital  stock  of  this  company 
to  the  alteration  or  amendment  of  its  certificate  of  incor¬ 
poration,  proposed  by  this  resolution.” 
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And  we  do  further  certify  that  pursuant  to  the  resolution 
so  adopted  at  said  meeting*  of  said  Board  of  Directors,  a 
meeting  of  the  stockholders  of  said  Alabama  Power  Com¬ 
pany  was  held  at  No.  1116  Bell  Building,  in  the  City  of 
Montgomery,  Alabama,  at  4  o’clock  P.  M.,  on  June  6,  1912, 
for  the  purpose  of  obtaining  the  consent  of  the  holders  of 
the  larger  amount  in  value  of  the  capital  stock  of  said  cor¬ 
poration  to  said  proposed  alteration  or  amendment  of  its 
certificate  of  incorporation,  and  that  on  said  date  and  at 
said  hour,  all  of  the  stockholders  of  said  corporation  being 
present,  such  meeting  was  duly  held  by  the  unanimous  con¬ 
sent  and  agreement  of  all  of  the  stockholders  of  the  cor¬ 
poration  and  the  following  resolution  was  unanimously 
adopted : 

“Resolved,  that  we  do  hereby  consent  that  Article  Three 
of  the  certificate  of  incorporation  of  Alabama  Power  Com¬ 
pany  be  altered  or  amended  so  that  as  amended  the  same 
will  read  as  follows : 

“Article  III.  Principal  Office.  The  location  of  its  prin¬ 
cipal  office  in  the  State  of  Alabama  shall  be  in  Montgomery, 
Alabama.” 

“Resolved  further,  that  a  report  of  this  meeting  and  of 
the  consent  of  the  stockholders  of  this  corporation  to  such 
alteration,  or  amendment  be  certified  by  the  president  and 
the  secretary  of  the  corporation,  under  its  corporate  seal, 
and  acknowledged  as  in  the  case  of  deeds  of  real  estate,  and 
filed  and  recorded  in  the  office  of  the  Judge  of  Probate  of 
Etowah  County,  Alabama,  where  this  corporation  has  its 
principal  place  of  business,  as  required  by  law,  together 
with  the  written  assent  of  the  stockholders  of  the  corpo¬ 
ration.” 

In  Witness  Whereof,  the  undersigned,  James  Mitchell, 
as  President,  and  Frederick  S.  Ruth,  as  Secretary,  respec¬ 
tively,  of  said  Alabama  Power  Company  have  hereunto  set 
their  hands,  under  the  corporate  seal  of  said  corporation, 
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pursuant  to  the  said  resolution  so  adopted  at  said  meeting 
of  the  stockholders,  on  this  the  6th  day  of  June,  1912.  j 

i 

JAMES  MITCHELL, 

As  President  of  Alabama  Power  Company. 
(Corporate  Seal) 

FREDERICK  S.  RUTH,  j 
As  Secretary  of  Alabama  Power  Company. 

State  of  Alabama, 

Montgomery  County. 

I,  Bernice  Summers,  a  notary  public  in  and  for  said 
county,  in  said  state,  hereby  certify  that  James  Mitchell 
and  Frederick  S.  Ruth,  whose  names  as  president  and  sec¬ 
retary  respectively  of  the  Alabama  Power  Company,  a  cor¬ 
poration,  are  signed  to  the  foregoing  certificate,  and 
722  who  are  known  to  me,  acknowledged  before  njie  on 
this  day  that,  being  informed  of  the  contents  of  the 
certificate,  they,  as  such  officers  and  with  full  authority, 
executed  the  same  voluntarily,  for  and  as  the  act  of^  said 
corporation. 

Given  under  my  hand,  this  6th  day  of  June,  1912.  j 

BERNICE  SUMMERS, 

Notary  Public,  Montgomery  County,  Alabama. 

State  of  Alabama, 

Montgomery  County. 

I,  Bernice  Summers,  a  notary  public  in  and  for!  said 
county,  in  said  state,  hereby  certify  that  James  Mifchell 
and  Frederick  S.  Ruth,  whose  names  are  signed  to  the  jfore- 
going  certificate,  and  who  are  known  to  me,  acknowledged 
before  me  on  this  day  that,  being  informed  of  the  contents 
of  the  certificate,  they  executed  the  same  voluntarily  on  the 
day  the  same  bears  date. 

Given  under  my  hand,  this  6th  day  of  June,  1912.  j 

BERNICE  SUMMERS,  j 
Notary  Public,  Montgomery  County,  Alabama. 
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We  being  all  the  stockholders  of  the  Alabama  Power 
Company,  a  corporation,  and  owning  all  of  the  outstanding 
stock  of  said  corporation — all  of  w’hich  is  common  stock, 
there  being  no  other  class,  do  hereby  assent  in  writing  to 
the  foregoing  alteration  or  amendment  of  the  certificate 
of  incorporation  of  said  Alabama  Powrer  Company. 

This  June  6th,  1912. 

JAMES  MITCHELL, 
FREDERICK  S.  RUTH, 

THOS.  W.  MARTIN. 

The  State  of  Alabama, 

Etowah  County. 

I  hereby  certify  that  the  within  instrument  wras  filed  in 
this  office  for  record  10th  June,  1912,  at  10  o’clock  A.  M., 
and  recorded  in  Corporation  Record  C,  page  145,  and  ex¬ 
amined. 

L.  L.  HERZBERG, 

Judge  of  Probate. 

723  Probate  Court. 

State  of  Alabama, 

Etowah  County. 

I,  L.  L.  Herzberg,  Judge  of  Probate  in  and  for  said 
county,  in  said  state,  do  hereby  certify  that  the  foregoing 
pages,  numbered  from  1  to  9,  both  inclusive,  to  wrhich  this 
certificate  is  attached,  contain  a  full,  true  and  correct  copy 
of  the  charter  or  certificate  of  incorporation  of  Alabama 
Power  Company,  with  all  amendments  thereto,  and  changes 
therein,  as  fully  and  completely  as  the  same  appear  of 
record  in  this  office ; 

And  I  do  further  certify  that  the  charter  or  articles  of 
incorporation  of  corporations  and  amendments  thereto 
were  at  the  date  of  the  filing  of  said  charter  of  said  Ala¬ 
bama  Powder  Company  in  this  office  for  record,  and  have 
been  at  all  times  since  that  date,  required  by  the  laws  of 
the  State  of  Alabama  to  be  filed  in  the  office  of  the  Judge 
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of  Probate  of  the  county  wherein  the  corporation  has  its 
principal  place  of  business; 

And  I  do  further  certify  that  the  said  Probate  Court  is 
a  court  of  record ;  that  there  is  no  clerk  of  said  court ;  that 
I  am  the  presiding  and  sole  judge  thereof,  and  am  |>y  law 
ex-officio  the  clerk  of  said  court  and  the  custodian  I  of  its 
books,  records  and  seal,  and  the  proper  officer  to  majse  and 
to  certify  copies  of  such  books  and  records,  and  thjat  the 
foregoing  copy  of  such  records  is  duly  authenticated,  and 
that  this  attestation  is  in  due  form,  and  that  the  seal  hereto 
affixed  is  the  seal  of  said  court. 

In  witness  whereof,  I  have  hereunto  set  my  hand  afrd  the 
seal  of  said  Probate  Court,  on  this  the  25  day  of  Julvj,  1913. 


L.  L.  HERZBERG  ! 

i 

Judge  of  Probate  Court  of  Etoivah 
(Seal)  County,  Alabama. 

724  Certificate  of  Alteration  or  Amendment  of  tlig  Cer¬ 
tificate  of  Incorporation  of  Alabama  Power  \  Com¬ 
pany. 

State  of  Alabama, 

Jefferson  County 

We,  James  Mitchell,  as  President,  and  Walter  M.  Hood, 
as  Secretary,  respectively,  of  the  Alabama  Power  Com¬ 
pany,  a  corporation,  do  hereby  certify  that  at  a  meeting  of 
the  Board  of  Directors  of  said  company,  duly  called  and 
held  at  No.  932  Brown-Marx  Building,  in  the  City  of  Bir¬ 
mingham,  Alabama,  on  April  11,  1913,  at  10:00  oi’clock 
A.  M.,  the  following  resolution  was  unanimously  adopted 
bv  said  Board  of  Directors : 

“Resolved,  that  it  is  desirable  to  change  the  location  of 
the  principal  office  in  this  state  of  this  corporation  by  alter¬ 
ing  or  amending  Article  Three  of  its  certificate  of  incorpo¬ 
ration,  as  heretofore  altered  or  amended,  so  that  the  same 
shall  read  as  follows : 

“Article  III.  Principal  Office.  The  location  of  its  I  prin¬ 
cipal  office  in  the  State  of  Alabama  shall  be  Ocampo,  Chil- 
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ton  County,  Alabama,  which  shall  likewise  be  the  principal 
place  of  business  of  the  corporation. 

“Resolved  further,  that  a  meeting  of  the  stockholders  of 
this  company  be  and  the  same  is  hereby  called  to  be  held  at 
No.  932  Brown-Marx  Building,  in  the  City  of  Birmingham, 
Alabama,  at  11:00  o’clock  A.  M.,  on  the  11th  day  of  April, 
1913,  for  the  purpose  of  obtaining  the  consent  of  the  hold¬ 
ers  of  the  larger  amount  in  value  of  the  capital  stock  of  this 
company  to  the  alteration  or  amendment  of  its  certificate  of 
incorporation,  proposed  by  this  resolution.” 

And  we  do  further  certify  that  pursuant  to  the  resolution 
so  adopted  at  said  meeting  of  said  Board  of  Directors,  a 
meeting  of  the  stockholders  of  said  Alabama  Power  Com¬ 
pany  was  held  at  No.  932  Brown-Marx  Building,  in  the  City 
of  Birmingham,  Alabama,  at  11:00  o’clock  A.  M.,  on  April 
11,  1913,  for  the  purpose  of  obtaining  the  consent  of  the 
holders  of  the  larger  amount  in  value  of  the  capital  stock 
of  said  corporation  to  said  proposed  alteration  or  amend¬ 
ment  of  its  certificate  of  incorporation,  and  that  on  said 
date  and  at  said  hour,  all  of  the  stockholders  of  said  cor¬ 
poration  being  present,  such  meeting  was  duly  held  by  the 
unanimous  consent  and  agreement  of  all  of  the  stockhold¬ 
ers  of  the  corporation,  and  the  following  resolution  was 
unanimously  adopted : 

“Resolved,  that  we  do  hereby  consent  that  Article  Three 
of  the  certificate  of  incorporation  of  Alabama  Power  Com¬ 
pany,  as  heretofore  altered  or  amended,  be  altered  or 
amended  so  that  the  same  shall  read  as  follows: 

“Article  III.  Principal  Office.  The  location  of  its  prin¬ 
cipal  office  in  the  State  of  Alabama  shall  be  Ocampo,  Chil¬ 
ton  County,  Alabama,  which  shall  likewise  be  the  principal 
place  of  business  of  the  corporation. 

“Resolved  further,  that  a  report  of  this  meeting  and  of 
the  consent  of  the  stockholders  of  this  corporation  to  such 
alteration  or  amendment  be  certified  by  the  President  and 
the  Secretary  of  the  corporation,  under  its  corporate  seal, 
and  acknowledged  as  in  the  case  of  deeds  of  real  estate,  and 
filed  and  recorded  in  the  office  of  the  Judge  of  Probate  of 
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Montgomery  County,  Alabama,  where  this  corporation  has 
its  principal  place  of  business,  as  required  by  law,  together 
with  the  written  assent  of  the  stockholders  of  the  corpora¬ 
tion.” 

In  Witness  Whereof,  the  undersigned  James  Mitchell,  as 
President,  and  Walter  M.  Hood,  as  Secretary,  respectively, 
of  said  Alabama  Power  Company,  have  hereunto  set;  their 
hands,  under  the  corporate  seal  of  said  corporation^  pur¬ 
suant  to  the  said  resolution  so  adopted  at  said  meeting  of 
the  stockholders,  on  this  the  11th  day  of  April,  1913.  ! 

i 

JAMES  MITCHELL, 

As  President  of  Alabama  Power  Coniyoany. 
(Corporate  Seal) 

W ALTER  M.  HOOD, 

As  Secretary  of  Alabama  Power  Comfpamy. 

State  of  Alabama, 

Jefferson  County. 

i 

I,  Bernice  Summers,  a  notary  public  in  and  for:  said 
county,  in  said  state,  hereby  certify  that  James  Miichell 
and  Walter  M.  Hood,  whose  names  as  president  and  Secre¬ 
tary  respectively  of  the  Alabama  Power  Compajny,  a 
725  corporation  are  signed  to  the  foregoing  certificate 
and  who  are  known  to  me,  acknowledged  before  me 
on  this  day  that,  being  informed  of  the  contents  of  the  cer¬ 
tificate,  they,  as  such  officers  and  with  full  authority,!  exe¬ 
cuted  the  same  voluntarily,  for  and  as  the  act  of  said  cor¬ 
poration. 

Given  under  my  hand,  this  11th  day  of  April,  1913. 

BERNICE  SUMMERS,  j 

(Seal)  Notary  Public ,  Jefferson  County,  Ala. 

| 

State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  notary  public  in  and  for  said 
county,  in  said  state,  hereby  certify  that  James  Mitphell 
and  Walter  M.  Hood,  whose  names  are  signed  to  the  fore- 
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going  certificate,  and  who  are  known  to  me,  acknowledged 
before  me  on  this  day  that,  being  informed  of  the  contents 
of  the  certificate,  they  executed  the  same  voluntarily  on  the 
day  the  same  bears  date. 

Given  under  my  hand,  this  11th  day  of  April,  1913. 

BERNICE  SUMMERS, 

(Seal)  Notary  Public ,  Jefferson  County,  Alabama. 

We  being  all  the  stockholders  of  the  Alabama  Power 
Company,  a  corporation  and  owning  all  of  the  outstanding 
stock  of  said  corporation — all  of  which  is  common  stock, 
there  being  no  other  class, — do  hereby  assent  in  writing  to 
the  foregoing  alteration  or  amendment  of  the  certificate  of 
incorporation  of  said  Alabama  Power  Company. 

This  April  11th,  1913. 

JAMES  MITCHELL, 

W.  W.  FREEMAN, 

THOS.  W.  MARTIN. 

The  State  of  Alabama, 

Montgomery  County. 

Office  of  the  Judge  of  Probate. 

I  hereby  certify  that  the  within  certificate  of  amendment 
was  filed  in  this  office  for  record  on  the  12th  day  of  April, 
1913,  at  2  o’clock  P.  M.,  and  duly  recorded  in  Book  5  of 
Corporations,  Page  395,  and  examined. 

J.  B.  GASTON, 

Judge  of  Probate,  Montgomery  County. 

726  State  of  Alabama, 

Montgomery  County. 

Probate  Court. 

I,  J.  B.  Gaston,  Judge  of  Probate  in  and  for  said  county, 
in  said  state,  hereby  certify  that  the  foregoing  pages  num¬ 
bered  11  and  12,  to  which  this  certificate  is  attached,  con¬ 
tain  a  full,  true  and  correct  copy  of  the  certificate  altering 
or  amending  the  certificate  of  incorporation  of  Alabama 


Power  Company  filed  in  my  office  on  the  12th  day  of  April, 
191S,  as  fully  and  completely  as  the  same  appears  of  record 
in  this  office;  and  I  do  further  certify  that  amendments  to 
certificates  of  incorporation  of  corporations  were  at  j  the 
date  of  the  filing  of  said  certificate  in  this  office  for  record, 
and  have  been  at  all  times  since  that  date,  required  by  j  the 
laws  of  the  State  of  Alabama  to  be  filed  in  the  office  of  j  the 
Judge  of  Probate  of  the  county  wherein  the  corporation 
has  its  principal  place  of  business,  and  that  no  other  amend¬ 
ments  to  such  certificate  of  incorporation  have  been  filed 
in  this  office ; 

And  I  do  further  certify  that  the  said  Probate  Court  of 
Montgomery  is  a  court  of  record;  that  there  is  no  clerk  of 
said  court ;  that  I  am  the  presiding  and  sole  judge  thereof, 
and  am  by  law  ex-officio  the  clerk  of  said  court  and  the  cus¬ 
todian  of  its  books,  records  and  seal,  and  the  proper  officer 
to  make  and  to  certify  copies  of  such  books  and  records, 
and  that  the  foregoing  copy  of  such  records  is  duly  authen¬ 
ticated,  and  that  this  attestation  is  in  due  form,  and  that 
the  seal  hereto  affixed  is  the  seal  of  said  court. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the 
seal  of  said  Probate  Court,  on  this  the  26  day  of  July,  1913. 

J.  B.  GASTON  j 

Judge  of  Probate  Court  j  of 
Montgomery  County,  Ala - 
(Seal)  bama 

I 

727  Certificate  of  Change,  Alteration  and  Amend¬ 
ment  of  the  Certificate  of  Incorporation 
of  the  Alabama  Power  Company. 
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State  of  Alabama, 

Jefferson  County. 

We,  James  Mitchell,  as  President,  and  Walter  M.  Hood, 
as  Secretary,  respectively,  of  the  Alabama  Power  Com¬ 
pany,  a  corporation,  do  hereby  certify  that  at  a  meeting!  of 
the  Board  of  Directors  of  said  Alabama  Power  Company, 
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duly  called  and  held  at  the  office  of  the  company,  Number 
932  Brown  Marx  Building,  in  the  City  of  Birmingham,  Ala¬ 
bama,  on  the  15th  day  of  April,  1913,  at  3:00  o’clock  P.  M., 
the  following  resolution  was  unanimously  adopted  by  said 
Board  of  Directors : 

Resolved,  That  it  is  desirable  to  change,  alter  and  amend 
Article  II,  of  the  certificate  of  incorporation  of  this  com¬ 
pany,  so  that,  as  changed,  altered  and  amended,  the  same 
will  read  as  follows: 

Article  II. 

Objects. 

The  objects  for  which,  and  for  each  of  which  the  corpo¬ 
ration  is  formed,  are  to  do  any  or  all  of  the  things  herein 
set  forth,  to  the  same  extent  as  natural  persons  might  or 
could  do,  viz : 

(a)  To  develop  the  potential  power  of  rivers,  streams 
and  lakes,  or  other  bodies  of  water,  and  to  secure  lands 
and  riparian  and  water  rights  necessary  therefor,  by  pur¬ 
chase,  lease  or  condemnation,  or  otherwise,  and  to  main¬ 
tain  reservoirs,  dams,  canals,  ditches,  flumes,  tunnels,  and 
pipe  lines,  and  all  other  works  necessary  or  convenient  for 
the  appropriation,  catchment,  diversion,  storage,  distribu¬ 
tion,  and  use  of  the  waters  of  any  rivers,  streams,  lakes,  or 
other  bodies  of  water  for  the  said  purposes; 

(b)  To  purchase,  acquire,  lease,  construct,  maintain  and 
operate  plants  and  works  for  the  manufacture,  production 
and  generation  of  light,  heat  and  power,  by  water  power  or 
steam  power  or  gas  power,  or  by  any  other  kinds  of  power 
or  other  methods,  or  by  the  combination  of  such  powers 
and  methods,  and  to  transform  and  transmit  the  same  by 
towers,  wires,  lines,  conduits,  pipes,  cables,  ducts,  subways, 
or  other  carriers  or  methods,  from  its  power  house  or  power 
houses,  factory  or  factories,  transformer  station  or  trans¬ 
former  stations,  or  other  sources,  to  any  point  or  points, 
and  to  distribute,  sell  or  furnish  the  same  to  the  public,  in¬ 
cluding  states,  counties,  cities,  towns  and  corporations,  both 
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public  and  private,  and  persons  and  associations  of  per¬ 
sons,  for  a  motive  or  propelling  power  for  street  railway’s, 
interurban  or  other  electric  railways,  pumping  plants,  cot¬ 
ton  mills,  or  any  and  all  manufacturing,  industrial,  munici¬ 
pal,  or  other  establishments  or  enterprises,  or  for  lighting, 
cooking,  heating  or  power,  or  any  and  all  purposes  for 
which  electricity  or  other  forms  of  energy  are  now  or  ifiay 
be  hereafter  used  or  employed; 

(c)  To  manufacture,  supply  and  sell  to  the  public  power 
produced  by  water  as  a  motive  force;  and  to  have  and  to 
exercise  all  other  powers,  privileges  franchises  and  imrrjn- 
nities  which  are  or  may  be  required  to  carry  such  powers 
into  effect,  including  the  right  to  construct  and  operate  a 
dam  or  dams,  power  house  or  power  houses,  and  all  woi^ks 
necessary,  incident  and  related  thereto;  to  dam  or  store 
water  and  to  divert  or  otherwise  use  water  in  the  construc¬ 
tion  of  its  plants  and  the  operation  of  its  business,  and  ito 
do  all  other  acts  and  things  which  may  be  necessary  or  ad¬ 
vantageous  in  the  construction  of  its  plants  or  works  and  in 
the  operation  of  its  business; 

(d)  To  acquire,  hold,  operate,  occupy,  use,  equip,  im¬ 
prove,  alter,  repair,  finance,  re-organize,  to  merge  or  con¬ 
solidate  into  or  with  any  other  corporation  or  corporations 
which  are  authorized  to  merge  or  consolidate ;  to  own,  buy, 
sell,  lease  or  otherwise  control,  operate,  or  dispose  of  con¬ 
cessions  and  franchises,  or  water  power,  steam  powejr, 
water  supply,  gas,  street  railway,  interurban  or  other  elec¬ 
tric  railways,  traction,  lighting,  and  electric  and  other  pub¬ 
lic  utility  properties  of  the  same  or  similar  nature ; 

(e)  To  acquire  by  purchase,  subscription  or  otherwise, 
and  to  hold,  sell,  assign,  transfer,  mortgage,  pledge,  qr 
otherwise  dispose  of  bonds,  stock  and  other  securities,  qr 
evidence  of  indebtedness  created  by  any  corporation  Or 
corporations  of  this  or  any  other  state,  territory  or  coun¬ 
try,  and  while  owner  thereof  to  exercise  all  the  rights, 
powers,  and  privileges  of  ownership  including  the  right  to 
vote  thereon;  and  to  aid  in  any  manner  any  corporation 
whose  stock,  bonds,  or  other  obligations  are  held  or  in  any 
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manner  guaranteed  by  the  company,  and  to  guarantee  the 
value  of  and  payment  of,  or  do  any  other  acts  or  thing 
728  for  the  preservation,  protection,  improvement  or  en¬ 
hancement  of  the  value  of  any  such  stock,  bonds,  or 
other  securities,  or  to  do  any  acts  or  things  designed  for 
any  such  purpose ; 

(f)  To  sell  and  convey  the  good  will,  rights  and  prop¬ 
erty  of  this  corporation,  and  to  acquire  the  good  will,  rights 
and  property,  and  to  take  over  the  whole  or  any  part  of  the 
assets  and  liabilities  of  any  person,  firm  or  corporation, 
and  to  pay  for  the  same  in  cash,  stock  or  bonds  of  this  cor¬ 
poration,  or  otherwise ; 

(g)  To  do  any  other  act  or  thing  in  aid  of  or  incident  to 
the  objects  and  purposes  hereinbefore  specified  which  this 
corporation  is  now  or  may  hereafter  be  authorized  by  law 
to  do,  whether  herein  specifically  set  forth  and  claimed  or 
not; 

(h)  The  foregoing  clauses  shall  be  construed  both  as  ob¬ 
jects  and  powers,  and  it  is  hereby  expressly  provided  that 
the  foregoing  enumeration  of  specific  powers  shall  not  be 
held  to  limit  or  restrict  in  any  manner  the  powers  con¬ 
ferred  upon  this  corporation  by  law,  and  the  corporation 
may  exercise  all  or  any  of  its  rights,  powers  and  privileges 
in  any  state  or  territory  of  the  United  States  or  in  any 
foreign  country. 

(i)  Among  the  counties,  cities  and  towns  in  the  State  of 
Alabama  in  which  the  corporation  proposes  to  do  business, 
are  the  following: 

(j)  The  counties  of  Chilton,  Coosa,  Talladega,  Shelby, 
Montgomery,  Jefferson,  Etowah,  Calhoun,  Morgan,  Bibb, 
Autauga,  Blount,  Chambers,  Cherokee,  Clay,  Cleburne,  Col¬ 
bert,  Dallas,  DeKalb,  Elmore,  Fayette,  Franklin,  Greene, 
Hale,  Jackson,  Lamar,  Lauderdale,  Lawrence,  Lee,  Lime¬ 
stone,  Lowndes,  Macon,  Madison,  Marengo,  Marion,  Mar¬ 
shall,  Perry,  Pickens,  Randolph,  Russell,  St.  Clair,  Sumter, 
Tallapoosa,  Tuscaloosa,  Walker,  Winston,  Choctaw,  Bul¬ 
lock  and  Butler. 
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(k)  The  cities  and  towns  of  Linden,  Selma,  Livingston, 
Prattville,  Montgomery,  Tuskegee,  Opelika,  Dadeville, 
Wetumpka,  Rockford,  Clanton,  Centerville,  Marion,  Greens¬ 
boro,  Eutaw,  Carrollton,  Tuscaloosa,  Columbiana,  Cal0ra, 
Talladega,  Ashland,  Wedowee,  Heflin,  Anniston,  Oxfdrd, 
Jacksonville,  Ashville,  Leeds,  Lovick,  Lincoln,  Raglaind, 
Kellvton,  Sycamore,  Pell  City,  Birmingham,  Bessemer,  Jas¬ 
per,  Fayette,  Vernon,  Hamilton,  Double  Springs,  Cullmjan, 
Oneonta,  Gadsden,  Center,  Ft.  Payne,  Guntersville,  Deca¬ 
tur,  New  Decatur,  Moulton,  Russellville,  Tuscumbia,  Flor¬ 
ence,  Sheffield,  Athens,  Huntsville,  Scottsboro,  Alabama 
City,  Attalla,  Sylacauga,  Ensley,  Greenville,  Alexander 
City,  Adamsville,  Altoona,  Austinville,  Blountsville, 
Brighton,  Brookside,  Camp  Hill,  Cardiff,  Childersburg, 
Coal  City,  Cordova,  Courtland,  Daviston,  Dora,  Ec^en, 
Estaboga,  Montevallo,  Morris,  Pinckney,  Renfroe,  River¬ 
side,  Sandusky,  Seddon,  Springville,  Town  Creek,  Trinity, 
Vincent,  Walnut  Grove,  Warrior,  West  Blocton,  Wilson- 
ville,  Falkville,  Flint,  Goodwater,  Gravsville,  Hancevijlle, 
Iiartsell,  Hillsboro,  Hollins,  Ironaton,  Irondale,  Jemisjon, 
Jenifer,  Jonesboro,  Joppa,  Leighton,  Lineville,  and  all  otljier 
cities  and  towns  in  the  counties  aforesaid. 

(l)  And  this  corporation  proposes  to  do  business  in,  oyer, 
along,  upon  and  under  such  streets  and  other  public  places 
in  such  cities  and  towns  as  it  may  from  time  to  time  be  per¬ 
mitted  to  do  by  such  cities  and  towns. 

Resolved  Further,  That  a  special  meeting  of  the  stock¬ 
holders  of  this  company  be,  and  the  same  is  hereby  called;  to 
be  held  at  the  office  of  the  company,  No.  932  Brown-Marx 
Building,  in  the  city  of  Birmingham,  Alabama,  at  4:00 
o’clock  P.  M.,  on  the  15th  day  of  April,  1913,  for  the  pur¬ 
pose  of  obtaining  the  consent  of  the  holders  of  the  larger 
amount  in  value  of  the  capital  stock  of  this  company  to  the 
change,  alteration  and  amendment  of  its  certificate  of  in¬ 
corporation  proposed  by  this  resolution. 

And  we  do  further  certify  that  pursuant  to  the  resolu¬ 
tion  so  adopted  at  said  meeting  of  said  Board  or  Directors, 
a  special  meeting  of  the  stockholders  of  said  Alabama 
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Power  Company  was  duly  called  and  held  at  the  office  of 
the  company  at  No.  932  Brown-Marx  Building,  in  the  City 
of  Birmingham,  Alabama,  at  4:00  o’clock  P.  M.,  on  15th  day 
of  April,  1913,  for  the  purpose  of  obtaining  the  consent  of 
the  holders  of  the  larger  amount  in  value  of  the  capital 
stock  of  said  corporation,  to  such  proposed  change,  altera¬ 
tion  and  amendment  of  its  certificate  of  incorporation ;  and 
that  on  said  date,  and  at  said  hour,  all  of  the  stockholders 
of  said  corporation  being  present  in  person,  such  meeting 
was  duly  held  by  the  unanimous  consent  and  agreement  of 
all  th£  stockholders  of  the  corporation,  and  the  following 
resolution  was  unanimously  adopted,  and  all  the  stock- 
hoders  of  said  company  did  consent  to  such  change,  altera¬ 
tion  and  amendment  of  such  certificate  of  incorporation  as 
proposed  in  said  resolution,  to  wit; 

Resolved,  That  we  do  hereby  consent  that  Article  II  of 
the  certificate  of  incorporation  of  the  Alabama  Power  Com¬ 
pany  be  changed,  altered  and  amended  in  the  manner  pro¬ 
posed  by  the  Board  of  Directors  of  this  company  at  its  said 
meeting,  so  that  the  same  will  read  as  follows : 

729  Article  II. 

Objects. 

The  objects  for  which,  and  for  each  of  which  the  corpora¬ 
tion  is  formed,  are  to  do  any  or  all  of  the  things  herein  set 
forth,  to  the  same  extent  as  natural  persons  might  or  could 
do,  viz : 

(a)  To  develop  the  potential  power  of  rivers,  streams 
and  lakes,  or  other  bodies  of  water,  and  to  secure  lands  and 
riparian  and  water  rights  necessary  therefor,  by  purchase, 
lease  or  condemnation,  or  otherwise,  and  to  maintain  reser¬ 
voirs,  dams,  canals,  ditches,  flumes,  tunnels,  and  pipe  lines, 
and  all  other  works  necessary  or  convenient  for  the  appro¬ 
priation  catchment,  diversion,  storage,  distribution,  and  use 
of  the  waters  of  any  rivers,  streams,  lakes,  or  other  bodies 
of  water  for  the  said  purposes; 

(b)  To  purchase,  acquire,  lease,  construct,  maintain  and 
operate  plants  and  works  for  the  manufacture,  production 
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and  generation  of  light,  heat  and  power,  by  water  power  or 
steam  power  or  gas  power,  or  by  any  other  kinds  of  power 
or  other  methods,  or  by  the  combination  of  such  powers  land 
methods,  and  to  transform  and  transmit  the  same:  by 
towers,  wires,  lines,  conduits,  pipes,  cables,  ducts,  subwhys, 
or  other  carriers  or  methods,  from  its  power  house  or  poiver 
houses,  factory  or  factories,  transformer  station  or  trans¬ 
former  stations,  or  other  sources,  to  any  point  or  poijnts, 
and  to  distribute,  sell  or  furnish  the  same  to  the  public]  in¬ 
cluding  states,  counties,  cities,  towns  and  corporations,  both 
public  and  private,  and  persons  and  associations  of  per¬ 
sons,  for  a  motive  or  propelling  power  for  street  railways, 
interurban  or  other  electric  railways,  pumping  plants,  bot- 
ton  mills,  or  any  and  all  manufacturing,  industrial,  munici¬ 
pal,  or  other  establishments  or  enterprises,  or  for  lighting, 
cooking,  heating  or  power,  or  any  and  all  purposes  for  wljiich 
electricity  or  other  forms  of  energy  are  now  or  may  be  here¬ 
after  used  or  employed; 

(c)  To  manufacture,  supply  and  sell  to  the  public  power 
produced  by  water  as  a  motive  force;  and  to  have  and  to 
exercise  all  other  powers,  privileges,  franchises  and  im¬ 
munities  which  are  or  may  be  required  to  carry  such  powers 
into  effect,  including  the  right  to  construct  and  operate  a 
dam  or  dams,  power  house  or  power  houses,  and  all  wbrks 
necessary,  incident  and  related  thereto;  to  dam  or  store 
water  and  to  divert  or  otherwise  use  water  in  the  construc¬ 
tion  of  its  plants  and  the  operation  of  its  business,  an 4  to 
do  all  other  acts  and  things  which  may  be  necessaryl  or 
advantageous  in  the  construction  of  its  plants  or  works  and 
in  the  operation  of  its  business : 

(d)  To  acquire,  hold,  operate,  occupy,  use,  equip,  im¬ 
prove,  alter,  repair,  finance  re-organize  to  merge  or  cjon- 
solidate  into  or  with  any  other  corporation  or  corporations 
which  are  authorized  to  merge  or  consolidate ;  to  own,  buy, 
sell,  lease,  or  otherwise  control,  operate,  or  dispose  of  con¬ 
cessions  and  franchises,  or  water  power,  steam  power, 
water  supply,  gas,  street  railway,  interurban  or  other  ejec- 
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trie  railways,  traction,  lighting,  and  electric  and  other 
public  utility  properties  of  the  same  or  similar  nature; 

(e)  To  acquire  by  purchase,  subscription,  or  otherwise, 
and  to  hold,  sell,  assign,  transfer,  mortgage,  pledge  or 
otherwise  dispose  of  bonds,  stock  and  other  securities,  or 
evidence  of  indebtedness  created  by  any  corporation  or  cor¬ 
porations  of  this  or  any  other  state,  territory  or  country, 
and  while  owner  thereof  to  exercise  all  the  rights,  powers, 
and  privileges  of  ownership  including  the  right  to  vote 
thereon;  and  to  aid  in  any  manner  any  corporation  whose 
stock,  bonds,  or  other  obligations  are  held  or  in  any  manner 
guaranteed  by  the  company,  and  to  guarantee  the  value  of 
and  payment  of,  or  do  any  other  acts  or  thing  for  the  pres¬ 
ervation,  protection,  improvement  or  enhancement  of  the 
value  of  any  such  stock,  bonds,  or  other  securities,  or  to  do 
any  acts  or  things  designed  for  any  such  purpose; 

(f)  To  sell  and  convey  the  good  will,  rights  and  prop¬ 
erty  of  this  corporation,  and  to  acquire  the  good  will,  rights 
and  property,  and  to  take  over  the  whole  or  any  part  of  the 
assets  and  liabilities  of  any  person,  firm  or  corporation,  and 
to  pay  for  the  same  in  cash,  stock  or  bonds  of  this  corpora¬ 
tion,  or  otherwise ; 

(g)  To  do  any  other  act  or  thing  in  aid  of  or  incident  to 
the  objects  and  purpose  hereinbefore  specified  which  this 
corporation  is  now  or  may  hereafter  be  authorized  by  law 
to  do,  whether  herein  specifically  set  forth  and  claimed  or 
not; 

(h)  The  foregoing  clauses  shall  be  construed  both  as  ob¬ 
jects  and  powers,  and  it  is  hereby  expressly  provided  that 
the  foregoing  enumeration  of  specific  powers  shall  not  be 
held  to  limit  or  restrict  in  any  manner  the  powers  conferred 
upon  this  corporation  by  law,  and  the  corporation  may  ex¬ 
ercise  all  or  any  of  its  rights,  powers  and  privileges  in  any 
state  or  territory  of  the  United  States  or  in  any  foreign 

country. 

730  (i)  Among  the  counties,  cities  and  towns  in  the 

State  of  Alabama  in  which  the  corporation  proposes 
to  do  business,  are  the  following : 
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(j)  The  counties  of  Chilton,  Coosa,  Talladega,  Shelby, 
Montgomery,  Jefferson,  Etowah,  Calhoun,  Morgan,  Bibb, 
Autauga,  Blount,  Chambers,  Cherokee,  Clay,  Cleburne, 
Colbert,  Dallas,  DeKalb,  Elmore,  Fayette,  Franklin, 
Greene,  Hale,  Jackson,  Lamar,  Lauderdale,  Lawrence,}  Lee, 
Limestone,  Lowndes,  Macon,  Madison,  Marengo,  Marion, 
Marshall,  Perry,  Pickens,  Randolph,  Russell,  St.  (plair, 
Sumter,  Tallapoosa,  Tuscaloosa,  Walker,  Winston,  Choc¬ 
taw,  Bullock  and  Butler. 

(k)  The  cities  and  towns  of  Linden,  Selma,  Livingston, 
Prattville,  Montgomery,  Tuskegee,  Opelika,  Dadejville, 
Wetumpka,  Rockford,  Clanton,  Centerville,  Marion,  Grjeens- 
boro,  Eutaw,  Carrollton,  Tuscaloosa,  Columbiana,  Chlera, 
Talladega,  Ashland,  Wedowee,  Heflin,  Anniston,  Oxford, 
Jacksonville,  Ashville,  Leeds,  Lovick,  Lincoln,  Ragland, 
Kellyton,  Sycamore,  Pell  City,  Birmingham,  Bessemer, j  Jas¬ 
per,  Fayette,  Vernon,  Hamilton,  Double  Springs,  Cullpian, 
Oneonta,  Gadsden,  Center,  Ft.  Payne,  Guntersville,  Decatur, 
New  Decatur,  Moulton,  Russellville,  Tuscumbia,  Florence, 
Sheffield,  Athens,  Huntsville,  Scottsboro,  Alabama  City, 
Attalla,  Sylacauga,  Ensley,  Greenville,  Alexander  City, 
Adamsville,  Altoona,  Austinville,  Blountsville,  Brighton, 
Brookside,  Camp  Hill,  Cardiff,  Childersburg,  Coal  City, 
Cordova,  Courtland,  Daviston,  Dora,  Eden,  Estaboga,  Mon- 
tevallo,  Morris,  Pinckney,  Renfroe,  Riverside,  Sandusky, 
Seddon,  Springville,  Town  Creek,  Trinity,  Vincent,  Walnut 
Grove,  Warrior,  West  Blocton,  Wilsonville,  Falkville,  Fjlint, 
Goodwater,  Graysville,  Hanceville,  Hartsell,  Hillsboro,  pol- 
lins,  Ironaton,  Irondale,  Jemison,  Jenifer,  Jonesboro, 
Joppa,  Leighton,  Lineville,  and  all  other  cities  and  tbwns 
in  the  counties  aforesaid ; 

(l)  And  this  corporation  proposes  to  do  business  in,  bver, 
along  upon  and  under  such  streets  and  other  public  places 
in  such  cities  and  towns  as  it  may  from  time  to  time  be 
permitted  to  do  by  such  cities  and  towns. 

“Resolved  Further,  That  a  report  of  this  meeting  an^l  of 
the  vote  and  consent  of  the  stockholders  of  this  corporation 
to  such  change,  alteration  and  amendment  of  its  certificate 
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of  incorporation  be  certified  by  the  President  and  the  Sec¬ 
retary  of  tbe  corporation,  nnder  its  corporate  seal,  and 
acknowledged  as  in  tbe  case  of  deeds  of  real  estate,  and  filed 
and  recorded  in  tbe  office  of  tbe  judge  of  probate  of  Chilton 
County,  Alabama,  where  this  corporation  has  its  principal 
place  of  business,  as  required  by  law,  together  with  the  writ¬ 
ten  assent  of  the  stockholders  of  the  corporation.” 

In  Witness  Whereof,  The  undersigned  James  Mitchell,  as 
President,  and  Walter  M.  Hood,  as  Secretary,  respectively, 
of  said  Alabama  Power  Company,  do  hereunto  set  their 
hands,  under  the  corporate  seal  of  the  said  corporation, 
pursuant  to  the  said  resolution  so  adopted  at  said  meeting 
of  the  stockholders  of  the  said  Alabama  Power  Company,  on 
this  the  15th  day  of  April,  1913. 

JAMES  MITCHELL, 

As  President  of  Alabama  Power  Company. 

WALTER  M.  HOOD, 

As  Secretary  of  Alabama  Power  Compcmy. 

(Corporate  Seal) 

State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
county  and  state,  hereby  certify  that  James  Mitchell  and 
Walter  M.  Hood,  whose  names  as  President  and  Secretary, 
respectively,  of  the  Alabama  Power  Company,  a  corpora¬ 
tion,  are  signed  to  the  foregoing  certificate,  and  who  are 
known  to  me,  acknowledged  before  me  on  this  day  that 
being  informed  of  the  contents  of  the  certificate,  they,  as 
such  officers  and  with  full  authority,  executed  the  same  vol¬ 
untarily  for  and  as  the  act  of  said  corporation. 

Given  under  my  hand  this  15th  day  of  April,  1913. 

BERNICE  SUMMERS, 

(Seal)  Notary  Public ,  Jefferson  Coun¬ 

ty ,  Alabama. 
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731  State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  Notary  Public  in  and  foil  said 
county  and  state,  hereby  certify  that  James  Mitcheljl  and 
Walter  M.  Hood,  whose  names  are  signed  to  the  foregoing 
certificate,  and  who  are  known  to  me,  acknowledged  before 
me  on  this  day  that  being  informed  of  the  contents  ctf  the 
certificate,  they  executed  the  same  voluntarily  on  thb  day 
the  same  bears  date. 

i 

Given  under  my  hand  this  15th  day  of  April,  1913.  i 

BERNICE  SUMMERS,  j 

(Seal)  Notary  Public,  Jefferson  Coun¬ 

ty,  Alabama. 

We,  being  all  of  the  stockholders  of  the  Alabama  #ower 
Company,  a  corporation,  and  owning  all  of  the  outstanding 
capital  stock  of  said  corporation,  all  of  which  is  common 
stock,  there  being  no  other  class,  do  hereby  assent  in  writing 
to  the  foregoing  change,  alteration  and  amendment  of  the 
certificate  of  incorporation  of  said  Alabama  Power  Com¬ 
pany. 

This  15th  day  of  April,  1913. 

JAMES  MITCHELL,  j 
W.  W.  FREEMAN, 

THOS.  W.  MARTIN. 

State  of  Alabama, 

Chilton  County. 

I  hereby  certify  that  the  within  instrument  was  filed  in 
this  office  for  record  April  23, 1913,  at  10  o’clock  A.  M.j  and 
recorded  in  Corporation  Record  2,  pages  1-13  and  exam¬ 
ined. 

E.  B.  DEASON, 

Judge  of  Probate. 
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732  State  of  Alabama, 

Chilton  County. 

Probate  Court. 

I,  E.  B.  Deason,  Judge  of  Probate  in  and  for  said  county, 
in  said  state,  hereby  certify  that  the  foregoing  pages  num¬ 
bered  from  14  to  18,  both  inclusive,  to  which  this  certificate 
is  attached,  contains  full,  true  and  correct  copy  of  the  cer¬ 
tificate  altering  or  amending  the  certificate  of  incorporation 
of  Alabama  Power  Company  filed  in  my  office  on  the  23rd 
day  of  April,  1913,  as  fully  and  completely  as  the  same  ap¬ 
pears  of  record  in  this  office;  and  I  do  further  certify  that 
amendments  to  certificates  of  incorporation  of  corporations 
were  at  the  date  of  the  filing  of  said  certificate  in  this  office 
for  record,  and  have  been  at  all  times  since  that  date,  re¬ 
quired  by  the  laws  of  the  State  of  Alabama  to  be  filed  in 
the  office  of  the  Judge  of  Probate  of  the  county  wherein  the 
corporation  has  its  principal  place  of  business,  and  that  no 
other  amendments  to  such  certificate  of  incorporation  have 
been  filed  in  this  office ; 

And  I  do  further  certify  that  the  said  Probate  Court  of 
Chilton  County  is  a  court  of  record;  that  there  is  no  clerk 
of  said  court ;  that  am  the  presiding  and  sole  judge  thereof, 
and  am  by  law  ex-officio  the  clerk  of  said  court  and  the  cus¬ 
todian  of  its  books,  records  and  seal,  and  the  proper  officer 
to  make  and  to  certify  copies  of  such  books  and  records, 
and  that  the  foregoing  copy  of  such  records  is  duly  authen¬ 
ticated,  and  that  this  attestation  is  in  due  form,  and  that 
the  seal  hereto  affixed  is  the  seal  of  said  court. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the 
seal  of  said  Probate  Court,  on  this  the  28  day  of  July,  1913. 

E.  B.  DEASON 
Judge  of  Probate  Court  of 
Chilton  County,  Alabama. 
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Lock  7 

The  State  of  Alabama 

i 

Department  of  State 

I,  John  Pnrifoy,  Secretary  of  State,  do  hereby  certify  that 
the  pages  hereto  attached,  contain  a  true,  accurate  and  lit¬ 
eral  copy  of  the  certification  of  the  articles  of  incorporation 
of  Alabama  Electric  Company  of  construction  filed  by  said 
company  with  said  articles  of  incorporation  in  my  office  on 
Nov.  18,  1908,  as  the  same  appears  on  file  and  of  record  in 
this  office.  i 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Great  Seal  of  the  State,  at  the  Capitol,  in  the 
City  of  Montgomery,  this  8th  day  of  January,  One  Thou¬ 
sand  Nine  Hundred  and  Sixteen. 

JOHN  PTJRIFOY  ] 

(Seal)  Secretary  of  State. 

i 

738  Filed  in  Office  Nov.  18,  1908.  Frank  N.  Julian 
Sec’y  of  State.  j 

i 

Certified  Copy  of  Articles  of  Incorporation  Alabarha 

Electric  Company. 

Charter  of 

Alabama  Electric  Company.  j 

Certificate  of  Incorporation. 

i 

_  i 

To  Whom  It  May  Concern : 

Know  Ye,  that  the  undersigned,  desire  to  become  a  body 
corporate  for  the  purpose  of  constructing  and  operating  a 
power  plant  and  to  generate  electricity  for  power,  electric 
lighting  and  other  purposes,  and  to  that  end  do  hereby 
make  and  subscribe  their  names  to  this  certificate. 

Article  I.  j 

Name. 

The  name  of  the  Corporation  shall  be  Alabama  Electric 
Company. 


j 
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Article  II. 

Objects. 

The  objects  for  which  the  corporation  is  formed  are : 

(a)  to  construct,  acquire,  lease  to  or  from  other  persons 
or  corporations,  own,  maintain,  and  operate,  a  power  plant 
or  plants  and  electric  distributing  systems  for  the  purpose 
of  generating  and  distributing  electricity  for  power,  light¬ 
ing,  heating  and  other  purposes,  and  to  conduct  the  business 
thereof ; 

(b)  to  own,  buy,  sell,  lease  or  rent  to  or  from  other  per¬ 
sons,  hold  occupy  and  exchange  real  estate,  personal  prop¬ 
erty,  choses  in  action,  and  all  kinds  of  property,  real,  per¬ 
sonal  and  mixed,  necessary  or  convenient  for  the  conduct 
and  maintenance  of  said  business; 

(c)  to  manufacture,  generate,  supply  and  sell 
739  power  produced  by  water  as  a  motive  force,  and  to 
have  the  right  to  exercise  all  the  powers  and  priv¬ 
ileges  which  have  been  or  which  hereafter  may  be  granted 
by  law  to  such  corporations  in  the  State  of  Alabama ; 

(d)  to  construct  and  to  acquire  by  purchase,  lease  or 
otherwise,  reservoirs,  dams,  canals,  ditches,  flumes,  pipe¬ 
lines,  tunnels  and  such  other  ways,  works,  equipment,  ap¬ 
pliances  and  appurtenances  as  may  be  necessary,  useful  or 
appropriate  for  impounding,  storing,  conveying  and  other¬ 
wise  utilizing  water  for  light,  heat,  power  and  other  pur¬ 
poses  ; 

(e)  to  contract  with  and  to  supply  electric  currents  to 
states,  counties,  cities,  towns,  corporations,  both  public  and 
private,  private  persons  and  associations  of  persons,  with 
electricity  for  lighting,  heating  power  and  other  purposes, 
and  to  charge  a  price  and  collect  therefor; 

(f )  to  construct,  acquire,  lease  to  or  from  other  persons, 
own  and  operate  railroads,  street  railroads,  electric  rail¬ 
roads,  electric  lighting  plants,  power  plants  and  to  propel 
the  same  by  electric,  steam  or  water  power  and  to  conduct 
the  business  thereof ; 
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(g)  to  construct,  acquire,  lease  to  or  from  other  persons 

or  corporations,  own,  maintain  and  operate  electric  light, 
power,  heating  plants,  and  electric  distributing  systems  in 
any  of  the  counties,  cities,  towns  or  villages  herein  natned, 
and  to  contract  with  said  counties,  cities,  towns  or  villages 
and  the  inhabitants  thereof,  or  other  persons  or  corpora¬ 
tions,  for  a  supply  of  light,  power  or  heat,  and  to  acquire, 
own,  use  and  enjoy  franchises  and  easements  in  said  coun¬ 
ties,  cities,  towns  and  villages ;  j 

(h)  to  buy  sell,  lease,  acquire,  own,  use  an<J  occupy  real 
estate  in  said  State  of  Alabama. 

Among  the  counties,  cities,  towns  and  villages  in  the  State 
of  Alabama,  in  which  the  corporation  proposes  to  do  busi¬ 
ness,  are  the  following: 

Counties  of  Jefferson,  Shelby,  Talladega,  Chilton,  Coosa, 
Elmore,  Montgomery,  Autauga,  Dallas,  St.  Clair,  Clay, 
Cleburne,  Calhoun  and  Etowah ; 

Cities,  towns  and  villages  of  Gadsden,  Anniston,  iPell 
City,  Alabama  City,  Attalla,  Talladega,  Sylacauga,  [Bir¬ 
mingham,  Ensley,  Bessemer,  Columbiana,  Calera,  Claiiton, 
Wetumpka,  Montgomery,  Selma  and  Prattville. 

Article  HI. 

Principal  Office. 

The  location  of  its  principal  office  in  the  state  of  Alabama 
shall  be  Gadsden,  Alabama. 

740  Article  TV. 

I 

Capital  Stock. 

i 

The  amount  of  the  total  authorized  capital  stock  shall  be 
$5000,  divided  into  fifty  shares  of  the  par  value  of  $100 
each.  The  amount  of  capital  stock  with  which  the  corpora¬ 
tion  will  begin  business  shall  be  $5000. 

I 

i 


i 


I 


i 

i 

i 

! 
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Article  V. 

Agent . 

The  name  and  postoffice  address  of  the  Agent  designated 
by  the  incorporators  to  receive  subscriptions  to  the  capital 
stock  is  W.  P.  Lay,  Gadsden,  Alabama. 

Article  VI. 

Incorporators  and  officers. 

(a)  The  names  and  postoffice  addresses  of  the  incorpora¬ 
tors  and  the  number  of  shares  subscribed  for  by  each,  are 
as  follows : 

Shares. 

W.  P.  Lay,  Gadsden,  Alabama,  48 

Earl  Lay,  Gadsden,  Alabama,  1 

0.  R.  Hood,  Gadsden,  Alabama,  1 

Total  50 

(b)  The  names  and  postoffice  addresses  of  the  directors 
chosen  for  the  first  year,  are  as  follows : 

W.  P.  Lay,  Gadsden,  Alabama. 

Earl  Lay,  Gadsden,  Alabama. 

0.  R.  Hood,  Gadsden,  Alabama. 

(c)  The  names  and  postoffice  addresses  of  the  officers 
chosen  for  the  first  year  are  as  follows : 

W.  P.  Lay,  Gadsden,  Alabama.  President. 

0.  R.  Hood,  Gadsden,  Alabama.  Vice-President. 

Earl  Lay,  Gadsden,  Alabama.  Sec’y  &  Treasurer. 

Article  VH. 

Duration. 

The  duration  of  the  corporation  shall  be  perpetual. 
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Article  VIII. 

Powers 

The  corporation  shall  possess  all  the  powers  necessary  to 
conduct  the  business  or  businesses  and  carry  out  the  objects 
herein  expressed  and  all  those  expressly  conferred  upon 
corporations  by  and  enumerated  in  the  Act  of  the  Legisla¬ 
ture  of  Alabama,  entitled  “An  Act  to  Confer; and 
741  Limit  the  Powers  of  Business  Corporations  land 
Provide  for  Their  Organization  and  Regulation’ ’ 
(General  Acts  of  Alabama,  1903  p.  310,  et  seq.),  together 
with  all  other  powers  bestowed  upon  such  corporations  un¬ 
der  any  of  the  laws  of  Alabama,  as  "well  as  those  necessarily 
implied,  and  together  with  the  following  additional  powers : 

(a)  to  lend  money  and  take  security  therefor,  or  to  bor¬ 
row  money  and  give  security  therefor,  or  any  or  all  the 
property  of  the  corporation  owned  or  leased  by  it ; 

(b)  to  purchase,  acquire  and  own  shares  of  its  capital 
stock,  but  shares  of  such  capital  stock  so  purchased  oii  ac¬ 
quired  may  be  resold  unless  such  shall  have  been  retired 
for  the  purpose  of  decreasing  the  company’s  capital  stock 
as  provided  by  law; 

(c)  to  engage  in  business  as  natural  persons  may  not  in¬ 
consistent  with  the  provisions  of  law  pertaining  to  the!  or¬ 
ganization  and  regulation  of  corporations  in  the  State  of 
Alabama. 

Article  IX. 

This  corporation  is  organized  for  the  specific  and  particu¬ 
lar  purpose  of  improving  the  navigation  upon  the  Coosa 
River,  a  navigable  river  in  the  State  of  Alabama,  and  of 
developing  in  connection  therewith  the  full  water  power 
thereof  over  the  stretch  of  river  thus  to  be  improved,  by  a 
dam  and  lock,  or  a  system  of  dams  and  locks,  and  electric¬ 
ally  transmitting  and  distributing  such  power  for  the  us£  of 
the  public. 


i 

i 

i 

i 

i 

I 

i 
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Article  X. 

The  dates  on  which  the  stockholders  annual  meetings  shall 
be  held;  the  number  of  directors  and  their  terms  of  office, 
and  the  terms  of  office  of  the  officers,  and  the  powers  and 
duties  of  the  officers,  shall  be  fixed  by  the  by-laws  of  the 
corporation.  Other  offices  than  those  named  herein,  may 
be  created  by  the  by-laws  and  filled  by  the  Board  of  Direc¬ 
tors.  The  corporation  shall  have  power  to  make  by-laws 
for  the  regulation  and  government  of  the  Corporation, 
agents,  servants  and  officers,  and  for  all  other  purposes 
not  inconsistent  with  the  Constitution  and  laws  of  the  State 
of  Alabama. 

In  Witness  Whereof  the  undersigned  incorporators  have 
subscribed  their  names  to  this  certificate  of  incorporation  on 
this  November  14, 1908. 

(Signed)  W.  P.  LAY 
“  EARL  LAY. 

“  0.  R.  HOOD. 

742  Agent’s  Statement. 

State  of  Alabama, 

Etowah  County. 

Personally  appeared  before  me,  Callie  Strother,  a  Notary 
Public  in  and  for  said  County,  W.  P.  Lay,  the  agent  or  per¬ 
son  authorized  by  the  incorporators  to  receive  subscriptions 
who  being  sworn  says  that  the  following  is  a  true  and  cor¬ 
rect  copy  of  the  subscription  list  to  the  capital  stock  of  ALA¬ 
BAMA  ELECTRIC  COMPANY : 

“Subscription  List” 

Each  of  the  undersigned  hereby  subscribes  for  the  num¬ 
ber  of  shares  set  opposite  his  name  of  the  capital  stock  of 
ALABAMA  ELECTRIC  COMPANY,  a  corporation  to  be 
organized  under  the  laws  of  Alabama,  to  construct  and 
operate  a  power  plant  or  plants  and  to  generate  electricity 
for  power,  heat,  electric  lighting,  and  other  purposes,  with 
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an  authorized  capital  stock  of  $5000,  divided  into  fii:ty 
shares  of  the  par  value  of  $100  each,  and  each  subscriber 
agrees  to  pay  in  money  for  each  share  subscribed  for  by 
him  $100. 

This  November  14, 1908. 

i 

Shares 

W.  P.  Lay  48 

Earl  Lay  1 

O.  R.  Hood  1  i 

J 

50  | 

i 

Affiant  further  says  that  all  the  capital  stock  shown  pn 
the  foregoing  subscription  list  has  been  paid  for  in  money 
each  subscriber  having  paid  $100  for  each  share  of  stock 
set  opposite  his  name  in  said  subscription  list. 

(Signed)  W.  P.  LAY.  j 

Subscribed  and  sworn  to  before  me  on  this  November 
14,  1908.  I 

(Signed)  CALLIE  STROTHER,  ! 

Notary  Public. 

I 

State  of  Alabama, 

Etowah  County. 

I,  J.  W.  Penn,  Judge  of  Probate  in  and  for  said  county 
hereby  certify  that  the  foregoing  from  page  1  to  6  inclu¬ 
sive  is  a  true,  correct  and  literal  copy  of  the  Articles  of  In¬ 
corporation  of  the  Alabama  Electric  Company  as  of  record 
in  the  office  of  the  Judge  of  Probate  in  said  County. 

This  November  16th  1908. 

J.  W.  PENN,  | 

Judge  of  Probate. 

i 
I 
I 

| 

| 
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(Seal) 
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748  Alabama  Electric  Company 

Plant  No.  1.  I 

1 

Plans  for  the  construction  of  a  dam  and  a  lock  or  a  sys¬ 
tem  of  locks,  on  the  Coosa  River  in  the  State  of  Alabama,  at 
or  near  lock  seven  as  located  by  the  Federal  Government, 
for  the  improvement  of  navigation  of  said  River,  and  de¬ 
veloping  the  full  water  power  of  the  same  over  the  stretch 
of  river  thus  to  be  improved. 

Filed  in  Office,  November  18, 1908.  Frank  N.  Julian.  Secy 
of  State. 

#•••*•#**# 

475  “With  the  permission  of  the  Commission,  and  with 
the  approval  of  the  Solicitor,  we  want  to  introduce  in 
evidence  the  statute  of  Alabama  in  effect  in  July,  1913,  with 
reference  to  the  estimates  and  right  of  way,  right  to  conT 
struct  dams  across  navigable  rivers.  It  is  known  as  Secj 
tion  6148,  6149,  and  6150,  being  all  of  Article  2  of  Chapter 
148  of  the  Code  of  Alabama  of  1907. 

Mr.  Teegarden.  May  we  not  stipulate  that  that  statute 
as  it  appears  in  the  standard  Alabama  Reported  Code  mayj 
be  considered  in  evidence  and  referred  to  without  copying; 
it  into  the  record? 

i 

Mr.  Turner.  That  is  satisfactory  to  us. 


(Sections  6148,  6149,  and  6150,  being  all  of  Article  2, 
Chapter  148  of  the  Code  of  Alabama  of  1907,  is  given  the: 
number  “Licensee’s  Exhibit  6”  and  considered  in  evi-j 
dence.) 

i 

*  «  •  •  •  •  #  *  *  •[ 


Licensee’s  Exhibit  No.  6  so  identified  is  as  follows: 
1498  Code  of  Alabama  1907 

Chapter  148 
Article  2 


i 

; 

j 


6148.  Easement  and  right  to  construct  dams  across  navi-  j 
gable  rivers. — Any  person,  firm,  or  corporation  organized  j 
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for  the  purpose  of  improving  the  navigation  upon  a  navi¬ 
gable  river  in  the  State  of  Alabama,  and  of  developing  in 
connection  therewith  a  water  power  thereof  by  a  dam  and 
lock,  or  a  system  of  dams  and  locks,  and  electrically  trans¬ 
mitting  and  distributing  such  power  for  the  use  of  the  pub¬ 
lic,  which  shall  have  acquired  the  necessary  lands  upon 
both  sides  of  said  river  to  the  extent  of  at  least  one  more 
than  half  of  the  necessary  abutment  sites  for  the  said  dam 
or  system  of  dams,  and  lock  or  system  of  locks,  and  shall 
have  been  organized  or  incorporated  for  the  specific  and 
particular  purpose  of  improving  the  navigation  of  and  de¬ 
veloping  water  power  in  connection  with  a  particular  and 
specified  river,  and  has  prepared  plans  for  the  construction 
of  a  dam  or  system  of  dams  and  a  lock  or  system  of  locks 
appertaining  thereto,  and  filed  a  copy  of  said  plans  in  the 
office  of  the  secretary  of  state  of  Alabama,  together  with  a 
certified  copy  of  its  articles  of  incorporation  (if  a  corpora¬ 
tion),  which  provide  both  for  the  improvement  of  naviga¬ 
tion  of  such  river,  and  for  the  developing  of  the  full  water 
power  of  the  same  over  the  stretch  of  river  thus  to  be  im¬ 
proved,  shall  have  authority  to  construct  a  dam  or  system 
of  dams  with  a  lock  or  system  of  locks  appertaining  thereto 
in  such  river,  for  the  improvement  of  navigation  of  said 
river  by  one  or  more  slack  water  pools,  due  to  the  construc¬ 
tion  of  said  dam  or  dams  and  the  development  of  water 
power  in  connection  therewith,  and  to  that  end  and  in  con¬ 
sideration  of  the  benefits  to  the  public  by  reason  of  the  im¬ 
provement  of  navigation  of  such  river  and  the  development 
of  water  power  thereof,  as  herein  provided,  is  hereby 
granted  an  easement  for  powder  purposes  to  and  in  the 
waters  and  bed  of  the  river  in  which  dam  or  system  of 
dams  and  lock  or  system  of  locks  are  to  be  constructed,  for 
the  full  area  covered  by  the  slack  water  pool  or  pools  which 

will  be  created  bv  the  construction  of  the  said  dam  or  svs- 

•*  «> 

tern  of  dams,  to  the  extent  necessary  for  the  developing  the 
full  power  of  said  river  over  that  length  of  same  upon  which 
navigation  is  to  be  improved  as  provided  herein,  and  for 
providing  suitable  and  convenient  sites  for  the  said  dam 
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or  system  of  dams,  lock,  power  houses,  and  other  features 
appurtenant  thereto  and  necessary  for  navigation  and 
power  purposes,  or  for  either  of  them,  and  to  the  extent 
made  necessary  by  the  impounding,  diversion,  and  ^con¬ 
version  of  the  said  waters  as  the  same  may  be  caused  by  the 
construction  of  the  said  dam  or  system  of  dams,  or  by!  any 
other  change  from  the  normal  state  of  the  said  river  dqe  to 
said  construction,  and  necessary  for  the  purpose  of|  de¬ 
riving  the  energy  therefrom. 

1499  6149.  Eminent  domain,  improvement  of  naviga¬ 

tion. — Any  such  person,  firm,  or  corporation  bay 
exercise  the  power  of  eminent  domain  for  the  purpose  of 
acquiring  such  lands  as  it  may  be  necessary  or  convenient 
to  flood  or  otherwise  utilize  in  order  to  improve  navigation 
as  provided  in  this  article,  such  lands  to  include  as  well  as 
all  the  area  submerged,  a  strip  of  land  fifty  feet  in  width 
bordering  upon  the  margins  of  the  slack  water  pool  or  pools 
as  the  same  may  be  defined  at  the  highest  stage  of  the  river 
at  any  time  after  the  completion  of  the  improvements  hejrein 
provided  for;  and  the  right  hereby  conferred  to  exercise 
such  power  of  eminent  domain  is  cumulative.  No  person, 
firm,  or  corporation  shall  acquire  the  rights  by  this  article 
granted  unless  the  dam  or  system  of  dams,  and  lock  or  (sys¬ 
tem  of  locks,  to  be  constructed  by  such  person,  firm,  or  Cor¬ 
poration  are  so  planned  as,  when  constructed,  will  by!  the 
operation  thereof  improve  the  navigation  of  the  rivej.*  in 
which  the  dam  or  system  of  dams,  lock  or  system  of  locks, 
are  to  be  built,  and  will  develop  the  full  power  of  such  river 
over  the  length  of  same  upon  which  navigation  is  to  be; im¬ 
proved  as  provided  in  this  article.  Provided,  that  such  per¬ 
son,  firm,  or  corporation  shall  commence  work  upon  said 
dam  or  system  of  dams,  and  lock  or  system  of  locks,  within 
five  years  from  the  date  of  securing  the  consent  of  the  fed¬ 
eral  government  to  do  so,  and  shall  complete  the  same 
within  the  time  prescribed  by  the  United  States  govern¬ 
ment.  Provided,  further,  that  no  foreign  corporation  shall 
acquire  the  rights  granted  under  this  article  until  it  has 


i 
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complied  with  the  laws  of  Alabama  with  reference  to 
foreign  corporations. 

6150.  Prior  rights. — The  person,  firm,  or  corporation 
which  first  in  point  of  time,  shall  have  complied  with  the 
provisions  of  this  article  shall  be  entitled  to  all  the  rights 
and  privileges  herein  granted;  and  the  operation  of  this 
section  shall  be  retroactive. 

•  ••#•**••• 

475  We  also  introduce  in  evidence,  subject  to  the  stipu¬ 
lation  just  stated,  paragraph  11  of  Section  3481  of 

the  Code  of  Alabama  of  1907,  giving  corporations  the  right 
to  merge  and  consolidate. 

476  Mr.  Teegarden.  We  stipulate  in  reference  to  that, 
that  it  may  be  considered  in  evidence  for  purposes 

of  reference  by  counsel. 

Mr.  Turner.  We  want  to  introduce  under  the  same  stip¬ 
ulation  Sections  3502,  3503,  3504,  3505,  3506,  3507,  and  3508, 
relating  to  consolidation  and  merger  by  corporations,  and 
containing  the  authority  for  such  consolidation  and  merger. 
The  Chairman.  The  same  stipulation,  Mr.  Teegarden? 
Mr.  Teegarden.  The  same  stipulation,  yes. 

Mr.  Turner.  The  last  named  sections  of  the  Code  also 
referred  to  as  Article  6  of  Chapter  69,  Code  of  Alabama  of 
1907. 

Subject  to  the  objection  of  the  Solicitor,  we  introduce  in 
evidence  Sections  7013  and  7014,  relating  to  the  issuance 
of  stock,  these  sections  being  in  the  Code  of  Alabama  of 
1913. 

Mr.  Teegarden.  The  same  stipulation  with  reference  to 
that,  and  may  I  note  also  in  connection  with  all  of  this  ma¬ 
terial,  reservation  of  the  right  to  later  make  objection  in 
argument  or  otherwise  on  the  ground  of  relevancy  of  any  of 
the  material  so  offered. 

Mr.  Turner.  We  will  call  Mr.  Carl  James. 

Whereupon,  CARL  JAMES  was  called  as  a  witness  for 
and  on  behalf  of  the  Licensee,  and  having  been  hereto- 

477  fore  sworn,  was  examined  and  testified  as  follows : 
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Mr.  Turner.  I  think  probably,  Mr.  Chairman,  that 
a  statement  with  reference  to  the  purpose  of  introducing 
this  -witness  and  the  subject  matter  that  he  is  going  toS  tes¬ 
tify  about  should  be  stated  to  the  Commission. 

This  witness  will  testify  as  to  the  value  of  the  Mitbhell 
Dam  site  as  of  1921,  at  the  date  of  the  issuance  of  the  license 
by  the  Federal  Power  Commission  to  the  Alabama  Power 
Company  as  licensee;  the  purpose  of  this  testimony  bqing 
that  we  contend  that  under  the  statute  the  price  paid  for 
the  lands  going  into  the  site  is  the  value  of  the  land  at|  the 
time  it  wTent  under  the  license  or  was  devoted  to  public  use. 
I  state  that  in  order  that  if  there  be  any  objection  to  thht,  it 
may  be  made  at  this  time. 

Commissioner  McNinch.  The  price  paid  for  the  lands 
when,  Mr.  Turner? 

Mr.  Turner.  Under  that  section  in  the  Federal  Pojwer 
Act  which  says  that  the  original  cost  shall  be  the  actual, 
legitimate,  original  cost  of  the  construction  or  additions  or 
betterments,  and  the  price  paid  for  lands,  water  rights, 
rights  of  way  and  so  forth. 

Mr.  Teegarden.  Then  your  contention,  Mr.  Turner,  is 
that  the  price  represented  by  the  stock  exchange  pursuant 
to  the  merger  agreement,  and  allocated  to  these 
478  lands  represents  the  price  paid  as  provided  in 
that  statute?  I  just  want  to  get  it  quite  clearly  what 
it  is  that  I  am  supposed  to  object  to  if  I  want  to  object. 

Mr.  Turner.  We  have  three  theories  with  reference  tq  it. 
The  first  is,  of  course,  that  the  par  value  of  the  stock  paid 
for  these  lands  is  the  price  paid  for  them,  or  the  cost  of 
them. 

The  second  theorv  is  that  the  market  value  of  the  stock 

* 

issued  for  the  property  that  came  into  the  merger  is  |the 
cost. 

The  third  theory  is  the  one  which  I  have  just  stated,  that 
the  value  at  the  time  it  went  under  the  license  in  1921  is  the 
price  paid. 

Mr.  Teegarden.  And  you  propose  to  examine  Mr.  Jaijies 
as  to  the  value  of  the  land  at  the  time  of  the  issuance  of  the 
license  in  1921?  j 
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Mr.  Turner.  Yes. 

Commissioner  McNinch.  I  am  a  little  muddled  myself 
about  those  three  bases  for  this  land  value.  Now,  address¬ 
ing  this  to  the  three  million  and  a  half,  as  I  understand  it? 

Mr.  Turner.  No,  not  to  the  three  and  a  half  million.  It 
is  the  actual  value  of  that  land  in  1921,  regardless  of  the 
three  and  a  half  million. 

Commissioner  Williamson.  I  assume  that  is  one  possible 
theory.  The  Commission  not  having  determined  any  pos¬ 
sible  theory,  that  is  the  one  upon  which  evidence  is  of¬ 
fered? 

479  Mr.  Turner.  Yes. 

Mr.  Teegarden.  I  want  to  say  this.  If  I  fail  to 
object  to  the  admission  of  Mr.  James’  testimony  as  to  the 
issue  of  1921,  I  am  not  waiving  any  argument  as  to  the 
relevancy  of  such  fact  as  to  the  determination  of  the  actual 
cost  of  this  construction  or  any  part  of  this  project.  In 
other  words,  our  purpose  in  this  hearing  is  to  get  all  of 
the  facts  relevant  to  the  theory  upon  which  the  parties  ex¬ 
pect  to  rely  before  the  Commission,  so  that  any  questions  of 
principle  or  of  law  involved  that  are  to  be  argued  may 
be  brought  out  fully  and  presented  to  the  Commission  with 
the  necessary  facts  to  support  them. 

Mr.  Turner.  That  is  agreeable  to  us.  The  Solicitor’s 
point  is  well  taken,  and  if  it  does  not  meet  the  Commission’s 
idea  of  relevancy,  it  may  be  excluded. 

Direct  Examination. 

Bv  Mr.  Turner : 

Q.  Your  name  and  address?  A.  Carl  James,  Birming¬ 
ham,  Alabama. 

Q.  Do  you  know  the  Mitchell  Dam  site?  A.  Yes,  sir. 

Q.  On  Coosa  River?  A.  Yes,  sir. 

What  is  your  business,  Mr.  Janies?  A.  Civil  en- 

480  gineer. 

Q.  What  is  your  training  and  experience?  A.  I 
am  a  graduate  of  the  University  of  Illinois,  with  24  years 
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experience  on  construction  design  and  estimating  costs  and 
values. 

Q.  Does  that  include  hydro  systems,  dam  sites  and  prop¬ 
erties?  A.  Yes,  sir. 

Q.  How  long  have  you  been  connected  with  the  Alabama 
Power  Company  or  associated  with  it?  A.  I  firdt  went 
with  the  Alabama  Power  Company  in  the  latter  part  of 
1912,  and  continued  with  them  during  the  construction  of 
Lock  12,  and  later  for  about  a  year  on  operations,  and  then 
I  left  the  company  at  that  time  and  went  with  thd  T.  H. 
Gillespie  Company  in  New  York.  I  came  back  with  the 
Dixie  Construction  Company  in  1923  as  assistant  chief 
engineer,  and  have  been  with  the  Dixie  Construction  Com¬ 
pany  since  that  time,  working  on  engineering  problems  of 
construction  and  design  handled  by  that  company. 

Q.  At  the  time  of  the  issuance  of  license  by  the  Fjederal 
Powrer  Commission  to  the  Alabama  Power  Company  for 
the  development  at  Mitchell  Dam,  and  prior  thereto,  wrere 
you  acquainted  with  the  Mitchell  Dam  site  and  the  I  Coosa 
River  generally?  A.  Yes,  sir. 

Q.  Have  you  made  a  study  of  the  value  of  Mitchell 
481  Dam  site  at  the  time  it  went  under  the  license?  A. 

Yes,  sir ;  I  made  a  study  of  the  steam  equivalent  value 
of  the  site  of  the  company. 

Q.  Will  you  please  state  to  the  Commission  wha|t  that 
value  is  and  how  you  arrived  at  that  value?  A.  Ijfound 
a  value  of  $7,073,000.  I  wall  have  to  explain  first  that  the 
power  output  of  a  hydroelectric  plant  is  divided  into  two 
principal  factors.  One  is  its  ability  to  carry  a  load  at  the 
time  of  the  lowest  flow  in  the  load  curve  of  the  conkpany, 
and  the  other  is  its  ability  to  furnish  energy  throughout 
the  vear. 

*  i 

Q.  Have  you  some  figures  that  you  have  drawn  up?  I 
w-ish  you  would  give  them  to  Mr.  Teegarden  in  ordejr  that 
the  engineer  may  see  them.  A.  I  have  only  one  copy!  here. 
I  will  have  to  use  it.  (Producing  a  paper.) 

Q.  Is  this  one  complete  copy  that  you  gave,  me!?  A. 
Each  sheet  is  a  complete  copy. 


i 
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Commissioner  Garsaud.  May  I  ask  just  at  this  point, 
when  was  this  valuation  made? 

A.  I  just  made  it.  The  Alabama  Power  Company  system, 
like  all  systems,  has  its  own  peculiarities,  that  is,  peculiari¬ 
ties  of  load  curve  and  of  the  various  generating  plants, 
being  made  up  of  hydro  plants  which  are  commonly  called 
“run  of  river ”  plants,  hydro  plants  that  w*e  call 

482  storage  plants,  and  steam  plants. 

The  way  I  have  determined  this  steam  equivalent 
value  is  to  determine  the  cost  of  an  equivalent  steam  power 
of  the  same  class  of  power  as  that  produced  at  Mitchell 
Dam.  That  is  the  reason  I  mentioned  the  two  factors,  the 
capacity  factor  and  the  energy  factor.  This  particular 
plant  has  a  capacity  value  in  the  load  curve  of  37,000 
kilowatts.  It  has  an  average  year  energy  value  of  349,000,- 
000  kilowatt  hours.  Those  two  figures  measure  the  value 
of  the  power  output  of  the  plant  to  the  system.  Estimat¬ 
ing  the  cost  of  that  same  amount  of  power  as  made  by 
steam,  wfith  figures  that  would  apply  in  1921,  I  have  the 
yearly  value  of  the  same  plant  of  steam  power.  The  ca¬ 
pacity  of  37,000  kilowatts  at  $11.75  per  k.  w.  year  is  the 
capacity  value  in  dollars  of  $434,750.  The  energy  value 
which  must  be  added  to  that  for  the  349,000,000  kilowatt 
hours  at  2.26  mills  is  $788,540.  To  get  the  yearly  value  then 
of  the  power,  we  must  add  those  two  figures  together,  which 
gives  me  a  figure  of  $1,223,290. 

When  we  come  to  make  that  same  class  of  power  with 
the  hydro  plant  we,  of  course,  have  expense,  so  that  I 
next  calculate  the  yearly  cost  of  this  same  class  of  power 
when  made  at  Mitchell  Dam. 

The  investment  in  the  Mitchell  Dam  site  for  reservior 
plant  and  equipment,  excluding  this  investment  in  the  ac¬ 
quisition  of  the  site,  is  $7,146,056.  Fixed  charges  on 

483  this  figure  at  8-1/2  per  cent  gives  $607,415. 

Mr.  Teegarden.  $657,000? 

A.  No,  $607,415.  To  that  I  add  the  operation  and  main¬ 
tenance  of  the  plant,  $50,000  a  year,  and  that  gives  the 
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figure  that  you  refer  to,  $657,415,  as  the  yearly  cost  of  this 
power.  These  figures  are  each  comparable. 

Subtracting  the  $657,415  from  $1,223,290  yearly  value 
I  have  a  yearly  saving  over  cost  of  the  steam  equivalent  of 
$565,875.  Capitalizing  this  figure,  yearly  saving,  ^it  8  per 
cent,  I  have  a  yearly  saving  capitalized  at  8  per :  cent  of 
$7,073,000  as  the  value  of  the  site  at  the  time  of  the  license. 

I  might  explain  the  note  then  at  the  bottom  of  the  page, 
which  shows  how  I  derived  the  unit  that  I  have  used.  In 
determining  a  capacity  value  of  the  steam  equiyalent  I 
used  $11.75.  To  get  this  figure  I  calculated  the  investment 
in  a  steam  plant  at  $100  per  kilowatt  and  used  fixed  charges 
on  the  steam  plant  as  10  per  cent.  That  gave  a  yearly 
cost  of  steam  per  k.  w.  for  fixed  charges  of  $10  per  kilo- 
wTatt  year.  Of  course,  in  addition  to  that  there  arej  certain 
other  fixed  operating  and  maintenance  expenses  whether  the 
plant  operates  or  not,  whether  the  plant  actually  makes 
energy  or  not.  Using  for  that  $1.75  per  kilowatt  year  and 
adding  those  two  figures  together,  I  have  $11.75  per  kilo¬ 
watt  year,  the  figure  used  above. 

484  For  finding  the  energy  equivalent  I  have  deter¬ 
mined  the  additional  expense  per  kilowatt  hour  for 
each  kilowatt  hour  made.  Using  for  fuel  coal  at  $1.80  per 
ton,  and  freight  87  cents  per  ton,  I  have  a  total  cost!  of  fuel 
of  $2.67  per  ton. 

The  efficiency  of  a  plant  built  at  that  time  at  $100  per 
kilowatt,  with  coal  of  the  heat  values  that  we  have! in  this 
field  would  require,  on  an  average,  1-1/2  pounds  per  each 
kilowatt  hour  generated.  Then  the  $2.67  a  ton  is,  of  course, 
1.33  mills  per  pound,  and  at  1-1/2  pounds  per  k.  w.lh.  is  a 
cost  for  fuel  per  k.  w.  h.  of  two  mills. 

The  $1.75  per  k.  w.  that  I  used  above  does  not  take  up 
quite  all  of  the  operating  expense.  With  each  kilowatt  hour 
generated  there  would  be  an  increased  operating  an(ji  main¬ 
tenance  expense  of  .26  mills.  Adding  that  to  the  2  mills 
you  have  2.26  mills  per  k.  w.  h.,  which  accounts  for  the  figure 
used  above  in  determining  the  steam  equivalent  value  of 
this  power.  j 
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By  Mr.  Turner: 

Q.  The  figures  of  cost  and  expense  that  you  mentioned 
there,  are  they  based  on  1921  figures?  A.  Yes,  sir. 

Q.  And  are  experience  figures?  A.  Yes,  sir. 

Q.  And  in  your  opinion  are  those  figures  reason- 

485  able?  A.  I  think  they  are  reasonable  and  comparable 
all  the  way  through. 

Q.  Is  there  anything  further  that  you  wish  to  say  with 
reference  to  that  statement,  Mr.  James?  A.  No,  sir. 

Cross-examination. 

By  Mr.  Teegarden : 

Q.  You  heard  Mr.  Thurlow’s  testimony,  Mr.  James?  A. 
Yes,  sir. 

Q.  Your  computation  of  the  value  of  these  properties  as 
of  1921,  like  that  of  Mr.  Thurlow  as  of  1913,  is,  of  course, 
is  it  not,  based  upon  the  earning  power  of  these  properties 
in  terms  of  the  coal  cost  saving  on  the  power  as  generated 
on  the  same  class  and  amount  of  power  as  you  expected  to 
be  generated  and  had  been  generating  on  these  properties, 
is  it  not?  A.  I  think  you  can  speak  of  it  as  earnings  if 
you  care  to,  but  I  am  concerned  here  only  with  testing  one 
against  the  other. 

Q.  That  is  the  reason  you  said  earnings  in  terms  of  coal 
cost  saving?  A.  Yes,  sir;  that  is  correct. 

Q.  Earning  power,  rather,  in  terms  of  coal  cost  savings  ? 
A.  Yes,  sir. 

Q.  And  you  did  not  consider  either,  in  your  compu- 

486  tation,  any  question  of  comparative  land  values,  that 
is,  the  value  of  land  as  such  on  the  open  market  at 

the  time?  A.  No,  sir;  I  used  for  the  investment  in  the 
reservoir  plant  and  equipment,  the  cost  of  the  Mitchell 
Dam  site,  the  Mitchell  Dam  plant  and  equipment. 

Q.  You  used  in  that  the  cost  of  other  lands  than  those 
here  in  issue,  at  their  actual  cost,  did  you?  A.  Yes,  sir. 

Q.  Just  as  Mr.  Thurlow  used  them  at  this  estimated 
cost  of  acquisition?  A.  I  used  them  at  their  actual  cost. 
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Q.  Do  you  happen  to  know  how  their  actual  cost  as  you 
used  them  compared  with  the  estimated  cost  for  their  ac¬ 
quisition,  as  given  by  Mr.  Thurlow?  A.  I  didn’t  s$e  the 
detailed  figures  backing  up  what  Mr.  Thurlow  said.  ! 

Q.  You  never  saw  those  figures  that  were  back  of  hifc  esti¬ 
mate?  A.  I  saw  those  figures  put  in  the  testimony,  but  I 
didn’t  see  his  estimates  back  of  those. 

Q.  I  mean  as  to  the  land  costs?  A.  No,  sir. 

Q.  Are  you  able  to  say  -whether  this  valuation  of  yours 
relates  to  the  same  parcels  of  land  covered  by  Mr.  Thur¬ 
low ’s  testimony,  that  is,  to  the  parcels  of  land  -which 

487  -were  acquired  with  the  merging  companies  in  the 
merger  of  1913,  and  to  no  other  parcels?  jA.  I 

should  say  it  does.  This  is  an  estimate  of  the  value  of  the 
site. 

Q.  Now,  yet’s  get  that  definitely.  This  is  the  estimate 
of  the  value  of  the  site  of  the  Mitchell  Dam?  A.  Yes. 

Q.  Do  you  include  in  that  all  projects,  land  connected 
with  the  Mitchell  Dam  project,  as  so  defined,  for  instance, 
in  the  Federal  Power  Commission  license  covering  the  proj¬ 
ect?  A.  The  cost  of  the  remainder  of  those  project  lands 
is  in  the  figures  used  here  for  the  cost  of  reservoir!  and 
plant  and  equipment. 

Q.  I  am  just  trying  to  get  clearly  the  identity  betwee^i  the 
lands  covered  by  this  valuation  and  the  five  parcels  of  land, 
is  it  not — the  five  parcels  of  land  involved  in  this  question. 

Mr.  Turner.  Either  four  or  five.  I  am  not  sure  wjiich. 

By  Mr.  Teegarden: 

Q.  What  you  did  was  to  take  the  recorded  cost  of  l^nds 
for  the  Mitchell  Dam  site,  as  recorded  on  the  company’s 
books,  and  deduct  from  that  all  parcels  not  recorded  at 
actual  cost  of  acquisition,  or  how  did  you  determine!  the 
parcels  to  which  this  valuation  is  applicable?  A.  I  took 
the  figure  in  the  initial  cost  statement  of  $10,646,056 

488  as  the  total  cost. 

Q.  For  reservoir  plant  and  equipment?  A.  |For 
everything,  and  separated  it  into  its  two  parts,  one  the  ac- 
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quisition  of  the  site,  $3,500,000,  and  the  other  the  reservoir, 
plant  and  equipment,  $7,146,050. 

By  Commisioner  Garsaud : 

Q.  The  $7,000,000,  then,  would  not  only  include  the  lands, 
the  division  represented  by  the  three  and  a  half  million 
dollars,  but  would  include  lands  subsequently  acquired? 
Is  that  right?  A.  You  refer  to  $7,073,000? 

Q.  Yes.  A.  That  is  my  estimate  of  the  value  of  the 
site. 

Q.  But  I  am  just  trying  to  get  it  clear.  I  understood 
Mr.  Thurlow  to  say  that  they  were  lands  at  the  time  the 
calculations  were  made  in  1913,  other  than  those  repre¬ 
sented  by  the  merger  that  had  to  be  acquired,  and  therefore 
they  were  not  included  in  these  valuations,  and  therefore  on 
that  he  based  a  price  per  acre.  Now,  I  presume  that  those 
lands  were  subsequently  acquired  and  added  to  this  parti¬ 
cular  project?  A.  Yes,  sir. 

Q.  Now,  when  you  take  out  from  the  total  of  the  initial 
cost  statement,  -which  was  $10,000,000,  the  $7,000,000,  the 
cost  of  equipment,  you  leave  only  three  and  a  half  million 
dollars  as  the  cost  of  acquisition  of  site?  A.  Cor- 
489  rect. 

Q.  Then  you  arrive  at  the  value  of  the  site  itself 
as  $7,000,000?  A.  Yes,  sir. 

Q.  But  in  that  you  have  some  lands  that  were  figured  at 
some  other  figure  in  1913,  and  that  must  be  included  in  the 
$7,000,000,  are  they  not?  A.  In  that  I  have  the  land,  the 
site. 

Q.  Then  what  becomes  of  the  lands — were  those  lands  in¬ 
cluded  in  this  project  that  were  acquired  subsequently  to 
the  merger?  If  they  were,  where  are  they  represented  in 
this  $10,000,000?  A.  The  lands  that  were  acquired  subse¬ 
quent  to  the  merger  are  in  the  figure  of  $7,146,000. 

Q.  In  other  words,  those  lands  are  not  in  the  three  and 
a  half  million?  A.  No,  sir. 

Q.  They  are  in  the  seven  million?  A.  Yes,  sir. 
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Q.  In  other  words,  then,  as  I  take  your  conclusion,  it  is 
that  had  the  merger  taken  place  in  1921,  and  the  job  bRen 
given  to  you  instead  of  Mr.  Thurlow,  that  you  would  have 
found  a  valuation  for  the  Mitchell  site  at  that  time  as  $7,- 
000,000  instead  of  three  and  a  half  million?  A.  CorrectL 

490  By  Mr.  Teegarden : 

Q.  You  made  no  personal  check  of  the  parcels  of  land 
represented,  however,  did  you,  Mr.  James,  to  determine 
just  what  parcels  are  represented  in  the  three  and  a  hulf 
million,  and  what  parcels  are  represented  in  the  $7,146,056? 
A.  No,  sir. 

Mr.  Teegarden.  That  is  all. 

By  Commissioner  Draper : 

i 

Q.  Mr.  James,  it  wouldn’t  make  any  difference  in  ypur 
calculation  whether  there  was  one  acre  of  land  or  11,000 
acres  of  land,  w’ould  it,  if  you  could  develop  the  same  amount 
of  energy?  A.  No,  sir.  j 

Q.  The  lands  wouldn’t  enter  into  it  at  all?  A.  No,  sirj. 

Mr.  Teegarden.  With  this  exception,  Mr.  James — 

Commissioner  Draper.  I  mean  just  on  his  calculation,  i 

Mr.  Teegarden.  The  only  difficulty  is  that  if  you  had  in¬ 
cluded  in  the  $7,146,056  a  part  of  the  lands  which  were  Re¬ 
quired  through  the  merging  company,  then  your  result 
would  not  represent  a  comparable  valuation  of  that  same 
land?  A.  No,  sir. 

Mr.  Tegarden.  That  is  the  only  importance,  of  getting 
the  identity  of  parcels.  A.  Yes,  sir. 

491  By  the  Chairman : 

Q.  I  would  like  to  ask,  Mr.  James,  the  cost  of  the  coali  is 
based  on  actual  figures,  is  it,  for  that  year?  A.  That  is  an 
average  figure. 

Q.  Based  on  experience?  A.  Yes. 

Q.  As  of  that  year?  A.  Yes,  sir. 

Q.  And  the  same  way  your  efficiency  figure  of  l-li/2 
pounds  of  coal  to  the  kilowatt  hour?  That  is  based  on  ex- 
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perience  of  the  steam  plants  of  the  Alabama  Power  Com¬ 
pany?  A.  Of  the  steam  plant  costing  $100  per  kilowatt. 

Q.  Of  course,  I  realize  that  you  could  spend  more  money 
and  use  less  coal,  but  make  less  money?  A.  Yes,  sir. 

Q.  And  following  the  same  line  that  I  did  with  Mr.  Tliur- 
low,  I  notice  that  you  figure  fixed  charges  on  the  hydro 
at  8-1/2  per  cent,  and  10  on  the  steam.  Of  course,  the  de¬ 
preciation  figure  is  the  difference?  A.  The  difference  in 
depreciation. 

Q.  And  even  then  your  figure  is  a  little  low,  isn’t  it? 
8-1/2  for  your  fixed  charges,  as  I  understand  it,  includes 
interest,  depreciation  and  taxes?  A.  Yes,  sir.  I  think 
it  is  a  reasonable  figure. 

Q.  But  whether  it  is  exactly  right,  it  is  an  equiva- 
492  lent  figure,  an  equivalent  estimate  in  both  cases,  on 
both  sides?  A.  Yes,  sir. 

By  Commisioner  Garsaud: 

Q.  You  didn’t  see  any  necessity  of  including  in  this  any 
standby  plant?  A.  I  haven’t  figured  it  in  just  the  same 
way.  I  have  only  taken  the  two  factors  of  the  power,  the 
ability  of  this  plant  to  carry  a  load  all  the  time,  and  its 
energy,  and  I  have  given  a  value  to  those  two  factors. 

Q.  That  is  due  to  conditions  now  existing  at  the  Mitchell 
Dam  different  from  those  contemplated  at  the  time  of  Mr. 
Thurlow’s  valuation  of  1913, 1  suppose?  A.  Yes,  sir. 

The  Chairman.  You  have  given  it  no  higher  value  than 
it  would  have — I  mean  no  higher  capacity  value  than  it 
would  have  at  low  water? 

A.  That  is  correct. 

The  Chairman.  So  there  is  no  standby,  as  I  understand, 
necessary? 

A.  No,  sir. 

(Witness  excused.) 

*#•••••*•* 

495  THOMAS  W.  MARTIN,  a  witness  of  lawful  age, 
called  by  and  on  behalf  of  the  licensee,  having  been 
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first  duly  sworn  according  to  law  by  the  Chairman,  wag  ex¬ 
amined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Turner : 

Q.  Will  you  state  your  name  for  the  record?  A.  Thojnas 
W.  Martin. 

Q.  And  you  live  in  Birmingham,  Alabama?  A.  Yes,  isir. 

Q.  In  1913,  what  was  your  relation  to  the  Alabama  Polwer 
Company,  Mr.  Martin  ?  A.  I  was  general  counsel  of  the 
company  and  also  a  member  of  the  board  of  directors,  j 

Q.  You  held  no  office  in  the  Alabama  Power  Company 
at  that  time?  A.  No,  other  than  as  stated. 

Q.  Did  you  have  any  connection  with  the  companies  that 
were  brought  into  the  Alabama  Power  Company  as  a  result 
of  the  merger  of  July,  1913?  A.  As  of  what  time,  |Mr. 
Turner? 

Q.  As  of  that  time.  A.  Well,  I  was  counsel  |for 
496  the  group  consisting  of  James  Mitchell  and  asso¬ 
ciates,  who  had  interests  in  all  of  the  companies  at 
that  time  that  came  into  the  consolidation. 

Q.  Were  you  associated  with  Mr.  Mitchell  when  he  came 
into  the  Alabama  purchasing  these  properties?  A.  N6,  I 
was  not  associated  with  him  until  after  he  came  into  the 
State.  At  the  inception  of  his  interest,  his  activity,  in  jthe 
State,  I  was  practicing  law  in  the  City  of  Montgomery,  and 
was  counsel  for  several  of  the  companies  then  owning  un¬ 
developed  water  power  properties.  Those  companies,  how¬ 
ever,  in  which  I  was  interested  as  counsel,  owned  proper¬ 
ties  on  the  Tallapoosa  River,  a  parallel  stream  with  the 
Coosa  River. 

And  Mr.  Mitchell — James  Mitchell — I  refer  to  him|  as 

Mr.  Mitchell  generally — came  into  the  State,  in  pursuance 

of  an  understanding,  or  an  introduction,  perhaps  I  might 

say,  that  he  had  already  received  through  certain  of  the 

citizens  of  the  State,  and  came  to  my  law  office  in  the  City 

of  Montgomery  twenty  years  ago  this  month,  inquiring  into 

. 

i 

i 
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the  affairs  of  the  companies  for  which  I  was  counsel.  From 
that  time  forward  until  his  death  in  1920,  I  was  intimately 
associated  with  Mr.  Mitchell. 

Q.  Will  you  just  tell  the  history  of  the  acquisition  of 
these  various  properties  prior  to  the  merger,  and  the  his¬ 
tory  of  the  merger  and  consolidation  of  July,  1913?  A.  I 
think  it  is  proper  to  say  that  there  are  several  dif- 

497  ferent  groups  of  properties  that  are  involved  in  one 
way  or  another  in  these  situations.  I  will  try  to  con¬ 
fine  myself  to  questions  and  facts  having  to  do  with  this 
immediate  situation  as  closely  as  I  can.  Yet,  at  times,  it 
will  overlap  into  other  projects  on  the  Coosa  River,  such  as 
the  Jordan  and  into  projects  on  the  Tallapoosa  River,  the 
largest  one  of  which  was  built  at  Cherokee  Bluffs,  which  is 
also  under  license. 

I  wfill  make  no  attempt  to  go  fully  into  the  matters  re¬ 
lating  to  these  other  projects,  such  as  the  Tallapoosa  situa¬ 
tion,  or  the  Jordan  Dam,  the  lower  one  on  the  Coosa.  At 
the  best,  this  whole  effort  which  I  will  make  to  give  you 
the  facts  is  involved  and  presents  difficulties,  in  trying  to 
rehearse  the  events,  some  of  which  are  twenty-five  years 
old,  and  running  down  to  more  recent  periods. 

I  should  like,  Mr.  Chairman,  if  it  is  permissible  for  me  to 
draw  your  attention  to  a  map  which  is  substantially  the 
map  attached  to  the  application  for  the  Mitchell  Dam  li¬ 
cense  (handing  printed  map  to  members  of  the  Commis¬ 
sion).  It  shows  in  a  way  the  outlines  of  the  transmission 
system  as  it  existed  about  the  time  the  Mitchell  Dam  license 
was  applied  for  in  1920. 

For  the  information  of  the  Commission,  I  should  like  in 
the  beginning  briefly  to  call  attention — 

Q.  (interposing)  Will  you  give  one  of  those  to  the 

498  Reporter,  so  that  he  can  mark  it  and  we  can  in  that 
way  identify  those  as  they  are  used.  A.  A  map 

showing  the  transmission  system  of  the  State,  approxi¬ 
mately  as  it  exists  at  present,  except  for  certain  of  the  sec¬ 
ondary  rural  lines,  and  the  relationship  of  the  distribution 
system  in  Alabama  to  systems  in  adjoining  States. 
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By  Mr.  Teegarden : 

Q.  That  is  the  second  map?  A.  This  is  the  first  majp  to 
which  I  referred;  that  is  entitled  “Alabama  Power  Com¬ 
pany  Electric  Distribution  System,  February,  1922”.  j 

i 

•  ♦  *  •  #  *  #  •  *  j  • 

The  Witness.  The  second  map  to  which  I  refer  is!  en¬ 
titled  “The  Commonwealth  and  Southern  Corporation 
Properties”,  which  contains  the  principal  lines  of  the  system 
of  the  Alabama  Power  Company,  showing  their  connec¬ 
tion,  as  stated  above,  with  systems  in  adjoining  States. 

*  *  #  *  *  *  #  #  •  |  * 

j 

The  Witness.  The  next  map  is  entitled  “Alabama 
Power  Company  Transmission  Line  Map,  Revised  to  $ep- 
tember,  1930”;  that  is  an  enlarged  map  of  the  system 
of  that  company,  showing  again  its  transmission 
499  line  and  is  complete,  except  for  a  part  of  !  the 
smaller  rural  distribution  lines. 

i 

*  #  *  •  *  *  #  *  *  # 

! 

The  Witness.  I  refer  to  these  maps,  that  the  Commis¬ 
sion  may  understand  a  question  which  presents  itself  in 
this  problem  of  ascertaining  the  net  investment  in  this 
project,  because  in  the  period  from  June  30,  1920,  j  the 
fixed  capital  of  the  Alabama  Power  Company  increased 
from  approximately  $35,000,000  to  $166,000,000,  at  Decem¬ 
ber  31,  1929,  or  an  increase  of  about  $131,000,000  in  I  the 
nine  and  one-half  years  during  which  the  three  Federal 
projects  were  under  construction. 

In  this  period — and,  in  fact,  I  should  say  in  the  period 
from  the  beginning  of  the  actual  work  of  the  company  in 
1912,  there  were  constructed,  to  the  end  of  1930,  a  tjotal 
in  hydro  and  steam  plants,  plants  with  a  capacity  of 
756,000  horsepower,  consisting  of  steam  plants  'with  a 
capacity  of  222,000  horsepower  and  hydro  plants  of  534*000 
horsepower. 


i 

i 

j 


416 


Thus  you  will  see  that  the  carrying  on  of  these  projects 
— the  construction  of  these  projects — was  simultaneous 
with  the  rapid  growth  and  development  of  this  company, 
from  its  status  with  nothing  in  1912,  with  a  transmission 
system  which  covered,  perhaps,  a  third  of  the  State  in 
1920,  to  a  system  which  covered  the  entire  State 

500  in  1930. 

And  you  must  necessarily,  therefore,  consider  the 
question  of  costs,  in  connection  with  the  fact  that  this 
work  was  carried  on  simultaneously  with  this  extension 
of  its  operating  system,  and  the  company  was,  at  the 
beginning  of  these  projects,  a  substantial  operating  com¬ 
pany.  Therefore,  there  are  problems  which  are  involved 
which  would  not  be  involved  if  we  were  considering  solely 
a  construction  project,  which  had  no  relation  to  dealing 
with  an  operating  company. 

As  you  gentlemen  will  see,  this  Mitchell  dam  site  is 
located  on  the  Coosa  River  in  middle  Alabama.  It  is 
downstream  from  the  Lay  Dam,  formerly  called  the  Lock 
12  Dam,  and  somewhat  upstream  from  the  Jordan  Dam, 
on  the  same  river. 

These  three  developments,  as  you  will  observe,  are 
approximately  in  the  middle  of  the  State.  The  Coosa 
River  runs  from  northeast  to  southwest,  and  is  one  of  the 
most  important  rivers  in  that  section  of  the  country. 
The  Tallapoosa,  a  parallel  stream,  joins  'with  the  Coosa 
above  Montgomery,  forming  the  Alabama  River. 

On  the  Tallapoose  River  is  the  Martin  Dam,  or  the 
Cherokee  Bluffs  Development,  with  two  other  develop¬ 
ments  downstream  from  that,  one  called  Upper  Tallassee, 
and  the  other  the  Lower  Tallassee  Dam.  The  latter  two 
are  not  involved  in  Federal  licenses ;  the  former  is. 

The  Coosa  River,  as  you  will  understand,  was  surveyed 
by  the  Government  engineers  many  times,  with  a 

501  view  to  its  improvement  for  navigation.  Many 
proposed  dams  were  laid  out  of  low  lift,  and  as  the 

water  power  question  came  more  and  more  into  discus- 
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sion,  the  idea  of  increasing  the  height  and  reducing  jthe 
number  of  dams  was  involved.  Yet  it  was  not  an  easy 
matter,  once  a  plan  was  laid  for  the  improvement  of  that 
river,  to  change  it  in  a  radical  manner. 

The  first  effort  to  do  so  was  in  1907 — in  fact,  in  1906. 
There  was  organized  on  December  4,  1906,  by  W.  P.  iay 
and  associates,  of  Gadsden,  Alabama,  the  Alabama  Poorer 
Company.  On  yesterday,  the  fourth  of  December,;  it 
happened  to  be  the  twenty-fifth  anniversary  of  the  organi¬ 
zation  of  the  company. 

That  company  was  organized  with  the  view  of  develop¬ 
ing  particularly  the  water  power  at  Lock  12,  and  shoiftlv 
after  its  organization  obtained  from  Congress  a  charter 
to  go  ahead.  But  the  height  of  the  dam  was  to  be  spell 
as  would  meet  the  approval  of  the  Chief  of  Engineers  pud 
the  Secretary  of  War.  That  act  was  approved  on  Match 
4,  1907. 

The  Alabama  Power  Company  was  organized  witl}  a 
paid-in  capital  of  $5,000.  Its  incorporators  were  all  citi¬ 
zens  of  Gadsden,  Alabama,  consisting  of  Mr.  Lay  and  his 
son,  and  his  counsel,  Mr.  Hood. 

From  then  on  until  the  middle  of  1913,  the  capital 
structure  of  the  Alabama  Power  Company  was  unchanged. 

Shortly  after  it  was  organized,  other  companies 
were  organized;  one  called  the  Alabama  Power!  & 
502  Electric  Company  was  organized  in  1908,  likewise 
with  a  nominal  capital,  with  a  view  of  developing 
at  another  point  on  the  Coosa  River. 

Another  company  was  organized  called  the  Wetumpka 
Power  Company,  by  another  group,  for  a  development 
down  the  river,  located  in  the  town  of  Wetumpka. 

Another  group  was  organized  to  develop  what  Was 
known  as  the  Lock  18  site,  using  the  name  of  Alabaijna 
Electric  Company. 

In  all,  there  were  four  principal  companies  organised 
in  these  years,  1906,  1907,  and  1908,  by  various  citizeins 
of  that  section  of  Alabama.  Those  companies  had  nomi- 
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nal  capital  in  their  organization,  and,  so  far  as  it  was 
expressed  in  their  capital  structure,  continued  with  the 
initially  issued  capital  practically  down  to  the  time  of 
the  consolidation  of  1913. 

In  1907  there  was  organized  still  another  company, 
called  the  Alabama  Power  Development  Company,  by 
Messrs.  S.  Z.  &  R.  A.  Mitchell,  of  the  Electric  Bond  & 
Share  Company.  They  began  shortly  afterwards  the 
development  of  a  water  power  on  the  Chocolocco  Creek. 
They  acquired  another  property,  on  the  Little  River,  a 
tributary  of  the  Coosa,  and  began  the  construction  of  a 
15,000  horsepower  steam  powrer  plant  at  Gadsden,  and 
purchased  several  distribution  systems  in  the  State  of 
Alabama  and,  in  fact,  were  engaged  in  the  beginning  of 
1912  in  a  very  considerable  program. 

503  Going  back  now  for  a  moment  to  the  Alabama 
Power  Company,  soon  after  that  company  was 
organized, — the  problem,  of  course,  was  not  only  to  or¬ 
ganize  the  company,  but  to  get  something  done — Mr.  Lay 
and  associates  employed  engineers,  and  employed  counsel. 
Their  engineer,  employed  for  the  purpose  of  surveying 
the  river  and  laying  out  a  suitable  hydroelectric  develop¬ 
ment,  not  only  at  that  site,  but  at  some  other  sites,  was 
Colonel  Hugh  L.  Cooper. 

By  Mr.  Teegarden: 

Q.  I  did  not  get  that  name. 

A.  Colonel  Hugh  L.  Cooper.  Colonel  Cooper  was  then 
and  is  now  one  of  the  outstanding  hydraulic  and  electrical 
engineers  of  the  world,  and  he  proceeded  to  lay  out  a  plan 
of  development  for  the  Lock  12  or  Lay  Dam,  the  Lock 
14  site,  also  downstream  from  the  Lay  Dam,  and,  if  my 
recollection  serves  me  right,  for  the  proposed  develop¬ 
ment  at  Lock  7  on  the  Coosa  River. 

The  plans  which  he  prepared  were  submitted  to  and 
approved  by  the  Secretary  of  War  prior  to  1910,  as  the 
basis  on  which  the  development  would  go  forward  at  Lay 
Dam,  or  Lock  12. 
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Now,  there  were  other  companies  in  which  quite  differ¬ 
ent  groups  of  citizens  of  Alabama  were  interested — the 
Birmingham,  Montgomery  &  Gulf  Power  Company  was 
organized  in  1900;  the  Alabama  Interstate  Power!  Com¬ 
pany  in  1907 ;  the  Muscle  Shoals  Hydroelectric 

504  Power  Company  in  1906.  In  this  group  were;  prin¬ 
cipally,  H.  C.  Jones;  J.  A.  Princkard,  Jacl^;  For- 

rington,  and  Messrs.  Washburn,  Baker,  and  others.  It 
was  with  this  group,  namely,  with  the  first  two  concerned, 
that  I  was  identified  from  the  early  years  of  this  I  work. 
They  were  quite  different  and  distinct  in  their  efforts 
from  the  group  who  were  interesting  themselves  cjn  the 
Coosa  River.  That  is,  they  were  distinct  and  different 
and  proceeding  along  their  own  lines,  and  without  co¬ 
ordination  with  the  Lay  group  until  1912. 

In  the  fall  of  1911  and  the  early  part  of  1912,  Barnes 
Mitchell  and  associates  began  negotiations  with  thesej  part¬ 
ies  who  were  interested  in  the  Alabama  Power  Corfipany, 
the  Alabama  Power  &  Electric  Company,  and  the  We- 
tumpka  Power  Company.  They  were  not  all  interested 
in  each  company ;  some  were  and  some  were  not ;  !  there 
was  an  overlapping  of  interests.  But  they  negotiated  an 
arrangement  with  James  Mitchell  which  was  a  joint  pur¬ 
chase  of  their  stock  interests. 

The  other  company,  downstream  at  the  Jordan  or;  Lock 
18  site,  known  as  the  Alabama  Electric  Company;  was 
owned  by  another  group,  as  I  have  stated,  and  negotia¬ 
tions  were  in  progress  with  them,  which  continued  through 
1912  and  into  1918,  for  the  Lock  18  site,  as  well  as  for  the 
Mitchell  Dam  site. 

Mr.  James  Mitchell,  who  appeared  in  the  picture  in 
the  fall  of  1911,  was  a  citizen  of  Massachusetts — 

505  and  entirely  strange  to  Alabama.  Messrs.  S.j  Z.  & 
R.  A.  Mitchell,  to  whom  I  have  referred,  werie  na¬ 
tives  of  Alabama,  and  there  was  no  relation  between  the 
two,  no  personal  relation  between  the  two  Mitchells ;  I  will 
state  that  as  a  matter  of  information. 


j 
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When  Mr.  James  Mitchell  determined  to  go  ahead  on  a 
program,  it  was  in  his  own  mind  to  be  a  comprehensive 
program  which  would  involve  not  only  the  Coosa  River, 
but  the  Tallapoosa  River  situations.  With  that  in  view, 
he  caused  to  be  organized  a  company,  under  the  laws  of 
Canada,  called  the  Alabama  Traction,  Light  &  Power 
Company,  Limited,  through  which  company  he  was  to  en¬ 
deavor  to  raise  the  funds  with  which  to  purchase  these 
properties,  and  also  to  go  forward  with  development. 

As  a  matter  of  fact,  he  made  an  effort  to  organize  a 
program  for  the  financing  of  these  projects  in  America, 
but  there  were  few  bankers  and  few  business  men  who 
had  any  confidence  in  the  Alabama  water  power  situation 
at  that  period.  Many  had  looked  at  these  Coosa  River 
and  Tallapoosa  River  projects.  They  turned  them  down 
— even  the  S.  Z.  &  R.  A.  Mitchell  group.  It  remained, 
then,  for  James  Mitchell  to  undertake  to  do  something, 
in  the  doing  of  w*hich  all  others  had  failed  up  to  that  time. 
In  the  purchases  of  these  stockholding  interests  of  the  first 
group,  to  which  I  referred  as  the  Lay  Group,  namely, 
three  companies  on  the  Coosa  River,  the  Alabama 
506  Power  &  Electric  Company,  the  Alabama  Power 
Company,  and  the  Wetumpka  Power  Company, 
there  was  paid  to  them  a  total  consideration  for  these 
properties  of  $1,650,000,  distributed  as  follows: 

Cash  .  $200,000 

Five  per  cent  first  mortgage  bonds  of  Alabama 
Traction,  Light  &  Power  Company,  Limited. .  200,000 

12,500  shares  of  common  stock  of  the  Alabama 
Traction,  Light  &  Power  Company,  Limited, 


having  a  par  value  of  $100  per  share .  1,250,000 

Total  . $1,650,000 


Differences  arose  between  these  parties  as  to  the  divi¬ 
sion  of  the  proceeds.  Litigation  followed,  which  re¬ 
quired  a  period  of  several  years. 


i 
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By  Commissioner  Draper: 

Q.  I  do  not  like  to  interrupt  you;  but  in  that  $1,650,000 
— did  that  include  all  of  the  property  which  is  now  jused 
in  the  Mitchell  Dam? 

A.  No,  sir. 

Q.  I  mean  the  property,  not  the  money. 

A.  It  did  not  include  the  Mitchell  Dam  site. 

Q.  It  did  not? 

A.  No-,  sir.  This  group  did  not  own  it,  as  I  will 
507  explain. 

By  Mr.  Teegarden: 

Q.  If  I  may  interrupt  you,  in  order  to  get  it  cle8|r  at 
this  time,  without  going  back — you  are  speaking  now  of 
the  transfer  of  1913  to  the  Alabama  Power  Company? 

A.  No,  this  was  an  entirely  different  picture. 

Q.  What  was  the  date  of  this  transaction? 

A.  This  was  in  May,  1912. 

Q.  I  see.  It  was  between - ? 

A.  It  was  between  the  Lay  Group  and  Janies  Mitchell. 

Q.  Between  the  Lay  Group  and  James  Mitchell? 

A.  Yes. 

Now,  these  considerations  agreed  upon  were  deposited 
with  a  stakeholder,  for  the  benefit  of  the  stockholders  of 

I 

these  three  companies;  and  differences  arose  between 
them  which  they  could  not  settle;  so  they  went  intoj  the 
courts.  j 

The  courts  finally  adjudged  the  rights  of  the  parties; 
and  it  presents  an  interesting  discussion  of  this  whole 
problem,  under  the  title  of  Lay  v.  Hohenberg,  200  JUa., 
485,  also  reported  in  76  Southern  Reporter,  page  427, 
to  which  I  will  make  reference  later. 

Now,  I  referred  to  the  purchase  of  certain  property 
from  the  Electric  Bond  &  Share  Company  group,  Messrs. 
S.  Z.  &  R.  A.  Mitchell.  One  of  the  companies  entering 
into  this  consolidation  came  to  James  Mitchell  and  asso¬ 
ciates  from  that  purchase. 

j 

i 

i 
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508  Now,  in  taking  over  the  properties  of  the  Electric 
Bond  &  Share  Company,  there  passed  considera¬ 
tions  in  the  total  amount  of  $4,285,507.51,  consisting  of 
cash,  bonds,  and  common  stock  as  follows: 

Cash  .  $129,507.51 

Bonds  .  1,940,000.00 

22,160  shares  of  common  stock,  $100  par 
value .  2,216,000.00 


Total . $4,285,507.51 

Now,  in  this  same  period,  and  prior  to  the  consolidation, 
there  was  a  company,  the  Alabama  Electric  Company,  to 
which  I  have  referred,  dowmstream  from  the  Mitchell 
site,  now  shown  on  the  map  as  the  Jordan  Dam,  in  which 
there  were  different  groups  interested.  Henry  Horn, 
Macon,  Georgia,  had  some  interest  in  that  situation.  Horn 
had  also  become  the  owner  of  what  is  now  the  Mitchell 
Dam  site.  Henry  Horn  had  numerous  negotiations  with 
James  Mitchell,  looking  to  the  purchase  of  his  interests. 
Mr.  Horn  has  long  since  passed  away,  and  with  some 
difficulty  we  have  put  together  as  best  we  can  the  con¬ 
siderations  which  appear  to  have  passed  to  Henry  Horn. 
I  can  not  quite  allocate  the  considerations  precisely.  They 
run  in  the  total  amount  of  $206,400,  consisting  of  cash, 
bonds,  and  common  stock  of  this  same  company,  Alabama 
Traction,  Light  &  Power  Company,  Limited,  there  having 


been  paid: 

Cash  . $58,500 

Bonds  .  25,000 

Common  stock  .  99,000 


509  Q.  That  is  paid  by  Horn? 

A.  Paid  to  Horn  and  associates  by  James  Mit¬ 
chell. 

Now,  Horn’s  title  or  interest  in  this  so-called  Mitchell 
site  was  not  complete,  and  there  were  some  outstanding 
interests  which  continued  right  up,  practically,  to  the 
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time  that  the  consolidation  began  in  1913,  held  in  j  the 
names  of  Wadsworth,  Jackson,  Taylor,  and  others.  There 
were  certain  deeds  which  passed  from  those  individuals 
to  the  Alabama  Power  Company,  as  did  the  deed  from 
Henry  Horn  in  1913. 

Now,  the  preliminary  accounting  report  of  Messrs. 
King  and  Tomlin  in  this  case  makes  the  statement  that 
these  parcels  of  land,  3,  6,  81,  and  214,  have  been  charged 
to  the  project,  and  the  deeds  on  which  these  titles  were 
acquired  show  considerations  totaling  $583,  I  believej  he 
said. 

Mr.  Turner.  $5,883. 

The  Witness.  $5,883 — which  it  is  proposed  to  substitute 
for  the  proposed  elimination  of  $3,500,000,  set  up  as  fixed 
capital  not  classified  by  prescribed  accounts. 

In  short,  it  is  proposed  to  confine  this  investment  in 
this  property  to  the  amount  paid  in  cash  to  the  original 
land-owners  for  the  land  constituting  the  site  of  ;the 
Mitchell  Dam  who  conveyed  to  one  or  more  of  these  com¬ 
panies,  and  to  take  that  consideration  as  it  is  recited  and 
expressed  on  the  face  of  those  deeds. 

In  other  words,  we  are  to  consider  here,  according 
to  the  examiner,  nothing  save  that  which  was  j  re- 
510  cited  at  some  stage  in  these  passings  of  title  fijom 
the  individuals  to  one  or  more  companies. 

Mr.  Teegarden.  May  I  make  it  clear,  Mr.  Chairrpan, 
that  for  my  part  I  am  open  to  any  evidence  as  to  what  jthe 
actual  price  of  acquisition  of  those  lands  by  the  original 
companies  was,  regardless  of  the  amount  recited  in  the 
deeds? 

In  other  words,  if  it  is  different  from  the  amount  recited 
in  the  deeds,  we  are  not  relying  on  the  examiner’s  report. 

Mr.  Turner.  I  might  add,  to  further  clarify  the  reccjrd, 
that  the  site  that  Mr.  Martin  is  referring  to  there  is  the 
dam  site  at  14,  and  in  our  informal  conferences  we  caljled 
Mr.  Tomlin’s  attention  to  the  fact  that  he  had  not  included 
the  Mitchell  Dam  site  in  it;  and  he  amended  his  report 
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to  include  in  it  Parcel  9,  according  to  the  prices  shown 
in  those  deeds,  and  we  have  those  deeds  here  for  Parcel 
9,  and  they  total  around  $6,000,  approximately,  which 
should  be  added  to  the  $5,883.  Is  that  correct,  Mr.  Tomlin? 
'  (After  a  pause)  Mr.  Tomlin  verifies  my  statement. 

Mr.  Teegarden.  You  are  going  to  cover  all  of  that 
later? 

Mr.  Turner.  Yes,  we  are  going  to  cover  that  later. 

The  Witness.  Well,  whether  it  be  $6,000  or  $11,000,  at 
least,  on  the  face  of  the  examiner’s  report,  that  is  the 
sum  to  which  the  company  is  entitled  in  the  way  of 
511  net  investment  for  the  Mitchell  Dam  site. 

In  reaching  a  conclusion  such  as  that,  the  exami¬ 
ner  has,  in  effect,  decided  that  the  consolidation  of  1913 
is  an  invalid  effort;  that  the  laws  of  Alabama  did  not 
authorize  it. 

Commissioner  McNinch.  Mr.  Martin,  I  do  not  like  to 
interrupt  you,  but  does  not  that  appear  to  you  to  be 
argumentative,  rather  than  a  statement  of  fact? 

The  Witness.  Perhaps  it  is. 

Commissioner  McNinch.  We  held  Mr.  King  dowm  in 
that  wTay — testifying  to  facts. 

Mr.  Teegarden.  It  was  to  that  point  that  my  remark 
was  directed,  namely,  that  the  preliminary  accounting 
report  simply  represents  the  examiner’s  recommenda¬ 
tions,  upon  the  basis  of  the  vouchers  and  other  evidence 
then  before  him,  and  we  are  still  open  to  the  receipt  of 
any  further  evidence. 

So  that  I  think  it  w’ould  be  a  useless  consumption  of 
time  to  attempt  to  argue  the  preliminary  accounting  report 
at  this  time. 

The  Witness.  I  simply  did  that,  Mr.  Chairman,  so  as 
to  state  the  issues  to  -which  I  would  address  myself;  that 
is  all.  I  wull  not  go  further  into  it  then. 

In  fact,  much  that  I  would  say  would  be  unnecessary  to 
be  said,  if  the  consolidation  of  1913  were  not  challenged. 
In  this  consolidation  of  1913,  there  were,  as  I  have  stated 
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to  .you,  five  companies  owning  properties,  developed 

512  or  undeveloped. 

Now,  the  parties  to  that  consolidation  agreement 
recognized  that  a  great  deal  of  money  had  been  expended 
prior  to  the  consolidation,  which  had  not  appeared  in  the 
capital  structure  of  the  companies.  In  fact,  as  I  shall 
presently  note  to  you,  no  change  in  the  capital  structures 
having  been  made,  nevertheless  the  companies  wentj  for¬ 
ward  with  various  activities  of  a  corporate  nature,  which 
required  the  expenditure  of  funds,  which  were  advanced 
as  required  from  time  to  time  by  individuals  who  were 
the  stockholders. 

Now,  in  order  to  recognize  not  only  the  expenditures 
which  had  been  made  by  stockholders  in  the  years  past, 
as  well  as  the  value  of  the  properties  which  came  j  into 
the  consolidation,  these  shares  of  stock  to  which  reference 
have  been  made  were  issued,  namely 

70,000  shares  to  the  stockholders  of  the  Alabama  Power 
Company ; 

20,000  shares  to  the  stockholders  of  the  Alabama  Elec¬ 
tric  Company; 

7,500  shares  to  the  stockholders  of  the  Wetumpka  Power 
Company ; 

2,250  shares  to  the  stockholders  of  the  Alabama  Ppwer 
&  Electric  Company; 

And,  summing  up  the  figure  which  we  have  in  the 

record  of  $9,975,000.  , 

! 

513  By  Commissioner  McNinch: 


Q.  May  I  ask  you,  have  you  any  knowledge  as  to  these 
expenditures  made  by  stockholders  to  which  you  Ikave 
referred;  is  that  a  matter  of  personal  knowledge. on  your 
part? 

A.  Mr.  Commissioner,  I  was  identified  with  the  Ala¬ 
bama  Power  Company  prior  to  1912.  I  am  only  under¬ 
taking  to  refer  to  those  things  which  I  know  happened, 
and  which  necessarily  must  have  cost  something.  jFor 
instance -  j 

|  j 

j 
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Q.  Well,  are  you  not,  Mr.  Martin,  drawing  inferences 
from  documents  and  data  that  is  not  before  this  Commis¬ 
sion  and  is  not  going  to  be  put  before  the  Commission? 

A.  Yes,  to  this  extent:  You  take  the  development  at 
Lock  12,  and  the  proposed  development  at  Lock  14.  The 
plans  were  made  by  Colonel  Hugh  L.  Cooper.  They  arc 
a  part  of  the  record  in  this  case,  at  least,  so  far  as  Lock 
12  is  concerned.  They  bear  his  name.  There  is  no  other 
record  except  that;  he  made  those  plans,  made  the  survey. 
I  cannot  testify  that  he  did  so,  except  from  the  fact  that 
I  have  discussed  it  with  him  personally,  and  he  has  had 
occasion  to  testify  in  incidental  litigation  with  reference  to 
this  matter  in  the  courts  of  Alabama. 

Now,  I  also  want  to  refer  to  other  engineering  data 
which  has  been  offered  in  evidence.  There  was  offered 
yesterday  a  certified  copy  of  plans  which  were  prepared 
by  engineers  of  all  of  these  companies,  filed  in  the 
514  office  of  the  Secretary  of  State  of  Alabama,  at 
varying  periods  prior  to  1912,  to  establish  their 
rights  as  exclusive  and  prior  at  certain  places  on  the 
Coosa  River.  Those  statistics  are  here. 

Bv  Commissioner  McNinch: 

m 

Q.  Well,  as  a  lawyer,  do  you  think  that  is  the  best  evi¬ 
dence  as  to  expenditure — the  fact  that  the  service  was 
rendered,  and  then  the  inference  that  there  was  a  payment 
of  a  definite  amount  made  that  this  Commission  ought  to 
consider? 

A.  Well,  perhaps  the  best  .evidence  is  the  amount  paid 
to  those  gentlemen.  I  accept  it. 

Q.  But  that  is  an  inference  that  an  amount  was  paid 
them  for  services. 

A.  Yes.  But  I  think  it  is  a  matter  that  certainly  is 
apparent  on  its  face  from  these  documents — this  study 
could  not  have  been  made,  except  on  the  expenditure  of 
money. 

Q.  That  may  be  a  very  reasonable  inference;  but  the 
only  point  that  I  am  making,  and  I  am  insisting  upon  it, 
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is  that  it  may  be  a  proper  subject  for  argument  by  counsel, 
but  as  an  inference,  but  as  a  statement  for  a  witness  to 
make  as  to  facts  to  go  into  the  record,  that  a  payment 
was  made,  when,  admittedly,  it  is  an  inference  predicated 
upon  the  assumption  that  other  facts  did  exist,  I  do j not 
think  it  is  proper.  If  you  were  arguing  this  case  as 

515  counsel,  I  would  have  no  doubt  in  my  mind  that  it 
would  be  all  right  to  make  whatever  inference  you 

may  think  proper,  but  as  to  testimony  I  do  not  think  it  is 
proper.  j 

The  Witness.  Well,  I  am  bound  to  say  that  my  treat¬ 
ment  of  it  is  solely  that  of  one  who  has  acquired  the!  in¬ 
formation  in  contact  with  officers  and  individuals  yrho 
were  identified  with  the  companies.  And  that  is  true,  j 
Commissioner  McNinch.  Yes,  but,  at  best,  that  would 
be  hearsay,  as  a  matter  of  law,  would  it  not? 

The  Witness.  Well,  I  guess  that  would  be  true,  Mr. 
Commissioner.  ! 

Commissioner  McNinch.  Then,  Mr.  Chairman,  I  do  pot 
think  the  Commission  ought  to  consider  that  evidence — 
such  part  of  it,  I  mean,  as  is  admittedly  hearsay.  If  jwe 
are  going  to  do  that,  I  should  think  our  ruling  about  Mr. 
King’s  testimony  might  be  questioned. 

Mr.  Teegarden.  Mr.  Chairman,  I  recognize  the  diffi¬ 
culties  in  establishing  the  facts  of  the  nature  as  to  which 
Mr.  Martin  is  attempting  to  testify,  for  a  period  as  re¬ 
mote  as  the  time  here  concerned. 

My  own  attitude  is  that  I  should  not  object  to  the  testi¬ 
mony  of  a  type  which  might,  in  a — you  might  call!  it 
common  law  court — be  excluded  under  the  technical  rules 
of  evidence,  as  long  as  I  was  satisfied  that  it  substan¬ 
tially  represented  the  facts  in  the  case. 

516  On  the  other  hand,  when  it  comes  to  testifying  lto 
specific  amounts  of  money  paid,  even  assuming  tfiat 

it  seems  self-evident  that  some  money  was  paid,  we  haye 
a  good  deal  of  difficulty.  Of  course,  I  am  not  able  to 
satisfy  myself  as  to  the  substantial  accuracy  of  those 
facts,  and  any  admission  of  such  testimony  would  be  sub- 

! 
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ject  to  a  dispute,  on  the  basis  of  later  showing  that  the 
facts  were  otherwise. 

I  think  that,  in  order  to  place  the  matter  before  the 
Commission  in  a  fonn  which  will  permit  it  to  make  a 
ruling  on  the  question,  I  shall  object  to  the  admission  of 
such  testimony,  consisting  of  restatements  of  information 
gathered  from  experiences  of  others  over  the  course  of 
years. 

In  making  that  objection  I  might  say  that  if  some 
method  could  be  worked  out  for  giving  us  the  benefit  of 
Mr.  Martin’s  contact  with  these  questions  over  past  years, 
coupled  with  a  statement  as  to  just  how  the  information 
was  acquired,  so  that  the  Commission  would  be  able  to 
appraise  its  weight,  I  personally  should  welcome  such  an 
arrangement. 

Otherwise,  I  should  like  to  place  that  objection  before 
the  Commission. 

Commissioner  Garsaud.  Of  course,  I  do  not  suppose 
you  mean  to  imply,  Mr.  Commissioner,  that  because  the 
witness  is  not  able  at  this  time  to  prove  the  amounts 
expended,  it  does  not  follow  in  your  mind  that,  for  such 
items  as  he  could  prove  expenditures. 

517  Commissioner  McNinch.  For  such  others  as  he 
could  prove - 

Commissioner  Garsaud  (interposing).  Your  objection 
would  be  on  the  basis,  then,  that  if  he  could  prove  those 
amounts,  you  would  accept  them. 

Commissioner  McNinch.  No;  my  objection  is  on  the 
basis  that  the  witness  is  not  undertaking  to  state  matters 
within  his  own  knowledge — admittedly  so.  The  witness  is 
drawing  inferences  of  payments  for  certain  services  that 
were  alleged  to  have  been  made.  The  Commissioner  has 
no  information  as  to  the  circumstances  under  which  the 
services  might  have  been  made,  and  would  welcome  a 
statement  of  facts  as  to  that.  But  I  really  gathered  from 
Mr.  Martin’s  statements  that  if  these  were  inferences 
drawn  by  him  as  an  attorney  in  his  argument  before  the 
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Commission,  I  would  say  that  that  would  be  quite  proper 
to  draw  them.  But  as  a  witness  I  think  it  is  not  proper 
for  him  to  say  that,  because  certain  plans  were  made  Iby 
Colonel  Cooper,  therefore  necessarily  there  must  hdve 
been  money  paid,  and  we  must  consider  that  there  was 
money  paid  for  them. 

Mr.  Teegarden.  I  want  to  make  it  clear  that  anything 
in  the  nature  of  an  inference  of  the  witness  I  should  object 
to  unqualifiedly. 

Commissioner  McNinch.  Yes. 

518  Mr.  Teegarden.  What  I  had  in  mind  particularly 
was  this — to  illustrate: 

That  if  Mr.  Martin,  in  the  course  of  his  contact  with 
these  problems,  had  gone  over  at  the  time  the  papers  in¬ 
volving  the  transfer  of  a  certain  property  between  certain 
groups,  and  from  those  papers  and  discussions  with  tjie 
parties  concerned,  knew  to  his  satisfaction,  as  a  matter  of 
knowledge,  and  not  of  inference,  that  a  certain  considera¬ 
tion  was  paid  at  that  time — then,  perhaps,  we  might  work 
out  an  arrangement  which  would  permit  him  to  testify 
to  that  fact — plus  the  details  of  the  way  that  that  knowl¬ 
edge  came  to  him.  Then  the  whole  thing  could  be  ap¬ 
praised  by  the  Commission  as  to  its  weight.  I  do  not  s$e 
any  harm  in  that  sort  of  an  arrangement.  Of  course, 
anything  involving  the  inference  of  the  witness  upon  facts 
that  came  to  his  knowledge,  I  should  unqualifiedly  object 
to. 

Mr.  Turner.  Mr.  Commissioner,  may  I  ask  Mr.  Martin 
a  question  or  two,  which  I  think  will  clear  the  purpose  in 
bringing  out  this  thing? 

Commissioner  McNinch.  Yes. 

By  Mr.  Turner: 

i 

Q.  You  were  a  director  and  attorney,  as  you  have 
stated,  of  the  Alabama  Power  Company,  at  the  time  qf 
this  consolidation?  A.  Yes. 
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519  Q.  And  the  services  that  you  are  now  speaking 
of,  of  Colonel  Cooper  and  others,  were  considered 

by  the  consolidated  companies  as  having  been  added  value 
to  the  property,  and  that  was  considered  at  the  time  of 
the  consolidation? 

A.  It  w*as  considered  not  only  at  the  time  of  the  con¬ 
solidation,  but  was  a  vital  factor  in  the  purchase  of  the 
properties  by  Mitchell  and  associates  from  Lay  and  asso¬ 
ciates.  I  know  that  to  be  the  fact,  because  of  the  judg¬ 
ment  and  the  confidence  of  Mitchell  and  associates  in  the 
judgment  of  Colonel  Cooper  as  an  engineer. 

Mr.  Turner.  Now,  Mr.  Commissioner,  I  will  say  that 
our  theory  here  is — we  are  not  seeking  to  prove  what  the 
services  of  these  men  cost,  but  merely  to  show  the  fact 
that  they  did  render  service  that  was  of  value  to  the  con¬ 
stituent  companies.  They  had  a  small  capitalization;  it 
was  nominal.  And  the  purpose  is  simply  to  show  that 
they  had  expended  a  great  deal  more  than  the  capital  that 
they  had  put  in  it.  And  that  these  facts  were  in  the  minds 
of  the  directors  of  the  constituent  companies  when  they 
came  to  go  in  the  consolidation  in  July,  1913. 

Now,  that  is  the  purpose  of  the  testimony.  Of  course, 
we  agree  that  any  inferences,  or  any  statements  as  to  the 
amount  expended,  are  not  proper.  But  the  value  added 
to  these  constituent  companies  by  these  services  is,  to  our 
mind,  proper  evidence. 

520  Mr.  Teegarden.  You  are  speaking  of  the  merger 
services  now? 

Mr.  Turner.  Because  their  services  added  to  the  value 
of  the  properties,  and  the  value  of  their  services  was  con¬ 
sidered  when  they  came  to  value  the  property  for  merger 
purposes. 

Do  I  make  myself  clear? 

Commissioner  McNinch.  Yes. 

Chairman  Smith.  If  I  may  be  excused,  I  have  an  official 
appointment  to  meet  here,  but  I  will  wait  until  this  ques¬ 
tion  is  settled. 
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Commissioner  McNinch.  The  witness  has  testified  that 
certain  services  were  considered  by  the  reorganization 
group;  that  is  all  right,  as  I  see  it.  Now,  is  not  the 
orderly  way  to  proceed  now  to  show  what  these  services 
■were  ? 

Mr.  Turner.  Yes. 

Commissioner  McNinch.  That  is  all  right.  I  thipk 
that  is  perfectly  proper. 

Mr.  Teegarden.  Yes,  I  think  that  is  proper. 

By  Mr.  Turner: 

Q.  Now,  Mr.  Martin,  will  you  state — 

Commissioner  McNinch.  That  is,  the  services  that  he 
knows  about,  you  understand. 

Mr.  Teegarden.  Yes,  I  have  no  objection  to  that;  and, 
personally,  I  have  no  objection  to  the  recounting  of  his 
knowledge  of  these  transactions,  although  that  may 
include  to  some  extent  the  statement  of  others-U 
521  provided  the  testimony  also  includes  a  description 
of  the  way  the  knowledge  came  to  him.  j 

Mv  objection  was  addressed  to  statements  which  in¬ 
volved  the  witness’  own  inferences,  on  the  basis  of  that 
knowledge.  I  think,  with  this  discussion,  I  may  withdraw 
that  objection  to  any  specific  part,  with  the  understanding 
that  attempts  were  made  to  present  the  testimony  in  thait 
way. 

The  Witness.  I  appreciate  the  limitations,  and  I  am 
quite  willing —  j 

Commissioner  McNinch.  And  it  is  understood,  ojf 
course,  that  we  would  expect  the  witness  to  identify  the 
sources  of  a  particular  bit  of  information — that  Johh 
Smith,  for  instance,  or  whoever  it  was,  performed  cer¬ 
tain  services,  and  how  he  knows  it. 

Mr.  Teegarden.  Precisely. 
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By  Mr.  Turner: 

Q.  Now,  Mr.  Martin — 

Chairman  Smith.  If  that  is  decided,  I  will  ask  to  be 
excused;  and  Vice  Chairman  Williamson  will  conduct  the 
hearing  in  my  absence. 

(A  short  recess  was  taken.) 

By  Mr.  Turner: 

Q.  Mr.  Martin,  confining  yourself  to  the  limitations 
mentioned,  state  whether  or  not  you  know  that  Colonel 
Hugh  L.  Cooper  rendered  services  to  any  of  the 

522  constituent  companies  prior  to  the  merger  of  1913? 

A.  Yes,  he  rendered  services. 

Q.  Will  you  state  the  nature  of  those  services? 

A.  The  preparation  of  plans  for  the  development  at 
Lock  12,  at  Lock  15,  and  at  Lock  7,  on  the  Coosa  River. 

Q.  You  have  seen  those  plans? 

A.  Yes,  I  have  seen  those  plans. 

Q.  And  you  have  discussed  the  survey  of  Colonel  Cooper 
with  Colonel  Cooper  himself  ? 

A.  Yes,  I  have.  I  limit  my  testimony  with  respect  to 
Lock  7,  because  I  am  not  clear  in  my  mind  that  his  work 
pertained  to  that  site,  but  according  to  my  recollection  it 
did. 

Q.  Did  Ford,  Bacon  &  Davis  have  anything  to  do  with 
these  sites,  or  wnth  these  companies,  with  reference  to  sur¬ 
veys  and  reports,  as  to  their  availability  as  hydro  sites? 

A.  Yes,  they  made  also  an  elaborate  report  on  the  river. 

Q.  Do  you  recall  what  company  or  companies  this  work 
was  done  for? 

A.  My  mind  is  not  clear  as  to  which  of  the  companies 
the  work  was  done  for.  The  report  came  into  the  posses¬ 
sion  of  the  purchasing  group  in  1912,  and  naturally  had 
its  importance  to  those  who  were  examining  the  proper¬ 
ties.  I  remember  the  report  quite  distinctly. 

523  Q.  Did  Ford,  Bacon  &  Davis  do  any  work  on  the 
river  for  different  companies? 


433 


i 
i 

i 

| 

A.  Yes. 

Q.  What  was  the  nature  of  their  work? 

A.  It  was  an  examination  of  the  river,  its  profile,  strteam 
flow,  and  other  data  that  naturally  entered  into  the  calcu¬ 
lation  of  the  power  value,  or  power  opportunity,  at  any 
proposed  location,  or  at  these  proposed  locations. 

Q.  Your  knowledge  of  their  services  is  confined  to  their 
plans  and  surveys  and  reports  that  they  made? 

A.  Yes,  I  had  no  conversation  with  members  of  that 
firm  -with  respect  to  those  matters. 

Q.  Who  were  Solomon  &  Norcross? 

A.  They  were  engineers  located  in  the  City  of  Atlanta, 
Georgia. 

Q.  Did  they  do  any  work  in  connection  with  the  Coosa 
River  projects? 

A.  Yes,  they  were  the  engineers  for  the  Alabama  Elec¬ 
tric  Company,  in  the  development  of  their  plan  at  Ljock 
18 — now  Jordan  Dam —  and  it  is  my  recollection  that  they 
were  also,  in  part,  the  engineers  employed  by  the  ^e- 
tumpka  Power  Company,  in  working  out  their  plans  at 
Lock  15  on  the  Coosa  River.  They  did  a  great  deal  of 
work  over  a  number  of  years,  the  facts  of  which  came  be¬ 
fore  us  in  1912,  when  we  were  considering  taking  over 
these  properties. 

524  Q.  Your  knowledge  of  their  work  is  obtained  in 
what  manner? 

A.  From  knowledge  of  the  documents,  and  also  fi[om 
conversation  with  one  of  the  members  of  the  firm — which 
one  I  do  not  recall — and  I  am  under  the  impression  that 
they  have  both  passed  away.  (After  a  pause.)  They  have 
both  passed  away,  some  years  ago. 

But  I  had  conversations  with  one  of  the  members  of 
the  firm  touching  their  work. 

Q.  Did  W.  S.  Wynne,  formerly  an  engineer  with  |the 
Government,  also  make  some  studies  and  reports  in  con¬ 
nection  with  the  Coosa  River  projects  prior  to  the 
merger? 
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A.  Yes.  His  survey  of  the  river  was  made,  as  I  recol¬ 
lect,  in  behalf  of  the  Alabama  Power  Company. 

Q.  You  speak  from  your  own  knowledge  there,  do  you 
not? 

A.  I  am  not  quite  clear  about  Mr.  Wynne,  except  that 
he  was  doing  the  work;  I  know  that  he  was  doing  the 
work;  as  to  the  companies  he  worked  for,  I  am  not  quite 
clear;  it  is  one  of  this  group,  I  am  sure. 

Q.  Mr.  Thurlow  and  Mr.  Yates  also  did  work — ? 

A.  Yes,  they  came  into  the  situation  as  engineers  for 
Mitchell  and  associates  in  1912,  and  continued  their  work 
right  along  through  the  years.  Their  work  was  par¬ 
ticularly  of  importance  in  connection  with  the  proposed 
development  at  Mitchell  Dam,  which  was  a  site  not 
525  involved  in  any  preceding  studies  of  the  river. 

Mr.  Turner.  We  have  Mr.  Thurlow  here,  and  we 
will  put  him  on  later,  and  ask  what  he  knows,  and  also 
some  other  witnesses  that  we  have. 

By  Mr.  Turner: 

Q.  Now,  Mr.  Martin,  with  that  limitation,  will  you  con¬ 
tinue  your  story  of  the  negotiations?  Is  there  anything 
further  you  want  to  say? 

A.  The  importance  of  these  interests  in  this  engineering 
work  came  distinctly  before  the  directors  of  the  com¬ 
pany  in  connection  with  the  statutes  of  Alabama,  Sections 
6148-6150  of  the  Code  of  1907,  in  that,  by  virtue  of  this 
engineering  work  and  the  filing  of  the  charters  of  the  com¬ 
panies  and  the  plans  for  the  development  in  the  office 
of  the  Secretary  of  State  of  Alabama,  there  were  obtained 
prior  and  exclusive  rights  granted  by  that  system  of  laws. 
The  declaration  of  the  statute  was  so  emphatic,  and  the 
rights  were  so  definitely  granted,  that  it  was  necessary  to 
examine  the  entire  subject,  as  a  matter  of  fact  and  as  a 
matter  of  law,  in  order  to  determine  its  importance  and 
effect,  and  particularly  in  guiding  the  purchase  of  any  of 
these  properties  on  the  river,  because,  by  virtue  of  the 
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rights  granted  through  the  statute  on  the  filing  of  these 
documents,  it  was  apparent  that  no  one  company  could 
go  forward  and  acquire  the  rights,  or  any  part 

526  of  the  rights,  of  another  company,  which  might 
result  from  overlapping  or  changing  the  program 

of  development.  It  therefore  resulted  that  the  entire 
Coosa  enterprise  had  to  be  consolidated  in  order  to  mhke 
any  re-arrangement  or  readjustment  of  the  river  pro¬ 
gram. 

Q.  And  the  value  gained  by  the  filing  of  these  schedules, 
which  was  backed  up  by  the  engineering  studies,  was  a 
value  considered  by  the  directors  in  the  merger  of  19J.3? 

A.  Well,  as  I  stated,  it  was  not  only  of  value,  but  it 
was  a  necessary  legal  situation  which  would  have  pre¬ 
vented  the  proper  development  of  the  river,  unless  the 
companies  had  consolidated. 

Q.  Now,  will  you  proceed,  if  there  is  nothing  further 
on  that  subject,  with  the  negotiations  leading  up  to  tjhe 
merger  of  1913. 

A.  Well,  historically,  the  years — the  time  which  was 
expended  and  the  efforts  which  were  made  by  the  indi¬ 
vidual  stockholders  to  interest  capital  and  to  make  the 
development,  are  all  involved  in  the  subject.  Now,  I  do 
not  know  how  far  we  should  attempt  to  recite  events  of 
that  kind.  As  a  matter  of  fact,  whatever  was  accoijn- 
plished,  whatever  was  done  by  the  dozen  or  more  men  wljio 
were  the  original  organizers  of  these  companies,  was 
finally  merged  into  the  considerations  which  they  received 
for  their  interests  in  these  companies. 

Q.  Do  you  know  of  your  own  knowledge  anything  that 
the  stockholders  of  the  constituent  companies  did 

527  with  reference  to  work  on  these  projects. 

A.  Well,  it  is  largely  a  matter  of  tradition  afid 
history,  which  has  been  expressed  on  so  many  public  occa¬ 
sions  and  hearings  before  the  Public  Service  Commission^, 
by  men,  some  of  whom  have  passed  away,  that  I  should 
hesitate — in  view  of  the  view  expressed  by  the  Commis¬ 
sion — to  make  any  further  reference  to  it.  j 
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Mr.  Teegarden.  Is  not  the  issue,  Mr.  Turner,  whether 
the  agreement  of  the  combining  companies  as  to  the  valu¬ 
ation  of  the  assets  acquired,  is  determinative  of  the 
amount  to  be  credited  for  them  by  the  Power  Commis¬ 
sion,  and,  if  not,  what  is  the  fair  value  of  the  assets  ac¬ 
quired  ? 

Mr.  Turner.  I  agree  that  that  is  the  issue ;  but  whether 
or  not  the  properties  that  entered  into  the  agreement  are 
worth  $9,975,000 — 

Mr.  Teegarden  (interposing).  Now,  if  the  agreement  is 
determinative,  it  does  not  make  any  difference  what  mo¬ 
tives  entered  into  the  formation  of  the  agreement,  so  long 
as  it  was  a  good-faith  agreement. 

Mr.  Turner.  We  are  seeking  by  Mr.  Martin’s  testimony 
to  prove  in  another  way  that  the  value  was  there. 

Mr.  Teegarden.  That  is,  the  value,  independently  of 
the  agreement? 

Mr.  Turner.  That  the  value  of  the  properties  going 
into  the  merger  were  worth  $9,975,000;  he  is  seek- 
528  ing  to  do  that  by  stating  the  services  of  men  which 
were  rendered  and  which  did  add  to  the  value.  The 
point  is  made  that  the  combined  capital  of  the  merged 
companies  was  only  about  $75,000,  in  round  figures,  I 
think:  and  then,  that,  due  to  the  merger,  it  was  increased 
to  $9,975,000.  Our  viewpoint  is  that  the  $75,000  capitali¬ 
zation  of  the  constituent  companies  really  did  not  express 
the  amount  of  money  that  was  in  them. 

Of  course,  the  real  issue  is  whether  or  not  the  property 
was  worth  the  $9,975,000  at  the  time  of  the  merger — from 
our  viewpoint,  I  mean. 

The  Witness.  Shall  I  go  on? 

By  Mr.  Turner: 

Q.  Now,  Mr.  Martin,  will  you  proceed? 

A.  Well,  I  think  it  would  be  well  if  I  may  have  it  under¬ 
stood.  I  should  like  to  offer  this  opinion  in  the  case  of 
Lay  v.  Hohenberg,  200  Alabama.  Well,  I  think  we  should 
have  the  opportunity  of  referring  to  it  from  time  to  time 
as  we  may  find  necessary. 
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Mr.  Teegarden.  Well,  that  would  not  be  in  evidence; 
it  could  be  referred  to ;  it  could  be  referred  to  as  proving 
the  Alabama  law. 

Mr.  Turner.  Yes — 

The  Witness.  It  happens  to  be  a  decision  in  which  the 
rights  of  these  stockholders  were  adjudged  in  thisi  very 
situation. 

529  Mr.  Teegarden.  I  see.  Well,  I  object  to  a  Irefer- 
ence  to  the  Lay  v.  Hohenberg  case,  unless  a  lender 

of  it  was  made  in  evidence  by  counsel,  with  a  statement 
that  the  purpose  of  such  tender  and  the  extent  of  the 
tender.  Of  course,  I  should  object  to  it — 

Mr.  Turner  (interposing).  We  would  introduce  it,  I 
may  say,  Mr.  Solicitor,  for  the  purpose  of  using  the  facts 
contained  therein. 

Mr.  Teegarden.  Of  course,  I  could  not  agree  to  j  that, 
until  I  knew  what  the  facts  were.  As  a  mere  statement 
of  fact,  you  mean? 

Mr.  Turner.  No;  for  reference  by  Mr.  Martin  to  the 
facts  contained  therein.  It  is  not  our  purpose  to  introduce 
it  in  evidence;  but  Mr.  Martin  may,  by  reference  tj)  the 
facts  in  there,  bring  out  the  facts. 

Mr.  Teegarden.  Well,  I  will  say  that  I  have  no  objec¬ 
tion  to  Mr.  Martin’s  reference  to  the  opinion,  forj  any 
recitation  of  facts  therein  contained,  and  with  the  under¬ 
standing  that  that  opinion  shall  not  constitute  evidence 
of  those  facts. 

The  Witness.  Well,  all  I  wish  to  say  with  respejct  to 
that  question  is  that,  in  the  consolidation  of  1913^  the 
directors  of  the  company  considered  that  it  was  necessary 
to  plan  a  re-arrangement  of  the  developments  on  the  i^iver, 
and  getting  the  biggest  economy  and  power  of  talue 

530  out  of  the  entire  stretch. 

In  the  purchase  of  the  properties  in  1912,j  the 
purchaser  agreed  to  go  forward,  provided  all  of  the  'sites 
came  into  the  situation;  and  in  the  consolidation  of  1913, 
which  was  effected  beginning  with  June,  this  actually  re¬ 
sulted. 
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Pending  the  taking  over  of  the  principal  companies 
which  I  have  mentioned  in  1912,  there  came  in,  by  way  of 
direct  purchase  from  various  individuals,  the  Duncan 
Riffle,  or  Mitchell  Dam  site,  thus  making  it  possible  to  effect 
this  rearrangement. 

Now,  when  it  came  to  actually  considering  the  consoli¬ 
dation  agreement  and  terms  of  the  agreement,  there  was 
before  the  directors  the  report  submitted  by  Messrs. 
Thurlow  and  Yates,  on  the  value  of  these  properties.  It 
was  a  matter  of  much  consideration,  and  the  figures  intro¬ 
duced  in  the  record  in  this  case  of  value,  by  Mr.  Thurlow 
yesterday,  were  before  the  directors,  and  they  were  before 
the  stockholders,  in  working  out  the  consolidation.  The 
actual  results  to  the  stockholders  of  the  company  were 
substantially  less  than  the  values  which  those  engineers 
reported  to  the  board.  But  based  upon  all  the  evidence, 
including  that,  the  directors  considered  that  the  values — 
or,  rather,  the  stock  proposed  to  be  issued  in  the  consoli¬ 
dation  was  substantially  less  than  the  values  of  the  prop¬ 
erties  of  the  companies  which  came  into  the  con- 
531  solidation. 

By  Mr.  Turner: 

Q.  At  that  time  was  the  Alabama  Power  Company  stock 
listed  on  any  exchanges? 

A.  In  1913? 

Q.  Yes. 

A.  Oh,  no;  it  was  not  listed.  There  were  only  50  shares 
of  that  stock,  and  a  nominal  capital  in  the  other  compan¬ 
ies  prior  to  the  consolidation;  there  was  no  listing  of  it. 

Q.  After  the  consolidation,  was  the  stock  of  the  con¬ 
solidated  corporation  listed  on  any  exchange? 

A.  No.  The  shares  of  stock  of  the  consolidated  cor¬ 
poration  passed  to  the  holding  company,  called  the  Ala¬ 
bama  Traction,  Light  &  Power  Company,  Limited. 

The  financing  was  not  to  be  done  by  this  consolidated 
corporation,  but  by  the  holding  company,  the  Alabama 
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Traction  Light  &  Power  Company;  so  that  none  pf  the 
stock  of  the  Alabama  Power  Company  came  into  any 
market  or  into  any  exchange. 

Q.  The  stock — 99,750  shares,  I  believe,  was  issued  by 
the  consolidated  corporation  in  payment  to  the  stock¬ 
holders  of  the  constituent  companies  for  their  properties, 
was  it  not? 

A.  Yes. 

532  Q.  That  stock  had  a  par  value  of  $100? 

A.  Yes,  a  par  value  of  $100. 

Commissioner  Garsaud.  Well,  of  course,  the  par  lvalue 
of  the  stock  was  determined  by  the  fact  that  it  was  agreed 
that  the  property  was  worth  $9,975,000,  and  they  issued 
99,750  shares,  and  therefore  it  would  make  the  par  jvalue 
of  the  shares  of  stock  $100. 

Mr.  Turner.  Yes. 

Commissioner  Williamson.  May  I  ask  this  question, 
subject  to  counsel  objecting  to  it  before  it  is  answered? 

How  long  after  the  issuance  of  that  stock  were  any;  divi¬ 
dends  paid  upon  it? 

The  Witness.  Oh,  a  good  many  years ;  12  or  14  years, 

Mr.  Commissioner.  i 

| 

i 

By  Mr.  Turner: 

Q.  Of  course,  a  great  deal  of  the  property  in  this  merger 
was  not  developed  for  a  great  many  years;  is  that  'true, 
Mr.  Martin? 

A.  Yes.  As  a  matter  of  fact,  there  was  no  Federal  law 
under  which  development  could  go  forward  until  j.920, 
when  the  act  creating  this  Commission  came  into  exist¬ 
ence — 

Mr.  Teegarden.  I  shall  have  to  object  to  that  as  a  i  con¬ 
clusion  of  law.  My  understanding  is  that  water  power 
development  was  possible  under  other  Government!  au¬ 
thority  prior  to  the  Federal  Water  Power  Act.  But  I 
object  to  the  statement  as  a  conclusion  of  law.  j 

533  The  Witness.  Well,  the  Alabama  Power  Com¬ 
pany  sought  from  Congress  the  right  to  develop 
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downstream  from  this  site.  The  act  passed  Congress  in 
1912,  and  was  vetoed  by  President  Taft.  This  river  was 
a  navigable  stream  at  that  time  and  subject  to  the  juris¬ 
diction  of  Congress ;  and  so  far  as  this  river  is  concerned, 
there  was  no  legal  authority  until  1920 — that  is  what  I 
meant  to  say. 

Mr.  Teegarden.  I  do  not  desire  any  specific  ruling;  but 
I  merely  want  to  call  attention  to  the  fact  that  this  state¬ 
ment  is  a  conclusion  of  law. 

By  Mr.  Turner: 

Q.  Are  there  any  further  facts,  Mr.  Martin,  with  refer¬ 
ence  to  the  merger  that  you  wish  to  state? 

A.  That  is  as  much  as  seems  to  be  admissible  under 
the  rulings  by  which  we  are  governed. 

Commissioner  Garsaud.  I  did  not  get  that.  What  is 
the  meaning  of  that?  I  did  not  get  the  import  of  the 
question  or  of  the  answer. 

Mr.  Turner.  I  asked  if  there  were  any  further  facts 
that  he  wished  to  state  with  reference  to  the  merger. 

Commissioner  Garsaud.  And  his  answer  was  that  they 
are  inadmissible? 

Mr.  Turner.  No;  his  answer  is  that  he  has  stated  all 
that,  under  the  rulings,  he  could  bring  in. 

534  Commissioner  Garsaud.  Oh,  I  see. 

(Thereupon,  a  short  recess  was  taken.) 

By  Mr.  Turner: 

Q.  Mr.  Martin,  you  were  asked  at  what  time  the  Ala¬ 
bama  Power  Company  first  declared  dividends,  and  you 
stated,  I  believe,  that  it  was  several  years  after  the  con¬ 
solidation? 

A.  Yes. 

Q.  During  that  time  was  a  surplus  created? 

A.  Some  surplus  from  year  to  year  was  created.  All 
of  the  surplus  that  was  created  went  back  into  the  prop¬ 
erty,  and  it  was  a  good  many  years  later  that  common 
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dividends  were  paid.  My  recollection  is  that  they  began 
in  1926. 

Q.  At  the  time  of  the  licensing  of  the  Mitchell  Pam 
project,  and  at  the  time  of  the  organization  of  the  Dixie 
Construction  Company  in  1917,  did  the  Alabama  Traction, 
Light  &  Power  Company  own  all  of  the  common  stock  of 
the  Alabama  Power  Company? 

A.  Yes. 

Q.  In  1917  did  the  Alabama  Power  Company  have  any 
preferred  stock  outstanding? 

A.  No,  not  in  1917. 

Q.  At  the  time  of  the  beginning  of  the  construction  of 
the  Mitchell  Dam,  did  the  power  company  have  any  pre¬ 
ferred  stock  outstanding? 

535  A.  I  think  so,  Mr.  Turner.  The  company  be£an 
selling  the  preferred  stock  very  nearly  at  that 
period  to  the  public  in  Alabama;  but  it  is  a  pure  matter 
of  trying  to  clear  my  memory;  I  would  not  like  to  state 
just  the  date.  My  recollection  is  that  we  began  in  1921 
selling  preferred  stock  to  the  public  in  Alabama.  If  it  is 
of  any  importance,  we  can  get  that  data. 

Q.  At  any  rate,  at  that  time  the  common  stock  consti¬ 
tuted  more  than  a  majority  of  the  stock  of  the  Alabama 
Power  Company? 

A.  Quite  so,  yes. 

Mr.  Teegarden.  A  majority  of  the  voting  stock?  | 

i 

By  Mr.  Turner : 

i 

Q.  A  majority  of  the  voting  stock? 

A.  Yes,  a  large  majority. 

Q.  In  your  testimony  of  the  services  of  these  men  prior 
to  the  consolidation  in  1913,  from  your  own  knowledge 
of  their  services,  you  did  not  mean  Nto  say  about  ttyat 
that  there  were  not  other  services  rendered  in  connection 
with  the  Coosa  River  projects? 

A.  By  these  men? 

Q.  No,  by  these  and  others. 
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A.  Oh.  There  were  a  number  of  other  individuals  who 
did  have  a  part  in  the  situation. 

Q.  But  you  have  no  knowledge  of  the  extent  of  their 
services? 

536  A.  No.  Well,  such  men  as  Mr.  Brady  and  others 
who  had  a  part  in  bringing  about  the  consolidation 

or  the  purchase  of  these  interests,  in  one  way  or  another, 
there  were  engineers,  but  I  think  I  have  stated  those 
things  which  are  in  my  own  knowledge.  There  were  a 
number  of  things  which  I  know  by  hearsay,  if  that  is  what 
you  mean. 

Q.  I  do  not  want  the  hearsay. 

You  were  president  of  the  Alabama  Power  Company  at 
the  time  the  Mitchell  Dam  license  was  applied  for? 

A.  Yes. 

Q.  And  signed  the  application  as  such? 

A.  Yes. 

Q.  Was  that  application  prepared  under  your  direction 
and  supervision? 

A.  Yes. 

Q.  And  you  are  acquainted  with  the  items  going  to  make 
up  that  application? 

A.  Yes. 

Q.  There  is  an  Exhibit  N  filed  in  April.  The  applica¬ 
tion  was  filed  in  October,  1920,  was  it  not— or  November, 
1920? 

A.  Look  at  the  first  page. 

Q.  Well,  it  is  of  record,  and  that  date  will  appear,  of 
course,  from  the  original  application. 

537  A.  I  think  it  was  October,  1920. 

Mr.  Turner.  It  was  November  3,  1920, 1  see. 

By  Mr.  Turner: 

Q.  Have  you  examined  our  copy  of  the  application  and 
the  exhibits  filed  from  time  to  time? 

A.  Yes. 
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Q.  There  was  an  exhibit  filed,  designated  as  Exhibit  N, 
dated  April  2,  1921,  containing  an  estimate  of  the  cost  of 
the  project.  Have  you  examined  that  exhibit? 

A.  Yes. 

Q.  You  transmitted  this  part  of  Exhibit  N  that  I  refer 
to  on  April  2,  1921,  to  the  Federal  Power  Commission  at 
Washington,  did  you  not? 

A.  Yes,  that  is  my  recollection  of  the  date. 

Q.  There  is  an  item  in  Exhibit  N,  which  is  an  estimate  of 
the  cost  of  initial  development  of  the  project,  entitled 
“Real  Estate — Lands  Acquired  or  To  Be  Acquired,  11,000 
Acres,  More  or  Less,  $1,600,000”.  Did  that  item  include 
the  lands  embraced  in  the  Mitchell  Dam  site? 

A.  Well,  of  course,  the  item  speaks  for  itself.  I  would 
like  to  go  back  just  a  moment  now.  The  examiner’s  repbrt 
states  that  the  license  for  the  project  was  applied  for  by 
the  Power  Company  on  October  23,  192*0,  which  applica¬ 
tion  included  Exhibit  H,  Estimate  of  Cost  of  Initial  De- 
velopment,  etc.  First,  I  think  that  the  examiner  will  fiind 
that  he  is  in  error  in  making  that  statement;  but  it 
538  was  not  made  or  filed  on  October  23, 1920.  This  mat¬ 
ter  to  which  you  refer,  Mr.  Turner,  was  by  way  j  of 
amendment  to  the  original  application,  which  came  in; in 
April,  1921.  Is  that  not  right? 

Mr.  Turner.  That  is  right — April  2,  1921. 

The  Witness.  Now,  I  think  it  is  proper  to  bring  out,  j  in 
answer  to  your  question,  the  circumstances  which  are  |of 
record  in  the  Commission,  which  happened  in  that  interven¬ 
ing  period — a  circumstance  which  threatened  to  defeat  the 
whole  project. 

(At  this  point  Chainnan  Smith  returned  to  the  hearing 

room  and  took  the  Chair.) 

* 

Exhibit  N,  attached  to  the  original  application,  showed 
the  cost  of  the  initial  installation  to  be  $10,000,000.  Now-, 
it  stood  in  that  manner  until  the  filing  of  the  amendment  in 
April  following.  On  February  25,  1921,  the  company  de¬ 
ceived  a  letter  from  O.  C.  Merrill,  dated  February  25,  refer¬ 
ring  to  this  project,  in  which  the  Commission,  or  the  Exec^- 
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tive  Secretary  of  the  Federal  Power  Commission,  enclosed 
a  protest  from  the  Alabama  Lumber  Company  against  the 
granting  of  the  license,  which  was  referred  to  the  Chief  of 
Engineers,  and  by  him  to  the  District  Engineer  at  Mont¬ 
gomery,  Alabama,  for  hearing  on  the  protest. 

In  the  course  of  this  hearing  it  very  quickly  developed 
that  the  company  was  charged  with  the  destruction  of  a 
lumber  camp,  a  project  comprising  some  15,000  acres 

539  of  land,  in  connection  with  which  the  representative 
of  that  company  claimed  a  damage  between  $1,000,- 

000  and  $2,000,000  in  amount.  Hearings  were  had  at  Mont¬ 
gomery,  before  the  District  Engineer,  and  they  were  had 
at  Washington  before  the  Executive  Secretary  of  the  Com¬ 
mission,  and  finally  before  the  full  Commission,  consisting 
of  the  three  members  of  the  Cabinet,  before  the  license  was 
granted. 

In  the  interval,  or  while  this  situation  was  pending,  this 
amendment  to  the  license  was  prepared  and  filed,  in  the 
course  of  which  the  reference  is  made  to  which  you  refer, 
namely,  the  “Real  Estate — Lands  Acquired  or  To  Be  Ac¬ 
quired,  11,000  Acres,  More  or  Less,  $1,600, 000”. 

At  the  time  this  was  filed,  it  appeared  to  the  executives 
of  the  company  that  we  were  faced  with  claims  to  an  amount 
that  might  easily  defeat  the  entire  project.  To  the  best  of 
my  recollection,  that  whole  situation  w^as  involved  in  the 
preparation  of  this  figure  $1,600,000.  The  records  of  the 
Commission  show,  as  I  have  stated,  the  course  of  this  pro¬ 
test  and  the  demands  of  this  particular  company. 

As  a  matter  of  fact,  it  resulted  finally  in  a  condemnation 
suit  in  the  United  States  District  Court  at  Montgomery, 
Alabama,  in  the  course  of  which  the  damage  to  which  the 
lumber  company  was  entitled  by  way  of  just  compensation 
was  fixed  at  some  $40,000,  greatly  less  than  the  damage 
claimed. 

540  But  at  the  period  of  the  filing  of  this  amendment, 
the  company  was  claiming  that  we  would  have  to 

purchase  15,000  acres  of  land,  or,  in  lieu  thereof,  that  the 
damage  to  which  we  would  be  subjected  would  vary  from 
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$1,000,000  to  $2,000,000.  It  is  my  recollection  that  that  was 
involved  in  the  make-up  of  those  figures. 

Q.  It  is  expressed  in  acreage,  and  do  you  ever  express 
the  dam  sites  as  acreage?  A.  Well,  it  is  my  recollection 
and  my  judgment  that  it  would  not  be  so  expressed. 

Q.  That  included  only  the  flood  lands,  to  your  knowledge  ? 
A.  That  is  my  recollection,  Mr.  Turner. 

Mr.  Turner.  You  may  take  the  witness,  Mr.  Solicitor; 

Commissioner  Garsaud.  Are  you  through  with  the  Wit¬ 
ness,  Mr.  Turner? 

Mr.  Turner.  Yes. 

i 

By  Commissioner  Garsaud: 

Q.  Well,  I  would  like  to  clear  up  that  question  as  to  the 
lands.  You  said  “Real  Estate — Lands  Acquired  or  To  Be 
Acquired,  11,000  Acres,  More  or  Less,” — A.  $1,600,000. 

Q.  Did  that  include  the  land  covered  by  the  Mitchell 
Dam  site,  as  to  which  you  have  already  introduced  evidence 

to  show  what  that  was  worth? 

I 

541  Mr.  Teegarden.  I  think  I  can  clear  that  up,  Mr. 

Commissioner,  by  one  or  two  questions. 

Commissioner  Garsaud.  All  right. 

Mr.  Teegarden.  May  I  say,  first,  that  our  understand¬ 
ing  of  the  situation  is  that  this  is  simply  an  estimate  in 
connection  with  the  application  for  license,  and  of  course 
does  not  prejudice  or  affect  the  licensee’s  right,  or  his j re¬ 
sponsibility,  to  show  the  actual  legitimate  cost  of  proper¬ 
ties  which  actually  did  go  into  the  project? 

Mr.  Turner.  That  is  correct. 

i 

By  Mr.  Teegarden: 

Q.  Further  than  that,  do  I  understand,  Mr.  Martin,  tjhat 
this  estimate  of  $1,600,000  did  not  cover,  even  as  an  Esti¬ 
mate,  the  parcels  which  came  into  the  Alabama  Power  Com¬ 
pany  with  the  merging  of  the  companies?  A.  No. 

Q.  That  only  covered  the  land  subsequently  indepen¬ 
dently  acquired?  A.  For  the  purpose  of  the  reservoir,  j 

Q.  For  the  purpose  of  the  reservoir.  And  the  estimate 
was  based  upon  the  possible  cost  of  their  actual  acquisition, 
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including  as  a  factor  in  the  possible  result  of  this  litiga¬ 
tion?  A.  Yes,  sir,  that  is  my  recollection  of  the  way  it  was 
made  up. 

542  Mr.  Teegarden.  Does  that  clear  up  your  point, 
Mr.  Commissioner? 

Commissioner  Garsaud.  Yes,  that  clears  up  the  point  in 
my  mind. 

Mr.  Teegarden.  Mr.  Turner  desires  to  return  to  the  di¬ 
rect  examination  for  a  moment. 

Mr.  Turner.  We  introduce  Licensee’s  Exhibit  No.  10,  a 
photostatic  copy  of  an  original  deed  from  Henry  Horn  and 
wife  Annie  T.  Horn,  to  the  Alabama  Power  Company.  I 
may  state  that  these  deeds  are  to  the  Mitchell  Dam  site. 
The  originals  are  here  and  subject  to  the  inspection  of  the 
examiners. 

Mr.  Teegarden.  There  is  no  objection  to  the  offer,  sub¬ 
ject  to  verification  of  the  copy. 

(The  document  referred  to  was  received  in  evidence  and 
marked  “Licensee’s  Exhibit  No.  10”.) 

Mr.  Turner.  I  introduce  in  evidence  a  deed  fom  Charles 
W.  McEwen  and  wife  to  the  Alabama  Power  Company,  to 
be  identified  as  Licensee’s  Exhibit  No.  11. 

(The  document  referred  to  was  received  in  evidence  and 
marked  “Licensee’s  Exhibit  No.  11”.) 

Mr.  Turner.  I  introduce  a  deed  from  S.  W.  Jackson,  ex¬ 
ecutor  of  the  estate  of  W.  W.  Wadsworth,  to  the  Alabama 
Power  Company,  as  Licensee’s  Exhibit  No.  12. 

543  (The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  “Licensee’s  Exhibit  No.  12”.) 

Mr.  Turner.  I  introduce  in  evidence  a  deed  from  S.  W. 
Jackson,  as  executor  of  the  estate  of  W.  W.  Wadsworth,  to 
the  Alabama  Power  Company,  to  be  marked  Licensee’s 
Exhibit  No.  13. 

(The  document  referred  to  was  received  in  evidence  and 
marked  “Licensee’s  Exhibit  13.”) 

Licensee’s  Exhibits  Nos.  10,  11, 12  and  13  are  as  follows: 
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LICENSEE'S  EXHIBIT  NO.  10.-4 


9*r»  9***e  ot«mn or?) 

- “5> - 9mm **{ 

Kaow  all  Man  by  tfant  Prmnta,  Thai  in  consideration  of  the  sum  of 

— — — — — - — — - — - - - — - - Tlso  Dollars, 

to. ^9.  u?.®*rBign*d  Henry  Horn#,  and  Anal*.  T,  Horn*.  Mi  «llt,  in  hand  paid 
by . habeas  Power  Ccopany.  .  . the  receipt  whereof 

is  hereby  acknowledged ...  wo  .  .  do  remise,  release,  r/uit claim  and  oonvey  to  the  said 
. .  Alabaua  Power  Company  . . . . : . . 

all  . ®°T. ..  .  right,  title,  interest-  and  claim  in  or  to  the  following  described 

real  estate,  to- wit: .  .  .  .  i- 


. i-  fractional  Sootl on  fourteen  ( 141.  township  Twenty-ona.121) — 

north.  Rang*  Sixteen  (16)  5aot.  In  Cooea  County,  Alabama;  "  - 

Also  fractional  northeast  quarter  of  Seotlon  fifteen  (id). 

“■  Township  Twenty-One  f  a)  forth,  Rang*  sixteen  T16)  Test,  in' Chilton . 

. County.  Alstons:  . . . . . . . . . . . j - . 

— . . Also  all  that  part  of  ■  Fr aotlonal  Oeotion  T*n  110).  Township 

Twenty-on*  (21)  North.  Rune*  Sixteen  (16)  Bast,  lying  west  of  the 
Cooea  River.  except  thirty-eight  139)  mores  off  the  west  wide "thereof r 

_ described  In  and  conveyed  by  that  certain  deed  exeoutod  by  ./.W. Wadsworth 

and  wife  to  1*6  ti.  Parsons  *t  "al.  ,’  o  f  “da  t  e  Hay'  1,  1907', recorded  in 

. lead  Boole  79*  pag*  £16,  -.  in  th*  Probate  Office  of  ..Chilton.  County*-  Alabama. 

a  description  of  whloh  thirty-eight  (39)  sores  so  oonve„*d  by  saldj 

— ‘Parsons-  deed  In  aw  follow*:  “Thirty- eight  ( 3fr)  sores -off-  the-  west- - 

side  of  that  fraotlonal  part  of  Seotl  on  Ten  (10)  lying  r  est  of  Cooea 
River  and  particularly  deaorlbedaa  follows:  Beginning  at  southwest 

_ corner  of  Section  Ten  (.10)  and  runnlag  .  thanca..oaat..jona.  .quartar...of  ..a _ 

alls,  thenoe  due  ;iorth  to  the  mtrgin  of  Coosa  RLver,  thenoe  In  a 
— northerly  dlreotl on  along  eaidri-verto  tyieweatllneof  said  Section 
Ten  (10),  thenoe  south  to  the  point  of  beginning.  In  Township 

. Twenty-drie  rzi) ,  Range" Sixteen T16T" :  it  Being  the  Intention  *itt . f - 

. . purpose  of  the.  grantors,  to  convoy  and  quitclaim  hereby  ell  ..of. ...said; . . 

Fraotlonal  Seotlon  Ten  (10)  except  said  thirty-eight  (36)  sores  last 

. hereinabove  deeorlhed. Vito-  part  oo~oonvoy*4Vy~  U.la  deed  containing — - 

twenty-four  and  twenty- five  hundredths  (24.25)  sores,  nor*  or  lessi 
*  Being 'Bit'uatbB'''ih'"CSlIt'on''  County "  Alobana  ,4_  . ; 
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hereby  certify  that  ...I«OT.  3?rna  Md.Annit.T.  .Born*, . whose  name* 

IZA . signed  to  the  foregoing  conveyance,  and  who..MT»....knoum  to  me,  acknowledged 

before  me  on  this  day,  that  being  informed  of  the  content*  of  the  conveyance, . Qfl. - 

executed  the  same  voluntarily  on  the  day  the  earn*  bear s  date. 

Given  under  my  Kand'.thi* . £&.$.day  of _ ?!*?•• _ „ . .J9 

Botarrwblic.'  Bibb  cenaty.  "Georgia 


Vtm  S&tmtn  at 

Bibb 


}  .... 


a  notary  publioJLn  and  for  aaid  county,  in  said  etato,  | 

hereby  certify  that  on  the  day  of  .  ..  Juna  . l!il  $,  rtnne  before  ntC  the 


within  named  .  Annlo  Horn®,. 


known  to  me  for  made  known  to  me)  to  be  the  wife  of  the  within  named..  . 


Hanry  Born®. 


who,  being  exan&ied  separate  and  opart  from  her  husband  in 


reference  to  her  signature  to  the  i eithiA  conreyanee,  acknowledged  that  elie  signed\  the 

\ 

same  of  her  own  free  will  and  accord,  without  fear,  constraint  or  threats  on  the  part  of 

I 

her  husband.  _  p  j - - 

(iiren  under  my  hand,  this  ^  day  of  Juna,  .  V.tfi' 


Sotnry.  Publlo,  'Bibb'  County.  Georpla. 


Kh*  Sial*  of  JVUtbKtriH, 

_ _ 


:}  , 


hereby  certify  that.. 


. . . . . a  subscribing  witness  to 


the  foregoing  conreyanee,  known  to  me,  a  ty tea  red  before  me  this  day,  and  being  sworn , 
stated  that....  . 

. .  .  .  .  ...  the  grantor  fn 

the  conveyance  roluntarily  executed  the  same  in  his  presence  and  in  the  presence  of  the 
other  subscribing  witness,  on  the  day  the  same  bears  date;  that  he  attested  the  same  in 
the  presence  of  the  grantor  and  of  the  other  witness,  and  that  such  other  witness  sub¬ 
scribed  his  name  as  a.  witness  in  his  presence. 

i 

(iiren  under  my  hand,  this  day  of  . . lit) 
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LICENSEE'S  EXHIBIT  90. 1 Iri 


of  Alabama, 


—In  and  for  told  Count*.  In  sold  State,  hereby  certify 


whose  nams  ^  ati, _ signed  to  the  foregoing  conveyance,  and  who—MosHu.  known  to  i 

acknowledged  before  me  on  this  dag  that,  being  Informed  of  the  contents  of  the  conveyance _ 

executed  the  same  voluntarily  on  tie  day  the  same  bears  date. 

Given  under  my  hand,  this _ ! _ 3  O _ Jay  of  :  A.  D.  tt.£L& 


The  State  of  Alabama,  ^  ^ 


in  and  for  said  County,  In  said  State,  hereby  certify 


that Lt5&S+  ir'CMU^f — wKt/.  tfa*^***^-  a  subscribing  witness 

to  the  foregoing  conveyance,  known  to  me.  appeared  before  me  this  day.  and.  being  sworn,  slated  that 

■  — -  ■  - - - - - - - - _ -  - - ...i„ . ,  the  Greater ......... , 

voluntarily  executed  the  tame  In _ presence,  and  in  the  presence  of  the  other  subscribing  witness 

on  the  day  the  same  bears  date;  that _ attested  the  same  In  the  presence  of  life  Grantor _ .  and 

of  the  other  witness,  and  that  such  other  witness  subscribed. _ name  at  a  witness;  in _ pretence. 


Given  under  my  hand.  this.. 


day  of _ 


Ml.  D.  It- 


te  of  Alabama 


and  for  said  County,  In  said  State,  do  hereby  certify 
came  before  me  the  within 
to  me  (or  mod*  known  to  me). 


to  be  the  wife  of  the  within 

who  being  examined,  separate  and  apart  from  the  husband,  touching  her  signature  to  the  within _ 

—  acknowledged  that  she  signed  the  same  of  her  own  free  will  and  accord, 
without  fear,  constraint  or  threats  on  the  part  of  the  husband. 

In  witness  whereof.  I  hereunto  set  my  hand,  this 


O  ||  co 
oa  U  E 
Cxa  S 

a  Is 

s  h5 

3  1 


I  w 

!  **  ^ 

*  >» 

1  ° 

!  a.  N 

W  J 


QUIT  CLAIM  DEED 
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LICENSEES  EXHIBIT  HQ.  UrZ 


Ibtaklr! 


The  State  of  Alabama. 


.County 


KNOW  ALL  KEN  BY  THESE  PRESENTS: 
Tfcatfaraadlaeaaeidanttoaof  tbaaumof.. 


to  hereby  acknow)edg«d..AA£»....do  notot, 


...AlflteAX.il... 


UUML.  . . . ,  DOLLAKS. 

.  .In  bond  paid  fear 

.A...Cacpora.llaQ. . . .tha  receipt  wbaraof 

i*  quit  claim,  and  convey  to  tha  aald - i - 

— aU.&xt/.... right,  title.  interact,  aad  claim  In  or  to  tha 


following  daacrlbod  raal  aetata,  to- wit. 


o;  iltf!..Cou.flflL.i{lvrr.f  \nd  coi\t\inlT±,  iiI.3C..flfcraji . ; . 

JU)tt~Q2-Z£&AX . . . . i. - 


situated  in . jCoo&.i . . . County,  Alabama. 

TC  HAVE  AND  TO  HOLD  to  tha  aald . AlabanA. .. Power  .  Cowftil«lr.<....l.l« . !... 

"”7 . 

. - . Xucaoaaon* . JMtoxand  assigns  forever. 

Cl  ■ran  unden'tau/.hand.a  and  sealj...  thiaj^>. . day  . A.D.  142,0,, 

"V^Executed  In  the  pre^nce  of  . 

- — .  . .  — [..(SEAL) 

. . . 

. . — .  . . . .  .(SEAL) 

i 

.  . i...(SEAL) 
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Exhibit  No.  12. 

758  The  State  of  Alabama, 

Autauga  County. 

i 

Know  All  Men  by  These  Presents : 

That  we,  S.  W.  Jackson,  individually  and  as  executor  of 
the  last  will  and  testament  of  W.  W.  Wadsworth,  decea&ed, 
and  Nellie  W.  Jackson,  wife  of  the  said  S.  W.  Jackson,!  for 
and  in  consideration  of  the  sum  of  Five  Thousand  ($5000100) 
Dollars,  to  us  in  hand  paid  by  Alabama  Power  Company, 
the  receipt  whereof  is  hereby  acknowledged,  have  Granted, 
Bargained,  and  Sold,  and  by  these  presents  do  hereby  Grknt, 
Bargain,  Sell  and  Convey  unto  the  said  Alabama  Power 
Company,  its  successors  and  assigns,  the  following  described 
Real  Estate,  situated  in  the  Counties  of  Chilton  and  Cposa 
and  State  of  Alabama,  to-wit : 

Fractional  Section  Fourteen  (14),  Township  Twenty-pne 
(21)  North,  Range  Sixteen  (16)  East,  in  Coosa  Comity, 
Alabama,  less  eight  (8)  acres  in  the  northeast  corner  there¬ 
of.  Also  fractional  northeast  quarter  of  Section  Fifteen 
(15),  Township  Twenty-one  (21)  North,  Range  Sixteen  (16) 
East,  in  Chilton  County,  Alabama. 

759  To  Have  and  to  Hold,  the  aforegranted  premise?  to 
the  said  Alabama  Power  Company,  its  successors  and 

assigns  Forever.  And  we  do  covenant  with  the  said  Ala¬ 
bama  Power  Company,  its  successors  and  assigns,  that  |Tve 
are  lawfully  seized  in  fee  of  the  aforegranted  premises ;  that 
they  are  free  from  all  encumbrance;  that  we  have  a  gpod 
right  to  sell  and  convey  the  same  to  said  Alabama  Po^er 
Company,  its  successors  and  assigns,  and  that  we  will  War¬ 
rant  and  Defend  the  premises  to  the  said  Alabama  Povtar 
Company,  its  successors  and  assigns,  forever,  against  ^he 
lawful  claims  and  demands  of  all  persons. 

i 
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In  Witness  Whereof,  we  have  hereunto  set  our  hands  and 
seals  this  the  5th  day  of  May  in  the  year  of  our  Lord  One 
Thousand  Nine  Hundred  and  thirteen. 

S.  W.  JACKSON  (L.S.) 

NELLIE  W.  JACKSON  (L.S.) 
S.  W.  JACKSON, 

As  Executor  of  the  last  will 
and  testament  of  W.  W. 
Wadsworth,  deceased.  (L.S.) 

Signed,  Sealed  and  Delivered  in  Presence  of 
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The  State  of  Alabama,  Chilton  &  Coosa  County. 

Warranty  Deed 

From  S.  W.  Jackson,  as  executor  of  the  estate  of  W.  W. 
Wadsworth  to  Alabama  Power  Co. 

State  of  Alabama, 

Chilton  County. 

I  hereby  certify  that  the  within  Deed  was  filed  in  this 
office  for  record  May  24,  1913,  10  o’clock  A.  M.,  and  duly 
recorded  in  Deed  Record  132,  Page  152  and  examined. 

E.  B.  DEASON, 

(Seal)  Judge  of  Probate. 

761  The  State  of  Alabama, 

Autauga  County. 

I,  A.  T.  Rudder,  a  notary  public  for  said  county,  in  said 
State,  hereby  certify  that  S.  W.  Jackson  and  Nellie  W.  Jack- 
son,  whose  names  are  signed  to  the  foregoing  conveyance, 
and  who  are  known  to  me  acknowledged  before  me  on  this 
day,  that,  being  informed  of  the  contents  of  this  conveyance 
they  executed  the  same  voluntarily,  on  the  day  the  same 
bears  date. 
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Given  under  my  hand,  this  the  5th  day  of  May,  A.  D.  1913. 

A.  T.  RUDDER, 

Notary  Public,  Autauga  County]  Ala. 

j 

The  State  op  Alabama, 

Autauga  County. 

i 

I,  A.  T.  Rudder,  a  notary  public  in  and  for  said  county, 
in  said  state,  hereby  certify  that  S.  W.  Jackson,  whose  name 
as  executor  of  the  last  will  and  testament  of  W.  W.  Wads¬ 
worth,  deceased,  is  signed  to  the  foregoing  conveyance^  and 
who  is  known  to  me,  acknowledged  before  me  on  thi^  day 
that,  being  informed  of  the  contents  of  this  conveyance,  he, 
as  such  executor,  executed  the  same  voluntarily,  on  the  day 
the  same  bears  date. 

Given  under  my  hand,  this  the  5th  day  of  May,  1913. 

A.  T.  RUDDER,  I 

Notary  Public,  Autauga  County,  Ala. 

The  State  of  Alabama, 

Autauga  County. 


I,  A.  T.  Rudder,  a  notary  public  in  and  for  said  County 
and  State,  do  hereby  certify  that  on  May  5th,  1913,  pame 
before  me  the  within  named  Nellie  W.  Jackson,  known  to 
me  to  be  the  wife  of  the  within  named  S.  W.  Jackson,  iwho, 
being  examined  separate  and  apart  from  the  husband,  touch¬ 
ing  her  signature  to  the  within  conveyance  acknowledged 
that  she  signed  the  same  of  her  own  free  will  and  accord, 
and  without  fear,  constraint  or  threats  on  the  part  of  her 
husband. 

In  witness  whereof,  I  have  hereunto  set  my  hand  thife  5th 
day  of  May  A.  D.  1913. 

A.  T.  RUDDER, 

Notary  Public,  Autauga  County ,|  Ala. 

j 

I 

j 
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Licensee’s  Exhibit  No.  13. 

762  The  State  of  Alabama, 

Autauga  County. 

Know  All  Men  bv  These  Presents : 

That,  we,  S.  W.  Jackson,  individually  and  as  executor  of 
the  last  will  and  testament  of  W.  W.  Wadsworth,  deceased, 
and  Nellie  W.  Jackson,  wife  of  the  said  S.  W.  Jackson,  for 
and  in  consideration  of  the  sum  of  Four  Hundred  Eighty- 
five  ($485.00)  Dollars,  to  us  in  hand  paid  by  Alabama  Power 
Company,  the  receipt  whereof  is  hereby  acknowledged,  have 
Granted,  Bargained,  and  Sold,  and  by  these  presents  do 
hereby  Grant,  Bargain,  Sell  and  Convey  unto  the  said  Ala¬ 
bama  Power  Company,  its  successors  and  assigns,  the  fol¬ 
lowing  described  Real  Estate,  situated  in  the  county  of 
Chilton  and  State  of  Alabama,  to-wit: 

All  that  part  of  Fractional  Section  Ten  (10),  Township 
Twenty-one  (21)  North,  Range  Sixteen  (16)  East,  lying 
west  of  Coosa  River,  except  thirty-eight  (38)  acres  off  the 
west  side  thereof,  described  in  and  conveyed  by  that  certain 
deed  executed  by  W.  W.  Wadsworth  and  wife  to  Leo  M. 
Parsons  et  al.,  of  date  May  1,  1907,  recorded  in  Deed  Book 
79,  page  516,  in  the  Probate  Office  of  Chilton  County,  Ala¬ 
bama,  a  description  of  which  thirty-eight  (38)  acres  so  con¬ 
veyed  by  said  Parsons  deed,  is  as  follows: 

4 ‘Thirty-eight  (38)  acres  off  the  west  side  of  that  frac¬ 
tional  part  of  Section  Ten  (10)  lying  west  of  Coosa  River 
and  particularly  described  as  follows :  Beginning  at  south¬ 
west  corner  of  Section  Ten  (10)  and  running  thence  east 
one  quarter  of  a  mile,  thence  due  north  to  the  margin  of 
Coosa  River,  thence  in  a  northerly  direction  along  said  river 
to  the  west  line  of  said  Section  Ten  (10),  thence  south  to  the 
point  of  beginning,  in  Township  Twenty-one  (21),  Range 
Sixteen  (16);” 

It  being  the  intention  and  purpose  of  the  grantors 

763  to  convey  hereby  all  of  said  Fractional  Section  Ten 
(10)  except  said  thirty-eight  (38)  acres  last  herein- 
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above  described,  the  part  so  conveyed  by  this  deed  contain¬ 
ing  twenty-four  and  twenty-five  hundredths  (24.25)  acres, 
more  or  less. 

To  Have  and  to  Hold,  the  aforegranted  premises  to  the 
said  Alabama  Power  Company,  its  successors  and  assigns 
Forever.  And  we  do  covenant  with  the  said  Alabama  Power 
Company,  its  successors,  heirs  and  assigns,  that  we  are  law¬ 
fully  seized  in  fee  of  the  aforegranted  premises;  that  fhey 
are  free  from  all  encumbrance;  that  we  have  a  good  rijght 
to  sell  and  convey  the  same  to  said  Alabama  Power  Com¬ 
pany,  its  successors  and  assigns,  and  that  we  will  Warrant 
and  Defend  the  premises  to  the  said  Alabama  Power  Com¬ 
pany,  its  successors  and  assigns  forever,  against  the  lawful 
claims  and  demands  of  all  persons. 

In  Witness  Whereof,  we  have  hereunto  set  our  hands  and 
seals  this  the  5th  day  of  May  in  the  year  of  our  Lord  One 
Thousand  Nine  Hundred  and  Thirteen. 

i 

S.  W.  JACKSON  (LiS.) 

NELLIE  W.  JACKSON  (LiS.) 

S.  W.  JACKSON, 

As  Executor  of  the  last  will 

_  i 

and  testament  of  W.  W. 

Wadsworth,  deceased.  (L.jS.) 

Signed,  Sealed  and  Delivered  in  Presence  of 
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The  State  of  Alabama,  Chilton  County. 

i 

Warranty  Deed 

i 

From  S.  W.  Jackson,  executor  of  the  estate  of  W.  W.  Wads¬ 
worth  to  Alabama  Power  Co. 


i 
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State  of  Alabama, 

Chilton  County. 

I  hereby  certify  that  the  within  Deed  was  filed  in  this 
office  for  record  May  24,  1913,  10  o’clock  A.  M.,  and  duly 
recorded  in  Deed  Record  132,  Page  135  and  examined. 

E.  B.  DEASON, 

(Seal)  Judge  of  Prohate . 

765  The  State  of  Alabama, 

Autauga  County. 

I,  A.  T.  Rudder,  a  notary  public  for  said  county,  in  said 
State,  hereby  certify  that  S.  W.  Jackson  and  Nellie  W.  Jack- 
son,  whose  names  are  signed  to  the  foregoing  conveyance, 
and  who  are  known  to  me  acknowledged  before  me  on  this 
day,  that,  being  informed  of  the  contents  of  this  conveyance 
they  executed  the  same  voluntarily,  on  the  day  the  same 
bears  date. 

Given  under  my  hand,  this  the  5th  day  of  May  A.  D.  1913. 

A.  T.  RUDDER, 

Notary  Public,  Autauga  County,  Ala. 

The  State  of  Alabama, 

Autauga  County. 

I,  A.  T.  Rudder,  a  notary  public  in  and  for  said  county,  in 
said  state,  hereby  certify  that  S.  W.  Jackson,  whose  name  as 
executor  of  the  last  will  and  testament  of  W.  W.  Wadsworth, 
deceased,  is  signed  to  the  foregoing  conveyance,  and  who  is 
known  to  me,  acknowledged  before  me  on  this  day  that,  be¬ 
ing  informed  of  the  contents  of  this  conveyance,  he,  as  such 
executor,  executed  the  same  voluntarily,  on  the  day  the  same 
bears  date. 

Given  under  my  hand,  this  the  5th  day  of  May,  1913. 

A.  T.  RUDDER, 

Notary  Public,  Autauga  County,  Ala. 


459 


The  State  of  Alabama, 

Autauga  County. 

i 

i 

I,  A.  T.  Rudder,  a  notary  public  in  and  for  the  said  County 
and  State,  do  hereby  certify  that  on  May  5th,  1913  came 
before  me  the  within  named  Nellie  W.  Jackson,  know  to 
me  to  be  the  wife  of  the  within  named  S.  W.  Jackson,  who, 
being  examined  separate  and  apart  from  the  husband,  touch¬ 
ing  her  signature  to  the  within  conveyance  acknowledged 
that  she  signed  the  same  of  her  own  free  will  and  accord, 
and  without  fear,  constraint  or  threats  on  the  part  of  her 
husband. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  5th 
day  of  May,  A.  D.  1913. 

A.  T.  RUDDER,  j 

Notary  Public,  Autauga  County, \  Ala. 

•  *  *  *  •  •  •  • 

i 

By  Mr.  Turner: 

! 

Q.  Mr.  Martin,  as  attorney  for  Mr.  Mitchell  and  his 
associates,  and  for  the  constituent  companies,  have  von  ex¬ 
amined  the  titles  to  the  dam  sites  on  the  Coosa  River 'that 
you  have  been  testifying  about?  A.  Yes,  I  did. 

Q.  At  the  time  of  the  filing  of  the  declaration  in  the  office 
of  the  Secretary  of  State  of  Alabama,  w7as  it  your  opinion 
that  the  company  filing  such  declarations  had  a  good 
544  title  to  those  lands?  A.  Yes,  sir.  I  examined  the 
titles  just  prior  to  May,  1912,  held  by  the  Alabama 
Power  &  Electric  Company,  the  Wetumpka  Power  Com¬ 
pany,  the  Alabama  Electric  Company,  and  the  Alabama 
Power  Company,  and  these  companies  all  appeared  to  jown 
the  dam  sites  at  Locks  7,  12,  14,  15,  and  18,  in  accordance 
■with  the  documents  which  have  been  filed  in  evidence  Here, 
and  they  had  each  filed  in  the  office  of  the  Secretary  of 
State  of  Alabama  certified  copies  of  their  charters  and 
plans  for  developments,  under  Section  6148  to  6150  of|  the 
Code  of  1907. 


i 
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Q.  Now,  as  to  Duncan  Riffle,  or  the  Mitchell  Dam  site,  did 
you  examine  the  title  of  the  Alabama  Power  Company  to 
that  property?  A.  Yes. 

Q.  At  some  time  prior  to  the  acquisition  ?  A.  Some  time 
in  1913. 

Q.  In  your  opinion  as  attorney,  they  owned  that  land 
under  good  title?  A.  Yes;  it  was  completed — it  was  not 
completed  until  some  time  about  the  middle  of  1913. 

Mr.  Teegarden.  Mr.  Chairman,  may  we  take  a  recess 
now? 

Chairman  Smith.  We  will  adjourn  for  one  hour,  to  meet 
at  half  past  one. 

(Thereupon,  at  12:30  o’clock  p.  m.,  the  Commission  took 
a  recess  until  1:30  o’clock  p.  m.) 

545  After  Recess. 

The  hearing  was  resumed  at  1:30  o’clock  p.  m.,  pursuant 
to  the  taking  of  recess. 

Mr.  Teegarden.  We  are  ready  to  proceed,  Mr.  Chairman. 

The  Chairman.  Very  well. 

Mr.  Teegarden.  May  the  record  show,  in  order  to  clear 
up  any  doubt  with  reference  to  the  question  asked  by  Mr. 
Williamson  earlier,  that  the  decision  of  the  Alabama  Court 
in  the  Lay  v.  Hohenberg  case  is  to  be  considered  in  evi¬ 
dence  in  this  proceeding. 

Mr.  Turner.  Correct. 

Whereupon,  Thomas  W.  Martin,  the  witness  on  the  stand 
at  the  time  of  recess,  resumed  the  stand  and  testified  fur¬ 
ther  as  follows: 

Cross-examination. 

By  Mr.  Teegarden : 

Q.  Mr.  Martin,  in  order  to  complete  the  identity,  are  you 
able  to  say  that  this  deed,  a  copy  of  which  was  admitted  in 
evidence  as  Exhibits  10,  11,  12,  and  13  just  before  lunch, 
covered  all  the  parcels  of  land  included  in  the  Mitchell  Dam 
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project  which  were  acquired  by  the  Alabama  Power  Coni' 
pany  prior  to  the  merger  of  1913?  A.  I  assume  io.  I 
didn’t  examine  the  deed,  Mr.  Teegarden. 

546  Mr.  Teegarden.  That  was  your  purpose,  hasn’t 
it,  Mr.  Turner? 

Mr.  Turner.  Yes.  That  was  all  I  wanted  to  get. 

i 

By  Mr.  Teegarden:  j 

I 

Q.  Reference  was  made  to  the  question  of  whether  the 
stock,  either  of  the  merged  companies,  or  of  the  consoli¬ 
dated  company,  was  listed  on  the  market,  and  I  understood 
the  answer  to  be  that  it  was  not.  Was  there  any  trading 
in  that  stock  by  way  of  purchase  or  sale  in  any  substantial 
quantity?  A.  There  was  not,  other  than  between  the  par¬ 
ties. 

Q.  Other  than  as  represented  by  the  merger?  A.  Well, 
between  the  original  stockholders  in  1912  and  Jlames 
Mitchell  and  associates  the  stock  was  bought  and  sold,  i  Out¬ 
side  of  that  there  were  no  dealings  in  the  stock. 

Mr.  Turner.  That  was  not  true  of  the  Alabama  Power 
stock,  was  it,  Mr.  Martin? 

A.  Yes,  except  that  in  1910  and  a  good  many  years  After¬ 
wards  the  holding  company  bought  a  substantial  amount 
of  the  stock  and  paid  for  it  in  cash,  which  became  part  of 
the  finances  of  the  Alabama  Power  Company  ? 

By  Mr.  Teegarden : 

Q.  A  part  of  the  Alabama  Power  Company  stock?  A. 
Yes. 

Q.  That  was  part  of  the  process  by  which  the  holding 
company  acquired  the  present  holding  of  stock  ip  the 

547  Alabama  Power  Company  that  it  now  has?  It 
was.  The  bonds  and  stock,  common  and  preferred, 

of  which  they  maintained  the  proper  balance,  as  and  when 
issued  from  time  to  time  were  sold  to  the  holding  company. 

Q.  And  the  holding  company  gradually  acquired  Addi¬ 
tional  shares  of  this  outstanding  stock  from  the  general 
public?  A.  No,  by  the  issue  of  additional  treasury  scares 
of  the  stock. 
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Q.  By  the  issue  of  additional  treasury  shares  of  the  Ala¬ 
bama  Power  Company,  which  were  absorbed  directly  by 
the  holding  company?  A.  Issue  and  sale,  yes,  by  the  cor¬ 
poration  to  the  holding  company,  as  and  when  issued. 

Q.  Such  transactions  represented  purchase  and  sale  be¬ 
tween  the  power  company,  that  is,  the  Alabama  Power 
Company,  and  the  parent  company?  A.  Yes,  and  lately 
its  subordinate  in  interest,  the  Southeastern  Power  and 
Light  Company  and  the  Commonwealth  and  Southern  Cor¬ 
poration.  Those  transactions  have  gone  on  over  a  period 
of  15  or  20  years.  But  the  stock  was  not  bought  and  sold 
on  the  open  market. 

Q.  Between  independent  parties?  A.  No. 

Q.  Now,  the  value  based  on  the  marger  agreement 
548  and  on  this  interchange  of  stock,  the  merger  in  1913, 
you  have  stated  this  was  determined  in  the  agree¬ 
ment  with  Mr.  Thurlow’s  values  before  the  directors  of  the 
Alabama  Power  Company  and  the  other  merged  companies. 
Is  that  correct,  that  all  these  companies  considered  Mr. 
Thurlow’s  estimate?  A.  Yes,  not  only  Mr.  Thurlow’s  esti¬ 
mate  but  the  commercial  survey  that  had  been  made  of  the 
state,  the  whole  power  situation,  which  had  been  made  in 
the  intervening  period.  The  Alabama  Power  Company  was 
then  in  a  state  of  development,  advanced  about  18  months 
in  actual  construction.  Every  problem  which  naturally 
would  enter  into  a  calculation  of  the  future  growth  of  a 
property  which  wTe  then  estimated  to  be  very  substantial — 
for  instance,  the  estimate  at  that  period  was  that  the  com¬ 
pany  would  require  in  15  or  20  years  600,000  horepower; 
that  it  would  require  $100,000,000  to  finance  it,  and  that 
actually  has  more  than  worked  out  in  fact.  That  was  a 
part  of  the  commercial  survey  that  was  before  the  board 
at  the  time. 

Q.  And  was  the  value  of  the  board  determined  similarly 
to  Mr.  Thurlow’s  value,  principally  upon  the  value  of  these 
properties  in  terms  of  what  the  Alabama  Power  Company 
could  do  with  them  in  the  development,  say,  and  sale  of 
hydroelectric  power?  A.  Yes,  and  as  Mr.  Thurlow  indi- 
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cated,  there  was  not  only  the  question  of  financing 

549  between  steam  and  hydro  involved,  but  there  were 
other  methods  of  looking  at  the  value  of  the  isite. 

Q.  I  want  to  get  clearly  what  all  those  methods  yere,  if 
any  of  them  differed  substantially  from  the  method  that 
Mr.  Thurlow  outlined.  A.  Mr.  Thurlow  undertook  to  out¬ 
line  the  other  methods  as  well,  briefly,  in  his  testimony. 
I  would  say  that  he  had  expressed  a  summation  of  that 
situation.  But  I  do  know  the  facts  in  connection  with  it, 
because  I  was  intimately  a  part  of  the  body  that  considered 
the  question.  You  see,  there  had  been  a  great  deal  of  ifioney 
expended,  down  to  the  time  of  the  merger,  upon  this  whole 
site,  engineering,  legal,  and  the  summation  of  it  was  in¬ 
tended  to  be  expressed  in  a  value.  Now,  there  was  no  other 
way  of  expressing  the  cost  of  this  site  to  the  company  and 
its  predecessors  than  in  this  consolidation.  j 

Q.  Now,  Mr.  Thurlow  mentioned  the  difference  between 
the  cost  of  developing  this  resource  and  the  revenue!  that 
could  be  expected  from  the  power  so  developed  on  a  whole¬ 
sale  lot  basis.  That  fact  too  was  considered  by  the  di¬ 
rectors?  A.  Yes,  that  was  involved. 

Q.  And  are  you  able  to  say  what  rate  basis  was  used  for 
that  wholesale  power  in  that  calculation?  A.  I  can!  not 
now.  I  could  perhaps  go  back  into  the  old  files  and  find  it. 
Q.  Do  you  remember,  for  instance,  whether  it  wad  the 
rate  then  officially  prescribed  by  the  State  of  jAla- 

550  bama  for  that  class  of  service  ?  A.  No,  there  was  no 
commission  at  that  time  in  February,  in  Alabama  that 

exercised  jurisdiction  over  electric  companies,  and  did!  not 
exist  until  1915.  There  was  no  control  over  rates,  securi- 
ties  or  service  at  that  time.  | 

Q.  Was  the  rate  base  then  calculated  in  general  terms 
at  a  figure  that  would  enable  the  company  to  market  the 
power  on  a  commercial  basis  with  profit  to  themselves?  j  A. 
Yes,  that,  of  course,  was  the  question,  because  steam  poVer 
from  coal — as  Mr.  Thurlow  pointed  out  to  you,  coal  was 
available  in  unlimited  volume  in  that  district,  in  the  middle 
section  of  Alabama  at  that  time,  and  a  rate  schedule  had 

j 

j 
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to  be  made  which  would  not  only  be  competitive  but  at¬ 
tractive  to  the  user  of  power,  and  those  who  were  interested 
in  the  company  considered  that  they  could,  with  these 
powers  developed  as  I  have  stated  they  were  being  devel¬ 
oped,  market  the  power  on  a  basis  which  would  be  easily 
competitive  with  coal. 

Q.  Would  it  be  correct  to  say,  then,  that  the  up  limit 
of  the  rate  basis  used  in  calculating  these  market  possi¬ 
bilities  was  the  rate  at  which  competing  coal  generating 
companies  might  be  expected  to  produce  and  sell  to  the 
public?  A.  I  think  that  is  quite  so,  because  these  very 
figures  that  Mr.  Thurlow  used  show  that  there  was  a  differ¬ 
ence  running  into  many  millions  of  dollars  between 

551  the  actual  figures  of  value  expressed  and  that  which 
Mr.  Thurlow ’s  figures  indicated. 

Q.  In  other  words,  you  have  to  figure  that  if  you  put 
your  prices  to  the  public  too  high,  competing  coal  generat¬ 
ing  companies  could  come  in  and  undersell  you?  A.  Yes. 
In  fact,  those  engineer  figures  w^ere  discounted  from  50  to 
60  per  cent  or  more,  actually,  as  expressed  in  this  capital 
or  in  the  value  which  was  approved  by  the  directors. 

Q.  You  mean  the  engineer  figures  represent  the  market 
possibilities  in  terms  of  the  actual  utility  of  the  power  to 
the  consumer?  A.  No,  I  mean  the  value  which  was  repre¬ 
sented. 

Q.  You  mean  those  figures  which  Mr.  Thurlow  prepared, 
both  on  the  basis  of  market  possibilities  and  on  the  basis 
of  coal  cost  saving?  Is  that  correct?  A.  Yes.  This  coal 
cost  saving  figure  which  Mr.  Thurlow  introduced  showed  a 
figure  from  fifteen  to  tvrenty-three  million  dollars.  Now, 
the  final  figure  of  nine  million  odd  dollars  has  a  relation,  as 
you  will  see,  to  that  figure. 

Q.  Now,  are  you  able  to  state  what  was  the  factor  repre¬ 
sented  by  that  discount?  A.  Well,  just  an  expression  of 
final  judgment,  taking  into  account  all  the  factors  which 
relatively  were  expressed  20  years  afterwards. 

Q.  What  I  had  in  mind  was  this :  Did  it  represent 

552  an  estimate — did  it,  for  instance,  represent  your  esti- 
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mate  of  the  discount  which  should  be  made  due  to 
the  uncertainties  of  the  situation,  either  in  market  condi¬ 
tions  or  steadiness  of  water  flow  or  other  factors  of! that 
time,  or  did  it  represent  discount  intended  to  represent  the 
difference  beween  these  market  possibilities  or  coal  cost 
savings  on  the  one  hand  and  the  actual  value  of  the  land, 
other  than  to  the  power  company,  on  the  other?  Is  it  pos¬ 
sible  to  describe  what  it  represented  in  any  such  terms  t  A. 
Well,  I  can’t  say  that.  It  would  be  difficult  to  describe,  j 

Q.  Or  did  it  simply  represent  a  general  factor  of  icon- 
servatism?  A.  That  is  true.  Not  only  did  it  comprehend 
the  cost  to  these  stockholders  for  making  it  possible  to 
bring  about  this  consolidation,  but  of  course  they  in  turn, 
these  gentlemen  who  held  the  shares,  had  paid  monevi  and 
other  consideration  to  numerous  individuals.  Well,  that 
was  a  factor,  of  course,  but  when  you  come  to  evaluate  any¬ 
thing  that  they  had  paid,  and  other  considerations  and  Obli¬ 
gations  which  they  had  incurred,  after  all  you  come  to|  the 
question  of  value.  Whatever  they  paid  could  not  exceed 
in  issue  of  securities  a  reasonable  value,  and  I  would  say, 
bearing  in  mind  the  question  of  conservatism,  the  question 
of  sharing  these  undertakings,  this  potential  value,  Vith 
the  public,  you  could  not  possibly  make  a  rate  which 
553  would  perhaps  take  it  all,  and  we  had  no  disposition 
to  do  that,  and  in  fact  the  rate  that  was  set  up  fwas 
extremely  reasonable  at  the  time. 

Q.  As  compared  with  what?  A.  As  compared  with  cjoal. 

Q.  As  compared  with  coal  generated  power?  A.  Yes. 
And  we  had  to  make  an  extremely  reasonable  rate  in  order 
to  get  any  business. 

Q.  When  you  say  “extremely  reasonable”,  what  differ¬ 
ence  do  you  have  in  mind  between  your  rate  and  the  coal 
rate?  A.  Well,  I  don’t  know.  I  simply  have  in  mind 
power  that  would  sell  at  $15  to  $18.  We  actually  under¬ 
took  to  make  large  power  contracts  for  $15  to  $18  jper 
horsepower. 

Q.  And  what  was  the  price  then  currently  charged; for 
similar  class  of  power  and  service  by  the  coal  generated 
steam  companies?  A.  I  couldn’t  tell  you. 
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Q.  You  couldn’t  say  that?  A.  No. 

Q.  Each  of  these  shares  in  the  consolidated  Alabama 
Power  Company  represented,  did  it  not,  a  proportionate 
share  in  the  assets  of  that  company?  A.  Well,  it  repre¬ 
sented — 

Q.  A  proportionate  share  interest  of  the  stockholder  in 
the  assets  of  the  Alabama  Power  Company?  A. 

554  Well,  yes. 

Q.  Is  that  correct?  A.  Yes,  having  in  mind  that 
the  consolidated  properties  were  more  valuable  than  they 
would  have  been  independent. 

Q.  Including  in  the  consideration,  of  course,  all  assets 
which  it  acquired  in  the  consolidation?  A.  Yes. 

Q.  In  other  words,  the  stock  issued  by  the  Alabama 
Power  Company  after  the  consolidation  represented  all 
assets  which  it  had  after  the  consolidation  ?  A.  Yes.  And 
the  shares  of  stock  of  the  consolidated  company  were  de¬ 
termined  by  the  directors  in  this  consolidation  to  be  equal 
to  the  par  value  of  the  shares  of  the  consolidated  company, 
and  that  was  the  expression  of  language  used. 

Q.  You  mean  the  total  shares  of  stock  of  the  merged 
company  were  agreed  to  be  equal  in  value  to  the  total  of 
stock  of  the  Alabama  Company  exchanged  for  them?  A. 
No,  I  mean  to  say  that  the  shares  of  stock  of  the  com¬ 
panies  party  to  the  merger,  and  the  property  and  assets 
of  those  companies  were  determined  to  be  of  value  equal  to 
the  par  value  of  the  shares. 

Q.  You  say  the  stock  and  assets?  A.  The  shares  of 
stock  of  the  companies  merged,  and  the  property  and  assets 
owned  by  each  of  the  companies  was  by  the  merger  declared 
to  be  of  value  equal  to  the  par  value  of  the  shares 

555  of  stock  of  the  consolidated  corporation  to  be  issued 
to  them  as  provided  in  the  consolidation. 

Q.  You  are  reading  from  what?  A.  The  consolidation 
agreement — a  paraphrase  of  it. 

Q.  You  don’t  mean,  or  you  don’t  consider  that  the  agree¬ 
ment  meant  that  the  stock  of  the  consolidated  companies, 
plus  the  assets  which  they  passed  over,  was  equal  to  the 
stock  of  the  merged  company,  do  you?  A.  No. 
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Q.  You  are  using  “or”  there  in  a  synonymous  sense,  ;be- 
cause,  of  course,  the  stock  in  any  one  of  the  merged  com¬ 
panies  represented  the  net  assets,  and  each  share  repre¬ 
sented  a  proportionate  share  of  the  net  assets  in  that  com¬ 
pany,  did  it  not?  A.  Yes. 

Q.  At  any  given  time  under  consideration?  A.  Yes.  Is¬ 
suing  the  shares  of  stock  is  one  thing,  and  the  property 
and  assets  is  another,  and  both  are  determined  to  be ;  of 
value  equal  to  the  par  value  of  the  shares  of  the  consoli¬ 
dated  corporation. 

Q.  Well,  is  not  the  total  outstanding  stock  in  a  corpora¬ 
tion  at  any  time,  ipso  facto,  equal  in  value,  in  book  value,!  to 
the  assets  of  the  corporation?  A.  Yes. 

Q.  Of  course,  matters  of  machinery  and  other  f&c- 

556  tors  may  vary  that  from  time  to  time.  Then  hbw 
is  it  possible,  Mr.  Martin,  to  determine  the  value  jof 

the  assets  either  of  any  one  of  the  companies  which  went 
into  the  merger,  or  of  the  total  assets  of  the  company  afl^er 
the  merger,  in  terms  of  the  shares  of  stock  issued  or  out¬ 
standing  by  that  company?  A.  That  is  determined  by  tjie 
value  of  the  property. 

Q.  The  value  of  the  property  must  be  determined  inde¬ 
pendently,  must  it  not?  A.  Yes. 

Q.  Because  the  value  of  the  stock  is  the  fund  of  that,,  is 
it  not?  A.  Yes,  that  is  the  result. 

Q.  When  I  say  “fund”  I  mean  subject  to  the  various 
surrounding  market  factors  where  the  stock  is  not  bought 
and  sold  on  the  market.  Wouldn’t  that  be  corect?  A.  Yes. 

Q.  In  considering  the  value  of  the  assets  to  be  taken  into 
this  consolidation,  was  any  attention  given,  to  your  knowl¬ 
edge,  to  the  market  value  of  those  assets  upon  the  market 
then  existing  for  them,  other  than  the  use  proposed  f6r 
them  by  the  Alabama  Power  Company?  A.  I  should  nt>t 
think  there  would  be  any  other  market  except  the  use  they 
proposed  to  make. 

Q.  There  was  no  other  market  for  them?  Is  thht 

557  the  case?  A.  Yes.  They  were  not  bought  to  be 
resold,  you  see;  they  were  bought  to  be  developed,  j 
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Q.  That  is  quite  true,  but  of  course,  the  fact  that  I  do 
not  intend  to  sell  one  of  my  possessions  does  not  affect  the 
fact  that  it  has  a  market  value.  Now,  my  question  is 
whether  any  market  value  was  attached  to  these  assets  in 
the  hands  of  the  combined  companies  prior  to  the  merger 
— whether  that  was  considered  in  determining  their  value 
as  an  asset  of  the  consolidated  company.  A.  Well,  I  should 
say  that  was  an  incidental  feeling  or  way  of  looking  at  it, 
but  after  all — 

Q.  What  do  you  mean  by  “way  of  looking  at  it”?  I  am 
trying  to  ascertain  how  the  directors  looked  at  it  in  fixing 
this  value.  A.  Well,  the  directors  didn’t  look  at  it  with 
any  view  of  setting  up  the  figure  that  would  be  a  figure 
on  which  they  could  resell  the  property.  Necessarily  the 
commercial  value  had  an  influence,  but  after  all  the  value 
of  this  property  was  looked  at  in  this  way:  It  could  be 
developed  over  a  period  of  years  and  the  power  resulting 
could  be  sold.  What  is  the  value,  not  in  the  hands  of  an¬ 
other  purchaser  of  the  property,  but  in  the  hands  of  the 
Alabama  Power  Company  and  those  who  were  destined 
to  be  the  shareholders  of  this  company. 

Q.  That  is  its  value  to  the  Alabama  Power  Corn- 
558  pany  in  view  of  the  uses  that  it  felt  it  could  make  of 
it?  A.  Yes. 

Q.  And  the  intrinsic  factor  in  that  value  was  the  price 
at  which  it  expected  to  be  able  to  sell  the  power  generated 
from  these  properties  to  the  public?  Is  that  not  correct? 
A.  Yes. 

Q.  Was  there  any  other  interest  in  Alabama,  other  than 
the  Alabama  Power  Company  or  that  represented  by  this 
merger,  which  was  equipped  to  develop  these  water  power 
sites  properly  at  the  time  of  the  merger  in  1913?  A.  No, 
not  at  that  time. 

Q.  So  that  their  value  to  anyone  other  than  the  Alabama 
Power  Company  at  that  time  would  naturally  be  consider¬ 
ably  less  than  it  would  to  that  company,  would  it  not?  A. 
I  would  say  this,  though — let  me  qualify  your  question  just 
a  moment.  I  think  perhaps  there  were  others  who  were 
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qualified  in  a  business  way  and  a  financial  way  and  a  tech¬ 
nical  way  to  develop  this.  It  is  a  question,  after  all,  of  con¬ 
fidence  in  these  sites  and  in  their  future  and  in  the  future 
of  the  State.  Now,  it  was  the  lack  of  confidence  or  lack  of 
close  examination  that  perhaps  influenced  other  peoplb;  I 
know’  it  did.  There  were  other  groups  that  could  have  gone 
in,  that  wrere  qualified  to  go  in,  but  they  didn’t. 

Commissioner  Garsaud.  I  didn’t  get  the  last  part  of  viour 
statement. 

i 

559  By  Mr.  Teegarden: 

Q.  Suppose  you  repeat  your  answer.  A.  You  asked  me, 
Mr.  Teegarden,  w’hether  there  were  other  groups  in  the 
State  of  Alabama  at  the  time  who  were  qualified  to  take 
up  this  development.  Is  that  the  question? 

Q.  And  develop  as  profitably  as  the  Alabama  Pow’er  Com¬ 
pany.  A.  I  first  said  no.  Now  I  want  to  qualify  that  j  by 
saying  that  there  wrere  other  groups,  one  particularly,  hav¬ 
ing  interests  in  the  State,  wiio  w’ere  competent  from  a,  fi¬ 
nancial  point  of  view  and  an  engineering  point  of  view  to 
go  ahead,  but,  as  I  stated  this  morning,  it  happened  that 
that  particular  group  did  not  have  the  confidence  in  tjhis 
situation,  that  on  the  Coosa  and  Tallapoosa  Rivers,  that  the 
Janies  Mitchell  group  had.  Perhaps  they  had  not  made  the 
same  analysis,  had  not  made  the  same  study,  but  never¬ 
theless  they  did  not  have  the  confidence  and  did  not  I  go 
ahead.  Now,  the  Janies  Mitchell  group  did  go  ahead, 
formed  their  own  opinion  from  studies  of  the  situations 
and  what  they  wrere  reasonably  worth  to  the  future  of  the 
State,  and  did  have  confidence  in  the  geology  of  the  rivier, 
in  the  stream  flow  and  the  future  of  the  State.  Based  upon 
that  they  formed  their  opinion  as  expressed  finally  in  this 
consolidation  agreement. 

Q.  Is  that  the  confidence  that  you  referred  to  in  your 
direct  testimony  as  affecting  the  inability  of  other 

560  groups  to  get  the  money  necessary  to  finance  this  de¬ 
velopment?  A.  Yes.  First  there  was  lack  of  con¬ 
fidence  in  the  laws  of  the  State.  There  wras  a  w’ide  diffjsr- 
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ence  of  understanding  of  what  the  law  meant.  Mr. 
Mitchell’s  counsel  took  one  view',  other  counsel  took  an¬ 
other  view.  The  courts  determined  finally  the  meaning  and 
effect  of  the  law”  in  several  test  cases.  It  happened  that 
Mr.  Mitchell’s  lawyer  guessed  right  and  the  other  guessed 
wrong.  That  is  one  of  the  elements  that  I  speak  of  when 
I  say  “lack  of  confidence.”  The  geological  conditions  had 
their  influence  too,  and  streamflow,  the  future  of  the  state — 
those  were  the  things,  as  I  say,  that  other  groups  did  not 
have  the  same  confidence  in  that  Mr.  James  Mitchell’s  group 
had. 

Commissioner  Garsaud.  Those  vrere  groups  outside  of 
the  four  main  companies  that  wrere  so  consolidated? 

A.  Yes,  entirely  disassociated. 

By  Mr.  Teegarden: 

Q.  But  as  to  the  consolidated  companies,  each  one  of 
them,  of  course,  had  certain  v’aterpow^er  sites,  did  they  not? 
A.  Yes. 

Q.  And  couldn’t  any  one  of  those  companies  have  de¬ 
veloped  the  sites  that  it  had  as  advantageously  as  it  could 
be  developed  by  the  merged  company?  A.  Well,  the  fact 
is  they  did  not,  and  in  five  or  six  years  the  consolidation 
succeeded  in  doing  so. 

561  Q.  Is  there  any  technical  reason  why  they  could 
not,  that  you  know  of?  A.  Finance  is  the  principal 
reason. 

Q.  Namely,  they  couldn’t  get  the  money?  A.  Yes.  The 
men  who  formed  these  companies  had  reached  around  the 
world  in  every  way  they  could,  everywhere  they  could,  try¬ 
ing  to  get  money,  to  find  someone  wrho  could  be  interested 
to  take  up  their  sites,  to  bring  money  to  its  support.  There 
wasn’t  enough  money  represented  in  these  groups  of  in¬ 
dividuals  in  Alabama  to  do  any  one  of  the  jobs.  They  had 
to  get  associated  wdth  themselves  men  wdio  could  get  the 
money.  That  was  the  principal  reason.  Now,  w’hen  you 
come  to  matters  of  fact,  it  is  my  judgment  today,  it  was 
Mr.  Mitchell’s  judgment  then,  that  no  one  of  these  sites 
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should  be  developed  separately  from  the  other,  because 
of  their  relation  physically  on  the  river. 

Q.  In  other  words,  they  didn’t  have  the  value  to  anybody 
else  that  they  did  to  the  Alabama  Power  Company?!  A. 
They  didn ’t  have  a  value  to  anybody,  anyone  else,  that  they 
would  have  had  to  a  single  ownership. 

Q.  As  represented  by  the  consolidated  company?  A.  fces. 
That  is  very  clear  today. 

Q.  Of  course,  they  would  have  had  the  same  value  to 
any  other  single  ownership  that  proposed  to  j  use 

562  them  in  the  same  way?  A.  Quite  so. 

Q.  But  no  such  ownership  was  proposed  outside  of 
that  represented  by  the  Alabama  Power  Company,  that!  you 
know  of?  A.  There  were  numerous  efforts.  There  was;  one 
agreement  made,  one  tentative  agreement  for  the  salk  of 
these  properties  just  prior  to  the  time  that  James  Mitclhell 
■went  in,  but  as  I  said  a  moment  ago,  it  fell  down  because 
of  lack  of  confidence  of  the  then  promoters  in  the  situation. 
James  Mitchell  came  in  at  the  end  of  efforts  which  had  . 
been  made  with  every  important  industrial  group  or  de¬ 
velopment  group,  and  took  them  up. 

Q.  And  no  other  interest  than  that  represented  by  j  the 
merger  held  out  any  substantial  prospect  of  success  in 
utilizing  these  properties?  A.  That  is  correct. 

Q.  I  am  not  sure  to  what  extent  the  engineer  records  of 
the  Commission  with  reference  to  this  project  contain!  de¬ 
tailed  descriptions  of  these  lands,  but  can  you  tell  us,  |Mr. 
Martin,  were  there  any  of  these  lands  which  came  in  -faith 
the  merger — what  was  the  general  character?  Was  it  f^rm 
land,  tilled  land?  Was  it  good  for  anything  else  except 
being  adjacent  to  or  part  of  these  water  power  develop¬ 
ments?  A.  Well,  at  one  time  or  another  I  am  sure  it  had 
been  farmed,  or  some  part  of  it,  in  years  gone  by,  but  that 
was  of  no  importance  to  us. 

563  Q.  I  am  simply  getting  the  facts.  You  say  ;  the 
farming  on  it  had  been  discontinued  subsequent  to 

the  acquisition  by  the  respective  merged  companies?  Was 
that  the  case  in  general?  A.  I  can’t  say.  It  is  a  farnjing 
area. 
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Q.  The  merged  companies  themselves  were  not  interested 
in  farming?  A.  No. 

Q.  And  if  it  had  been  farmed,  it  was  probably  only  as  it 
was  let  out  by  them  to  tenants,  or  don’t  you  know  anything 
about  that?  A.  I  think  that  some  parts  of  the  land  had 
been  leased.  When  they  considered  them  unused  or  unoc¬ 
cupied  for  development  purposes,  they  were  leased  for 
farming  purposes,  I  think,  but  my  mind  is  not  very  clear 
on  that. 

There  is  one  thing  that  I  want  to  say — perhaps  I  didn’t 
express  it  clearly  in  answer  to  your  question — that  the  Ala¬ 
bama  Power  Company,  the  consolidated  corporation,  issued 
its  stock  in  the  amount  of  $9,975,000,  and  assumed  the  lia¬ 
bilities  of  the  several  companies  growing  out  of  that  merger 
or  consolidation.  Now,  bear  in  mind  that  there  were  li¬ 
abilities  which  had  been  incurred  in  the  intervening  period 
of  18  months  which  were  actual  liabilities. 

Q.  You  mean  between  what  time?  Between  the  merger 
agreement  and  the  merger  confirmation  ?  A.  No,  be- 
564  tween  the  first  entry  of  James  Mitchell  into  the  situa¬ 
tion  in  the  early  part  of  1912  and  the  merger  agree¬ 
ment,  amounting  to  somewhere  in  the  neighborhood  of 
$5,000,000. 

Q.  Of  course,  any  of  those  liabilities  did  not  represent 
added  value,  did  they?  A.  Yes,  they  represented  the  state 
of  development  in  construction,  steam  plant  construction, 
transmission  line  construction.  Of  course,  that  did  repre¬ 
sent  added  value. 

Q.  In  so  far  as  they  represented  properties  added  to 
the  land.  So  far  as  they  represented  liabilities,  to  discharge 
obligations,  how  could  they  represent  any  added  value  to 
the  purchaser  who  assumed  those  obligations?  A.  The 
property  represented  that  as  a  whole. 

Q.  I  thought  you  were  mentioning  the  obligations  as 
added  value.  A.  Well,  the  capital  stock  was  issued,  and 
in  addition  to  that  liability  that  the  consolidated  company 
assumed,  it  assumed  the  liabilities  of  all  the  consolidated 
companies. 
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Q.  Of  course,  any  liability  which  the  consolidated  com¬ 
pany  assumed  in  connection  with  the  assets  which  jit  re¬ 
ceived  would  tend  to  detract  by  so  much  rather  than  add 
to  the  otherwise  value  of  those  assets,  would  it  not?  A. 
No,  I  wouldn’t  think  so.  This  capital  stock  was  thel  issue 
above  all  liabilities  to  the  value  of  $9,000,000. 

Q.  Quite  so.  The  resulting  worth  would  t>e  the 

565  worth  of  this  capital  stock,  whatever  the  par  value, 
but  the  liabilities  would  add  nothing  to  the  value  of 

the  assets  as  property.  A.  Well,  I  wouldn’t  say  that  at 
all,  because  these  liabilities  represented — 

Q.  I  would  be  glad  to  offer  you  some  of  my  debt^.  A. 
These  liabilities  represented  a  power  development  thajt  was 
half  completed,  and  with  the  liability  they  took  that! asset 
which  it  represented,  to  wit,  a  half  completed  power  de¬ 
velopment,  steam  plants,  transmission  system,  an  organiza¬ 
tion,  a  contract  to  do  the  financing. 

Q.  How  are  you  using  the  word  “liability”?  In  the  jsense 
of  an  obligation  that  has  to  be  discharged?  A.  Yes.! 

Q.  By  the  acquiring  company?  A.  Yes. 

Q.  A  debt  to  be  paid  or  contract  to  be  performed,  the 
performance  of  which  would  incur  expense?  A.  A  debt  to 
be  paid,  yes. 

Mr.  Teegarden.  Mr.  Chairman,  I  should  like  at|  this 
point  to  clear  the  record  by  an  oral  stipulation  which  I 
think  we  can  make  here  with  reference  to  price  of  actual 
acquisition  of  some  or  all  of  these  parcels  of  land  by  the 
merging  companies  themselves  from  outside  parties  prior 
to  the  merger.  The  preliminary  report  on  page  14 

566  refers  to  parcels  3,  6,  81,  and  214,  and  we  are  agreed 
that  there  should  also  be  included  parcel  9,  that  the 

examiner  overlooked  in  his  audit. 

Now,  the  proposed  stipulation,  if  counsel  agrees  to  it, 
is  to  this  effect:  That  the  four  sheets  already  introduced 
as  Exhibits  10,  11,  12,  and  13,  represent  the  deeds,  or  are 
the  deeds  covering  parcel  9  just  referred  to,  or  the  Mitchell 
Dam  site  proper;  that  as  to  parcels  3,  6,  81,  and  214j,  the 
considerations  recited  in  the  deeds  to  those  parcels,  as 
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audited  by  the  examiner  and  reported  at  page  2  of  the  pre¬ 
liminary  accountant’s  report,  totaling  $5,833,  are  the  con¬ 
siderations  actually  paid  by  the  respective  merged  com¬ 
panies  to  the  outside  interests  from  which  they  acquired 
them  prior  to  the  merger. 

Mr.  Turner.  Correct. 

Mr.  Teegarden.  Then  that  leaves  only  the  question  of  the 
consideration  actually  paid  for  these  properties  involved 
in  Exhibits  10  to  13,  inclusive. 

It  may  be  further  agreed  that  the  deed  relating  to  parcel 
number  9  and  parcel  number  9  itself  was  omitted  from  the 
examiner’s  audit  through  mutual  mistake  of  the  parties  con¬ 
cerned. 

Mr.  Turner.  All  right. 

By  Mr.  Teegarden : 

Q.  Now  then,  Mr.  Martin,  as  to  the  prices  at  which  the 
lands  represented  by  Exhibits  10  to  13,  inclusive, 
567  were  acquired  in  the  transactions  represented  by 
those  deeds,  Exhibit  13,  being  the  deed  from  the  S. 
W.  Jackson  Estate  to  the  Alabama  Power  Company,  recites 
a  consideration  of  $485.  Are  you  able  to  say  whether  that 
was  the  actual  consideration  paid  in  that  transaction? 
(Handing  licensee’s  exhibit  13  to  the  witness.)  A.  I  am 
not  able  to  say.  I  think  it  is,  though,  Mr.  Solicitor.  I 
don’t  know. 

Mr.  Teegarden.  I  understand  that  counsel  for  the  licensee 
has  verified  the  matter  fully,  therefore  may  we  stipulate 
that  the  actual  consideration  for  the  acquisition  of  land 
represented  $485,  as  recited  in  the  deed? 

Mr.  Turner.  All  right. 

Mr.  Teegarden.  And  that  the  actual  consideration  given 
for  the  acquisition  of  land  represented  by  Exhibit  12,  the 
deed  from  the  S.  W.  Jackson  Estate  to  the  Alabama  Power 
Company,  was  $5,000,  as  recited  in  the  deed. 

Mr.  Turner.  Correct. 

Mr.  Teegarden.  And  that  the  actual  consideration  for 
the  acquisition  of  land  represented  by  Exhibit  No.  11,  the 
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deed  from  McEwen  to  the  Alabama  Power  Company,  was 
$300,  as  recited  in  the  deed? 

Mr.  Turner.  That  is  correct. 

i 

i 

By  Mr.  Teegarden : 

Q.  Exhibit  No.  10,  the  deed  from  Henry  Horne  and 

568  wife  to  the  Alabama  Power  Company,  recites  k  con¬ 
sideration  of  $5.  Was  that  the  actual  consideration 

paid  for  that  acquisition,  Mr.  Martin?  A.  No,  it  was  not. 

Q.  And  what  was  the  actual  consideration  paid?  A. 
That  consideration  paid  to  Henry  Horne  for  that  and:  some 
other  interests,  according  to  my  recollection,  was  $18|3,400, 
as  I  stated  this  morning. 

Q.  $183,400?  A.  Yes. 

Q.  And  what  were  the  other  interests  embraced  ini  that 
consideration  besides  the  tract  of  land  covered  by  the  deed? 
A.  He  had  some  interests  at  one  of  the  lower  sites  op  the 
river,  Lock  18. 

Q.  Can  you  give  us  the  details  as  to  what  that  interest 
was?  A.  No,  I  can’t  segregate  the  consideration  a$  be¬ 
tween  those  two  places.  j 

Q.  Did  those  interests  pertain  to  what  is  now  the  Jordan 
Dam  of  the  Alabama  Power  Company?  A.  Yes. 

Q.  And  you  are  not  able  to  say  what  portion  of  that! con¬ 
sideration  would  be  equitably  represented  by  those  inter¬ 
ests?  A.  No,  I  can  not. 

Q.  Nor  how  they  compare  in  size  or  other  value  to 

569  the  interests,  to  the  land  represented  by  the  deed? 
A.  So  far  as  anv  information  I  have  at  the  moment, 

*  i  7 

it  would  be  purely  a  guess,  Mr.  Solicitor.  I  regret  that  I 
can  not  do  so. 

Q.  We  won’t  press  for  that.  You  referred  this  morping, 
Mr.  Martin,  to  a  series  of  services  of  an  engineering  char¬ 
acter,  perhaps,  that  were  performed  from  time  to  time  with 
reference  to  these  properties,  that  is,  the  services  of  Colonel 
Cooper,  Davis  and  Davis,  Solomon  and  Norcross,  Mr. 
Wynne,  Mr.  Thurlo-w,  and  Mr.  Yates,  and  do  1  understand 
that  these  services  were  performed  for  various  of  the  merg¬ 
ing  companies  prior  to  the  merger?  A.  Yes,  sir. 
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Q.  And  paid  for  by  the  merging  companies?  A.  I  think 
for  the  most  part  they  were  paid  for  by  individuals  who 
were  interested  in  the  merging  companies,  and  which  pay¬ 
ments  were  not  in  the  nature  of  things  reflected  in  their 
capital  structure  because  they  were  just  nominal,  the  capi¬ 
tal  structures  were  nominal. 

Q.  The  capital  structures  of  the  merging  companies  ?  A. 
Yes,  they  were  nominal. 

Q.  They  didn’t  represent  real  values  at  all?  A.  They 
don’t  represent  the  expenditures  made  by  those  gentlemen 
at  all. 

Q.  The  expenditures  made  for  these  engineering 

570  services?  A.  Yes,  sir. 

Q.  Those  engineering  services  were  paid  for  by 
individuals,  you  say?  A.  That  is  true. 

Q.  To  your  memory?  A.  Yes. 

(Discussion  off  the  record.) 

Q.  May  I  ask  you  to  state  to  what  extent  you  have  per¬ 
sonal  knowledge,  if  any,  as  to  any  payments  made  for  these 
engineering  services  that  you  described  this  morning,  per¬ 
formed  for  the  merging  companies  with  reference  to  these 
properties  prior  to  the  merger?  A.  My  personal  knowl¬ 
edge  is  that  the  payments  would  extend  only  to  Mr.  Wynne, 
Mr.  Thurlow  and  Mr.  Yates. 

Q.  By  whom  was  Mr.  Wynne  paid?  A.  By  the  James 
Mitchell  group. 

Q.  By  the  James  Mitchell  group,  for  whom  you  were 
counsel  at  the  time?  A.  Yes,  sir. 

Q.  And  by  whom  were  Mr.  Thurlow  and  Mr.  Yates  paid? 
A.  By  the  same  group. 

Q.  Were  they  paid  specially  for  these  services,  or  were 
they  performed  incidentally  to  the  duties  of  salaried  posi¬ 
tions  which  they  then  held?  A.  They  were  part  of 

571  their  duties  as  salaried  engineers,  their  duties  being 
to  settle  this  question  and  endeavor  to  make  up  a 

program  for  the  most  economic  and  logical  development  of 
the  river. 
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Q.  To  review  again,  was  it  four  or  five  companies  that 
went  into  this  consolidation  with  the  Alabama  Poweif  Com¬ 
pany?  A.  Five  altogether. 

Q.  Including  the  Alabama  Power  Company?  A.  Yes. 

Q.  And  the  others  were  the  Alabama  Power  and  Electric 
Company?  That  was  one  of  them,  wasn’t  it?  A.  Yes. 

Q.  Who  owned  that  company?  What  group  of  interests 
owned  that  company  at  the  time  of  the  merger?  Aj.  The 
Lay  group. 

Q.  And  Wetumpka  Power  Company?  A.  Well,  ias  its 
name  indicates,  it  was  owned  principally  by  citizens  who 
lived  in  the  town  of  Wetumpka.  j 

Q.  And  the  Alabama  Electric  Company?  Who  owned 
that  group  at  the  time  ?  A.  It  was  owned  by  Solomon^  Nor- 
cross,  Carling  and  some  interest  in  it  by  Horne,  ai}d  the 
others  I  don’t  recall. 

Q.  Are  those  the  same  Solomon  and  Norcross  thait  yon 
referred  to  as  having  performed  engineering  services?  A. 
Yes. 

Q.  With  reference  to  the  property  of  that;  corn- 
572  pany?  A.  Yes.  j 

Q.  And  the  Alabama  Power  Development  iCom- 
pany.  Who  owned  that  company  at  the  time?  That  was 
S.  L.  and  R.  A.  Mitchell?  A.  Yes. 

Q.  S.  Z.  and  R.  A.  Mitchell.  Now,  these  parties  thaf  you 
have  just  recited  represent  the  principal  parties  who  oWned 
these  respective  companies  at  the  time  they  were  takten  in 
by  the  Alabama  Power  Company?  A.  Yes. 

Q.  By  the  new  Alabama  Power  Company?  A.  Of  course 
I  won’t  give  all  the  stockholders’  names,  but  generally 
speaking,  they  are  the  groups,  within  which  there  ^re  a 
good  many  other  individual  stockholders. 

Q.  When  you  spoke  of  being  associated  with  James 
Mitchell,  or  counsel  for  James  Mitchell  and  his  associates 
prior  to  1913,  to  whom  did  you  refer  as  these  associates? 
A.  Well,  Mr.  Lawrence  McFarland  of  Montreal,  and  sev¬ 
eral  men  who  lived  in  England  at  the  time,  a  Mr.  Edgar. 
Beyond  that  there  were  a  number  of  individuals  whose 
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names  I  could  give  you,  but  perhaps  they  are  the  principal 
ones. 

Q.  Some  of  the  men  were  English  residents,  were  they? 
A.  Yes. 

Q.  Now  then,  the  relation  of  the  James  Mitchell  group 
to  the  merger  is  this,  is  it  not:  That  they  were  the  ones 
that  came  in,  or  were  they  the  ones  that  controlled 

573  the  Alabama  Powder  Company  at  the  time  the  mer¬ 
ger  was  proposed?  A.  Yes. 

Q.  That  is,  they  had  acquired  control  of  the  Alabama 
Power  Company  shortly  prior  to  this  merger?  A.  They 
had  acquired  control  of  the  Alabama  Power — prior  to  the 
merger  they  had  acquired  control  of  the  companies  em¬ 
braced  in  the  merger. 

Q.  I  understand  that,  but  I  mean  before  that  acquisition 
was  made,  preparatory  to  the  merger?  A.  No,  dating 
back  to  the  beginning  of  1912  James  Mitchell  and  associates 
had  no  interest  in  any  of  the  companies. 

Q.  And  then  that  was  the  group  that  came  in  from  out¬ 
side  and  gradually  acquired  control  of  each  of  these  com¬ 
panies,  and  that  finally  went  into  the  merger,  including 
the  Alabama  Power  Company?  A.  Yes. 

Q.  Who  controlled  the  Alabama  Power  Company  just 
prior  to  this  merger?  A.  Lay  and  asociates. 

Q.  That  was  part  of  the  Lay  group  too?  A.  Yes,  that 
was  part  of  the  Lay  group. 

Mr.  Teegarden.  I  don’t  think  there  is  anything  further, 
Mr.  Chairman. 

By  Commissioner  Draper: 

574  Q.  I  have  just  one  question,  Mr.  Martin.  Are  the 
shares  of  common  stock  of  the  Alabama  Power  Com¬ 
pany  now  traded  in  on  any  of  the  exchanges?  A.  No,  sir. 

Q.  They  are  not?  A.  They  are  all  owned  by  the  Com¬ 
monwealth  and  Southern  Corporation  at  the  present  time. 

Mr.  Turner.  That  is  the  common  stock  you  refer  to,  Mr. 
Commissioner? 

Commissioner  Draper.  Common  stock,  yes. 
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By  Mr.  Teegarden: 

Q.  Reference  has  been  made  to  the  Commonwealth  and 
Southern  once  or  twice,  and  perhaps  in  order  to  malj:e  the 
record  entirely  intelligible,  what  is  the  case  now  ?  Th$  Ala¬ 
bama  Power  Company  is  now  the  subsidiary  of  the  Com¬ 
monwealth  and  Southern  Power  Company?  A.  N 6,  the 
corporate  name  is  the  Commonwealth  and  Southern  Corpo¬ 
ration,  organized  under  the  laws  of  Delaware. 

Q.  Do  you  remember  the  year?  A.  1929. 

Q.  And  is  it  the  top  company,  or  is  it  in  turn  own^d  by 
some  other  holding  company?  A.  It  is  the  top  company, 
of  which  I  happen  to  be  president. 

Q.  And  its  stock  then  is  owned  by  the  public!?  A. 
575  Owned  by  the  public. 

Q.  And  listed  on  the  market,  no  doubt?  A.  Yes. 
The  original  holding  company,  the  Alabama  Traction  Power 
and  Light  Co.,  Limited,  organized  under  the  laws  of  the 
Dominion  of  Canada,  remained  in  existence  and  the  owner 
of  the  common  stock  of  the  Alabama  Power  Company  down 
to  1924.  The  Canadian  company  for  most  of  that  period 
wTas  largely  controlled  in  England.  American  interest^,  in¬ 
cluding  Alabama  interests,  gradually  obtained  control  of 
the  Canadian  company,  with  the  result  that  in  1924  there 
was  organized,  under  the  laws  of  Maine,  the  Southeastern 
Power  and  Light  Company.  That  company  proposed  to 
purchase  all  of  the  assets  of  the  Canadian  company,  includ¬ 
ing  the  common  stock  and  other  securities  then  owmecf  by 
it  in  the  Alabama  Power  and  other  southern  companies. 
That  transaction  was  completed,  and  thus  the  Southeastern 
Power  and  Light  became  the  holding  company,  and  in  due 
course  the  Canadian  company  was  dissolved  and  passed;  out 
of  the  picture.  The  Southeastern  Power  and  Light  Com¬ 
pany  continued  in  that  status  until  the  year  1930.  In  the 
year  1929  control  of  that  company  passed  to  a  corporation 
organized  in  that  year,  the  Commonwealth  and  Southern 
Corporation,  and  with  the  control  of  the  Southeastern 
Power  and  Light  Company  went  the  Alabama  Power  and 
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numerous  other  companies  in  the  south  and  other  places,  as 
shown  on  the  map  introduced  this  morning. 

576  Redirect  Examination. 

By  Mr.  Turner: 

Q.  To  get  the  record  clear — there  seems  to  be  some  con¬ 
fusion — I  will  ask  you,  Mr.  Martin,  if  the  lands  embraced 
in  the  Mitchell  Dam  site  and  Lock  14  were  embraced  in  the 
properties  acquired  by  the  consolidation!  A.  Yes. 

Q.  And  there  were  other  lands  than  these  also  acquired! 
A.  Yes. 

Q.  Such  as  the  Jordan  Dam  site,  the  Lock  12  site!  A. 
Yes. 

Q.  The  statement  that  was  excluded  by  the  Commission 
— there  was  one  statement  that  I  think  Mr.  Martin  has 
personal  knowledge  of,  that  I  would  like  to  ask  him  about. 
Do  you  know  of  your  own  knowledge  that  these  companies 
at  the  time  Mr.  Mitchell  acquired  them  had  no  books  of 
account!  A.  Well,  I  requested  that  the  officers  of  the  com¬ 
pany  turn  over  to  me  all  of  their  books  of  account  and 
other  records,  and  they  brought  to  my  law  office  in  the  city 
of  Montgomery  all  of  their  records;  that  is  to  say,  they 
stated  to  me  they  were  all  of  their  records,  consisting  of 
their  minute  books  and  stock  books,  and  I  received  formal 
delivery  from  time  to  time  of  what  they  had,  and  that  is  as 
far  as  I  can  say. 

Mr.  Teegarden.  So  that  you  have  never  seen  or 

577  known  of  any  record  of  any  expenditures  made  for 
the  services  of  these  various  engineers  which  you 

have  described! 

A.  That  is  true. 

Mr.  Teegarden.  I  think  that  is  all  of  that  item. 

By  Commissioner  Williamson : 

Q.  Do  the  original  copies  of  those  minutes,  or  the  minutes 
of  that  date,  approximately  that  date,  contain  a  record  of 
the  directors  of  the  various  companies  at  that  time,  or  any 
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of  the  companies,  making  a  finding  of  value  of  these  poVer 
sites  for  the  purposes  of  that  consolidation?  A.  Yes^  of 
course  the  minutes  show  that.  The  minutes  were  complete 
so  far  as  the  officers  and  records  were  concerned. 

Q.  And  they  show  the  allocation  of  these  values  to  thiese 
sites  at  that  time?  A.  No,  it  shows  the  allocation !  of 
shares  of  stock,  as  set  out  in  the  consolidation  agreement. 

Q.  There  would  be  some  finding  on  the  part  of  someone 
of  those  companies  at  that  time  as  to  the  value  of  the 
properties,  the  assets,  for  which  the  stock  was  issued. 

Mr.  Turner.  Mr.  Commissioner,  may  I  state  we  intro¬ 
duced  in  evidence  certified  copies  of  the  minutes  of  all  the 
constituent  companies  approving  this  consolidation  ajnd 
merger.  Is  that  what  you  are  inquiring  about? 

Commissioner  Williamson.  No,  I  wondered  if  th^re 
578  were  any  minutes  where  formal  action  was  taken  by 
the  directors  fixing  values  and  allocations  at  that 
time.  That  was  my  question. 

Mr.  Turner.  The  merger  agreement  was  a  part  of  these 
minutes.  We  did  not  copy  the  merger  agreement  in  the 
minutes,  because  a  copy  of  that  was  already  before  the 
Commission,  but  the  merger  agreement  itself  made  an  al¬ 
location  as  of  the  time  of  the  merger.  Now,  do  you  wiph 
an  evaluation  by  these  companies  prior  to  the  merger? 

Commissioner  Williamson.  As  a  part  of  the  merger,  j 

Mr.  Turner.  This  does  contain  it. 

Commissioner  Williamson.  This  question  is  suggested  bv 
your  answer.  And  that  allocation  of  $3,500,000  was  made 
as  the  value  of  the  Mitchell  Dam  at  that  time? 

Mr.  Turner.  No,  it  was  not.  Now,  that  stretch  of  the 
river,  Lock  12,  14,  and  Duncan’s  Riffle  or  Mitchell  Dam, 
was  allocated  70,000  shares. 

Commissioner  Williamson.  The  entire  stretch  of  tljie 
river? 

Mr.  Turner.  That  entire  stretch  of  the  river  was  valued 
at  $7,000,000.  Now,  Mr.  Thurlow’s  testimony,  as  you  wijll 
recall,  yesterday  showed  how  he  divided  the  dams,  being  of 
nearly  equal  capacity. 
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Commissioner  Williamson.  That  was  ultimately  concen¬ 
trated  in  the  plants  you  built? 

579  Mr.  Turner.  That  is  correct. 

The  Chairman.  Have  you  anything  further? 

Mr.  Turner.  Nothing  further  of  this  witness. 

(Witness  excused.) 

(Photostat  pages  766-769  inc.,  Licensee’s  Ex.  #15,  in¬ 
serted  opposite  this  page.) 

Written  Stipulation  in  1931  Hearing  Before  Respondent. 

911  Memorandum 

Substantiation  of  $3,500,000.00  Included  as  Cost 
Applicable  to  the  Mitchell  Dam  Project. 

We  Live  heretofore  filed  with  the  Alabama  Public  Ser¬ 
vice  Commission,  in  response  to  Questionnaire  No.  1  of  the 
Commission  relating  to  the  cost  of  the  Mitchell  Dam  Prop¬ 
erties,  a  detailed  report  of  such  cost  considered  applicable 
to  this-  project.  These  cost  figures,  we  believe,  properly 
represent  charges  against  this  project,  and  even  though  this 
Commission  may  consider  that  the  cost  of  some  items  was 
excessive, — the  sum  paid  or  the  obligation  incurred  still 
remains  as  part  of  the  cost.  The  ultimate  fact  to  be  de¬ 
termined  by  this  Commission,  however,  is  not  the  cost  of 
this  separate  unit  of  respondent’s  large  system,  but  the 
value  of  this  unit  as  a  useful  part  of  the  respondent’s  sys¬ 
tem  as  a  whole  at  the  time  of  the  inquiry. 

The  making  of  a  just  rate  for  the  use  of  the  property  in¬ 
volves  the  recognition  of  its  fair  value,  if  it  be  more  or 
less  than  its  cost;  and  it  is  assumed  that  the  Commission 
does  not  propose  to  fix  a  rate  base  of  respondent’  proper- 
tie  which  will  ignore  other  fundamental  factors,  entering 
into  a  proper  valuation  of  such  properties,  such  as  the  his¬ 
tory  and  development  of  the  utility  and  its  property,  the 
reproduction  cost  as  a  going  concern  and  other  elements  of 
value  recognized  by  law  for  rate  making  purposes. 

The  property  of  the  respondent  is  held  in  private  own¬ 
ership  and  it  is  this  property,  and  not  the  original  or 
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Project  #82, 
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Alabama, 

1932. 


Th*  attached  two  sbuti  are  certified  to  contain  trua  and 
correct  statements,  conq^led  under  ay  immediate  euperrieion  aa 

of  the  Alabama  Bower  Company,  from 
original  record*  of  said  oompany,  of  charge*  embraced  in  the  {follow¬ 
ing;  item*: 


Interest  during  construction  (a) 
Account  400,  Tax**, 


$7,160.44 

910.54 


(p.  lb) 
(p.  20) 


referred  to  at  the  pages  respectively  indicated  in  the  Preliminary 
Accounting  Beport  of  th*  Federal  Bower  Commission  on  the  above 
entitled  project,  dated  May  31.  1930. 


8SATX  OP  ALABAMA,  ) 
COUNTY  OP  JZTTBS0N  ) 


*.*. 


Subscribed  and  sworn  to  before 


-  o  - 


It  is  stipulated  and  agreed  that  the  foregoing  and  attached 
papers  referred  to  therein  may  be  admitted  and  received  in  evidence 
before  the  Federal  Bower  Cocmisslon  as  License*' a/E^ibit  #15  ifi.  the 
above  enlitled  natter. 


the  Licensee. 
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1QTGBELL  DAM  PROJXCT  10.  82 
Ttxoo  Prior  to  Doto  of  Llooaoo 


7*0.1. 


CHXLT0H 

COOUTT 

iaount 


COOSA 

OOOWTT 


Oot. 

1. 

1919 

Sopt. 

», 

1914 

$  39.87 

$  8.78 

|  •  48.89 

Oot. 

1. 

1914 

Sopt. 

30, 

1918 

38.87 

16.61 

88.48 

Oot. 

1. 

1918 

Sopt. 

30. 

1916 

38.94 

16.61 

88.88 

Oot. 

1. 

1916 

Sopt. 

30, 

1917 

46.73 

81.10 

|  67.83 

Oot. 

1. 

1917 

Sopt. 

30. 

1918 

uas 

83.81 

97.64 

Oot. 

1. 

1918 

Sopt. 

30, 

1919 

44.13 

64.81 

108.34 

Oot. 

1. 

1919 

Sipt. 

30, 

1920 

79.81 

98.44 

174.98 

Oot. 

1. 

1910 

Tam 

1. 

1981 

86.64 

848.88 

308.16 

tattles 

IgJljTE 

|  3910.84 

Total 

Ttaoo 
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Bsforonoo 


Do  too 

ZOOlOOiTO 


laount  of 


Interest 
it  8* 
Por  A aam 


TL-lie* 


10  R 


1  R4 


Book  14 


Surrey  end  Righto  of  Wop,  TronsBloslon  Liao  to  Projoot 

Conotruotioa  of  Xltofcoll  Dob  Hydro  Ploat 

Purchase  oad  Surreys,  Reservoir  Loads  Doaooao  Rifflo 

Preliminary  Engineering,  Xtaasons  Rifflo 

Purofcese  of  Projoot  Loads 

Xxpsadlturos  oa  Loads  prior  to  1913  merger  ! 


Dos.  1980  -  Jobs  1981 
Job.  1981  *  1981 
July  191?  -  Doe.  1980 
Rot.  1980  -  Doe.  1980 
Rot.  1980  -  Doe.  198& 


Doe.  1916 


|  8,886.1 8  t  77*33 


18,893.71 

88,196.57) 

) 

391.09) 

) 

10,057.99) 

) 

8,088*89) 


158.18 


6,065.05 


Texas  paid  on  Projoot  Loads 


Doe.  1914  -  Doe.  1980 


608.38 


188*81 


Load  Dept.  Expense  applicable  to  mtehell  Dob 


Jon.  1980  -  Juno  1981 


14,994.67 


731.67 


7.160.44 


769 
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912  historical  cost  of  it,  on  which  the  Commission  must 
base  its  conclusions  as  to  the  value  of  such  property. 

Assuming  that  this  Commission  finds  the  original  cost  of 
this  project  to  be  a  certain  sum,  the  question  would! still 
have  to  be  solved  as  to  whether  such  original  cost  is  the 
same  as  the  present  value,  which  would  involve  the  deter¬ 
mination  of  present  value  for  such  comparison  indepen¬ 
dently  of  original  cost.  That  present  value  is  measured 
by  reproduction  cost  less  depreciation  is  no  longer  qpen 
to  question.  Finding  reproduction  cost  of  this  plant  would 
fall  short  of  placing  a  reasonable  present  value  on  this 
unit  unless  such  finding  comprehended  the  value  of;  the 
unit  on  the  system  as  a  whole. 

The  report  submitted  by  this  Company  merely  give^  the 
cost  of  the  plant  at  the  time  of  construction,  and  therefore, 
constitutes  evidence  of  investment  rather  than  present 
value. 

In  pursuance  of  your  request  for  additional  information 
relating  to  an  amount  of  $3,500,000.00  included  and  desig¬ 
nated  as  “Fixed  Capital  Not  Classified  by  Prescribed! Ac¬ 
counts”,  we  desire  to  furnish  the  Commission  additional 
information  in  substantiation  of  this  amount  as  a  part  of 
the  cost  of  the  Mitchell  Dam  Properties. 

As  previously  explained,  the  amount  of  $3,500,000.00  rep¬ 
resents  a  portion  of  the  cost  of  a  group  of  properties!  ac¬ 
quired  through  an  agreement  of  merger  dated  June|  18, 
1913,  and  adopted  by  the  stockholders  of  several  companies 
on  July  28,  1913.  It  is  this  merger  agreement,  the  various 
transactions  prior  thereto,  the  actual  development  of; the 
properties,  and  the  fact  that  the  investment  in  the  prop¬ 
erty  in  question  was  carried  as  a  non-revenue  producing  in¬ 
vestment  from  the  date  of  the  merger  agreement  to  the  date 
the  plant  was  officially  placed  in  operation  (a  period  of; ten 
years  and  two  months),  which  must  be  carefully!  re- 

913  viewed  in  order  that  there  may  be  an  understanding 
of  why  the  amount  of  $3,500,000.00  is  a  proper  part 

of  the  cost  of  the  Mitchell  Dam  Properties. 

The  consolidated  corporation,  Alabama  Power  Company, 
filed  the  merger  agreement  dated  June  18,  1913,  in  the 
Office  of  the  Secretary  of  the  State  of  Alabama  on  July!  29, 
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1913,  oil  which  date  it  became  effective  under  the  laws  of 
Alabama,  a  copy  of  which  is  on  file  in  the  Commission’s 
office.  Reference  to  our  records  shows  that  the  fully  paid 
Common  Stock  of  the  consolidated  corporation,  Alabama 
Power  Company,  was  issued  and  entered  on  the  books  of 
the  company  in  accordance  with  the  terms  of  this  merger 
agreement  in  payment  for  the  properties  and  rights  ac¬ 
quired  from  the  following  companies: 

Alabama  Power  and  Development  Company 
Alabama  Electric  Company 
Wetumpka  Power  Company 
Alabama  Pow’er  and  Electric  Company 
Alabama  Power  Company 

The  Mitchell  Dam  site  and  certain  lands  and  rights  per¬ 
taining  thereto  wilich  are  a  part  of  the  project  property 
were  acquired  by  the  consolidated  corporation  under  this 
merger  agreement,  a  copy  of  wilich  has  heretofore  been  filed 
with  the  Commission. 

Upon  the  completion  of  the  merger,  and  in  accordance 
with  its  terms,  the  consolidated  corporation,  Alabama 
Pow’er  Company,  issued  its  fully  paid  shares  of  Common 
Stock  in  the  total  amount  of  $9,975,000.00  and  assumed  the 
liabilities  of  said  companies  in  lieu  of,  and  in  exchange  and 
payment  for,  the  properties  and  assets  of  the  several  com¬ 
panies  entering  into  the  merger. 

As  suggested  above,  certain  dam  sites,  including  sites 
which  were  flooded  out  as  wTell  as  the  one  on  w’hich  the  plant 
is  constructed,  neeessarv  for  the  construction  of  the  Mitchell 
Dam  project  were  obtained  along  w’ith  other  properties  ac¬ 
quired  under  the  merger. 

914  It  thus  appears,  that  the  Mitchell  Dam  properties 
were  obtained  as  a  part  of  a  group  of  properties  for 
w’hich  the  total  amount  of  $9,975,000.00  was  paid  but  no 
definite  amount  was  allocated  for  the  individual  properties 
now*  a  part  of  that  project  and  acquired  under  the  merger. 

It  is  contended,  howaver,  and  it  is  the  purpose  of  this 
memorandum  to  show’  that: 
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1.  Common  capital  stock  of  the  par  value  of  $9,975,C|00.00 
of  Alabama  Power  Company,  (the  Consolidated  Corpora¬ 
tion)  was  the  cost  to  that  company  of  a  number  of  prop¬ 
erties  acquired  under  the  consolidation  of  1913; 

2.  As  part  of  the  properties  then  acquired,  were  cejrtain 
properties  necessary  for  the  Mitchell  Dam  project  to  which 
$3,500,000.00  has  been  allocated  from  this  $9,975,000.00  of 
cost ;  and 

3.  Such  an  allocation  is  fair  and  equitable. 

The  consolidated  corporation,  entitled  under  the  la!w  so 
to  do,  issued  its  common  stock  of  a  par  value  equal  to  the 
value  of  the  properties  acquired  as  considered  and  deter¬ 
mined  by  the  parties  to  the  consolidation  agreement.  !  The 
consolidation  agreement  stated  in  substance  that  eac|h  of 
the  companies,  parties  to  the  consolidation,  had  acquired 
property  and  assets,  the  reasonable  value  of  which  ex¬ 
ceeded  the  par  value  of  the  Capital  Stock  of  said  companies, 
and  it  was  agreed  that  there  should  be  issued  to  the  stock¬ 
holders  of  the  several  companies  or  their  nominees  by  the 
consolidated  corporation,  stock  as  follows : 

! 

70,000  Shares  to  the  Shareholders  of  Alabama 
Power  Company 

20,000  Shares  to  the  Shareholders  of  Alabama 
Electric  Company 

7,500  Shares  to  the  Shareholders  of  Wetumpka 
Power  Company 

250  Shares  to  the  Shareholders  of  Alabama 
Power  &  Electric  Company 
2,000  Shares  to  the  Shareholders  of  Alabama 
Power  &  Dev.  Company, 

or  a  total  of  99,750  Shares.  The  agreement  then  recites: 

“It  is  further  agreed  that  the  shares  of  the  stock 
915  of  said  companies,  parties  hereto,  and  the  property 
and  assets  owned  by  each  of  said  companies,  is  of 
value  equal  to  the  par  value  of  the  shares  of  the  stock  of 
the  consolidated  corporation  to  be  issued  to  them,  as  herein 
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provided;  and  it  is  further  agreed  that  each  and  every 
stockholder  of  all  of  said  companies  shall  accept  such  shares 
of  stock  of  the  consolidated  corporation  as  the  reasonable 
value  of  the  stock  of  the  said  companies,  parties  hereto.’ ’ 

A  general  statement  as  to  the  companies  and  principal 
properties  acquired  by  the  consolidation  follows: 

Alabama  Power  <&  Electric  Company: 

Organized  under  the  laws  of  the  State  of  Alabama  on 
November  14, 1908,  by  W.  P.  Lay,  Earl  Lay  and  0.  R.  Hood, 
all  of  Gadsden,  Alabama,  with  its  principal  office  at  Gads- 
dan,  Alabama,  under  the  name  of  Alabama  Electric  Com¬ 
pany  and  subsequently  changed  by  its  stockholders  to  Ala¬ 
bama  Power  &  Electric  Company.  This  company  owned  a 
dam  site  at  Lock  7  on  the  Coosa  River,  riparian  rights  and 
lands  adjacent  thereto,  and  the  prior  rights  under  the  laws 
of  Alabama  resulting  from  having  prepared  plans  for  the 
construction  of  a  dam  and  lock  for  improving  navigation 
and  the  developing  of  power  at  said  dam  site  and  from  hav¬ 
ing,  on  November  18,  1908,  filed  a  certified  copy  of  said 
plans  in  the  Office  of  the  Secretary  of  State  under  the  pro¬ 
vision  of  Section  6148  of  the  Code  of  Alabama  of  1907. 

916  Wetumpka  Poiver  Company: 

Organized  under  the  laws  of  the  State  of  Alabama  on 
March  20,  1908,  by  M.  Hohenberg,  A.  Hohenberg,  F.  W. 
Lull,  Chas.  C.  McMorris  and  associates,  all  of  Wetumpka, 
Alabama,  with  its  principal  office  at  Wetumpka.  This  com¬ 
pany  owned  a  dam  site  at  Lock  15  on  the  Coosa  River,  ri¬ 
parian  rights  and  lands  adjacent  thereto,  and  the  prior 
rights  under  the  laws  of  Alabama  resulting  from  having 
prepared  plans  for  the  construction  of  a  dam  and  lock  for 
improving  navigation  and  the  developing  of  power  at  said 
dam  site,  and  from  having,  on  November  4, 1908,  filed  a  cer¬ 
tified  copy  of  said  plans  in  the  Office  of  the  Secretary  of 
State  under  the  provisions  of  Section  6148  of  the  Code  of 
Alabama  of  1907. 
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Alabama  Electric  Company: 

Organized  under  the  laws  of  the  State  of  Alabama  oii  Oc¬ 
tober  15,  1908,  by  Henry  Horne  of  Macon,  Georgia,  and 
Taylor,  Wadsworth  and  Jackson  of  Autaugaville,  Alabama, 
and  associates,  with  its  principal  place  of  business  at  Mont¬ 
gomery,  Alabama.  This  company  owned  a  dam  sitje  at 
Lock  18  on  the  Coosa  River,  riparian  rights  and  the  lands 
adjacent  thereto,  and  the  prior  rights  under  the  law£  of 
Alabama  resulting  from  having  prepared  plans  for  the  con¬ 
struction  of  a  dam  and  lock  for  improving  navigation! and 
the  developing  of  power  at  said  dam  site,  and  from  having 
on  November  4,  1908,  filed  a  certified  copy  of  said  plans  in 
the  Office  of  the  Secretary  of  State  under  the  provisions  of 
Section  6148  of  the  Code  of  Alabama  of  1907. 

i 

| 

Alabama  Poiver  Company: 

Organized  under  the  laws  of  the  State  of  Alabama!  on 
December  4, 1906,  by  W.  P.  Lay,  Earl  Lay  and  0.  R. 
917  Hood  of  Gadsden,  Alabama,  with  its  principal  place 
of  business  at  Gadsden.  This  company  owned  a  dam 
site  at  Lock  12  on  the  Coosa  River,  riparian  rights  land 
lands  adjacent  thereto  and  in  the  basin  in  the  reservoir  of 
said  Lock  12,  and  had  the  right  to  construct  a  dam  at  Lock 
12  granted  by  an  Act  of  Congress  approved  March  4,  1907, 
entitled  “An  Act  permitting  the  erection  of  a  dam  actoss 
the  Coosa  River,  Alabama,  at  the  place  selected  for  Lock 
12  on  said  river”,  had  plans  by  Colonel  Hugh  L.  Cooper 
for  the  construction  of  a  dam  and  power  house  approived 
on  March  3,  1910,  by  the  Secretary  of  War  and  Chief  of 
Engineers  in  accordance  with  the  terms  of  the  Act  of  Con¬ 
gress  above  referred  to,  and  a  revision  of  said  plans  ap¬ 
proved  on  the  8th  day  of  July,  1913,  by  the  Secretary  of 
War  and  Chief  of  Engineers;  owned  the  dam  site  at  ijock 
14  (now  a  part  of  the  Mitchell  Dam  Properties)  on  the 
Coosa  River,  various  riparian  rights  and  lands  adjacent 
thereto  and  several  dam  sites  between  Lock  14  and  Lock  15 
on  the  Coosa  River ;  owned  the  dam  site  and  riparian  rights 
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at  Mitchell  Dam  (then  known  as  Duncan’s  Riffle)  on  the 
Coosa  River,  title  to  which  has  been  conveyed  to  the  old 
Alabama  Power  Company  by  some  of  the  individuals  in¬ 
terested  in  the  general  project,  including  Jackson  and 
Henry  Horne. 

The  company  also  owned  the  prior  rights  under  the  laws 
of  Alabama  resulting  from  having  prepared  plans  for  the 
construction  of  dams  and  locks  for  improving  navigation 
and  the  developing  of  powder  at  Lock  12  and  Lock  14  on  the 
Coosa  River,  and  from  having  on  November  2,  1908,  and 
November  4, 1908,  respectively,  filed  certified  copies  of  said 
plans  in  the  Office  of  the  Secretary  of  State  under  the  pro¬ 
visions  of  Section  6148  of  the  Code  of  Alabama  of  1907, 
which  plans  w’ere  amended  by  plans  filed  in  the  office  of  the 
Secretary  of  State  on  March  24,  1916. 

918  At  the  time  of  the  consolidation,  the  company  had 
already  begun  the  construction  of  the  Lock  12  dam 
and  power  house  and  it  was  approximately  one-half  com¬ 
pleted;  had  acquired  a  large  part  of  the  lands  for  the  reser¬ 
voir;  had  an  extensive  construction,  engineering  and  op¬ 
erating  organization,  and  had  expended  a  large  sum  of 
money,  on  the  general  project  including  Mitchell  Dam  and 
the  Company  had  made  surveys  and  was  engaged  in  con¬ 
structing  transmission  lines  from  Lock  12  to  available  mar¬ 
kets  and  to  the  Gadsden  Reserve  Steam  Plant. 

Alabama  Power  and  Development  Company: 

Organized  under  the  laws  of  the  State  of  Alabama  on 
March  29,  1907,  by  R.  A.  Mitchell  of  Alabama  City,  Ala¬ 
bama,  and  associates,  with  its  principal  place  of  business  at 
Talladega,  Alabama.  This  company  owned  a  hydro-electric 
power  generating  plant  in  Talladega  County  at  Jackson 
Shoals  in  Choccolocco  Creek  of  2,000  K.  W.,  and  electric 
lighting  and  distribution  system  in  the  City  of  Talladega; 
rights  of  way  for  transmission  line  extending  from  Jackson 
Shoals  to  Talladega,  and  from  Jackson  Shoals  toward  An¬ 
niston  and  Gadsden,  on  which  right  of  way  high  voltage 
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transmission  lines  had  been  constructed;  and  had  Under 
construction  at  Gadsden,  Alabama,  a  10,000  K.  W.  reserve 
steam  plant  of  the  most  modern  design. 
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Early  History 


The  Alabama  Power  Company  was  organized  und^r  the 
general  laws  of  Alabama  on  December  4,  1906,  by  Caiptain 
W.  P.  Lay,  Earl  Lay  and  O.  R.  Hood  of  Gadsden,  Alabama. 
Mr.  Lay,  the  first  president,  continued  as  the  executive 
head  of  the  company  until  he  succeeded  in  working  put  a 
financing  plan  of  this  and  other  power  companies  as  here¬ 
inafter  set  forth  with  Mr.  James  Mitchell  and  associates 
in  1912.  Much  of  the  history  of  the  cost  of  the  development 
of  this  and  other  associated  companies,  therefore,  dates 
prior  to  1912,  and  the  work  performed,  property  acquired 
and  costs  and  other  obligations  incurred  are  shown  prin¬ 
cipally  in  the  narrative  of  those  connected  with  the  various 
companies  prior  to  1912.  The  company  is  able,  however,  to 
supplement  this  history  by  much  record  evidence  of  the 
activities  of  these  companies  as  hereinafter  referred  to. 

The  first  hydro  project  undertaken  was  that  of  the '  Ala¬ 
bama  Power  Development  Company  at  Jackson  Shoals  on 
the  Choccolocco  Creek,  which  company,  by  the  mejrger 
agreement  effective  July  29, 1913,  became  a  part  of  the!  cor¬ 
porate  structure  of  Alabama  Power  Company  and  was  the 
immediate  nucleus  around  which  the  subsequent  develop¬ 
ments  of  the  company  centered,  acquiring  the  ownership 
at  that  time  of  the  reserve  steam  plant  of  15,000  h.  p.  at 
Gadsden,  Alabama. 

In  1912  there  were  some  fifteen  different  companies  more 
or  less  active  in  the  field  of  power  development  in  Alabama 
which  finally  became  grouped  under  the  ownership  or  con¬ 
trol  of  Mr.  James  Mitchell  and  associates.  The  Alabama 
Power  Company  was  one  of  the  most  important  ofi  the 
group  because  of  the  ownership  by  it  of  sites  for  noweit  de¬ 
velopments  on  the  Coosa  River,  and  other  lands, 
920  properties  and  rights.  The  other  companies  which 
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by  the  agreement  merger  just  referred  to  came  into 
and  formed  a  part  of  the  Alabama  Power  Company  by  the 
merger  of  July  29,  1913,  were  Alabama  Power  &  Electric 
Company,  Wetumpka  Power  Company  and  Alabama  Elec¬ 
tric  Company,  which,  in  addition  to  the  two  just  mentioned, 
viz.,  Alabama  Power  Development  Company  and  Alabama 
Power  Company,  make  the  five  companies  which  were  par¬ 
ties  to  that  merger  agreement.  The  companies  had  pur¬ 
chased  lands  at  various  places  on  the  Coosa  River  and  had 
obtained  the  passage  through  Congress  of  the  act  men¬ 
tioned  above  of  March  4,  1907,  authorizing  the  erection  by 
Alabama  Power  Company  of  the  Lock  12  dam.  This  was 
one  of  the  sites  selected  by  the  Government  Engineers  for 
the  location  of  a  navigation  dam  in  the  plan  for  the  general 
improvement  of  the  Coosa  River  for  Power  and  naviga¬ 
tion.  The  Lock  14  site,  the  Mitchell  site,  the  Lock  15  site 
and  Lock  18  site  were  also  at  one  time  or  another  selected 
by  the  Government  engineers  and  acquired  by  Mr.  Lay  and 
other  individuals  in  pursuance  of  their  program.  Con¬ 
gress,  in  1912,  passed  another  act,  at  the  urgent  request  of 
Alabama  citizens,  authorizing  a  development  at  Lock  18 
on  the  Coosa  River  which,  however,  was  vetoed  by  Presi¬ 
dent  Taft  upon  the  principal  ground  that  the  development 
should  await  a  uniform  power  policy  of  Congress. 

The  acquisition  of  the  controlling  sites  as  shown  by  the 
records  was  at  different  times  in  the  names  of  several  indi¬ 
viduals  who  later  conveyed  them  to  Alabama  Power  Com¬ 
pany,  or  some  of  the  other  companies  constituting  the  group 
under  discussion,  and  the  considerations  in  any  of  the  deeds 
of  conveyance  to  or  from  Heath,  Lay,  Wadsworth,  Horne 
and  others  is  of  no  importance  in  the  ascertainment  of  the 
question  of  costs  of  these  properties;  because  it  is  well 
known  that  those  interested  in  obtaining  strategic 
921  properties  will  usually  acquire  them  in  individual 
names  for  passing  title  to  the  final  corporate  holder, 
and  the  deeds  but  rarely  express  the  true  consideration,  to 
say  nothing  of  other  expenditures  before  and  after  acquisi¬ 
tion. 
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The  River  and  Harbor  Act  approved  June  13,  1902,  au¬ 
thorized  a  survey  to  be  made  on  the  Coosa  and  Alabama 
Rivers,  with  a  view  to  determining  the  feasibility  of  six- 
foot  navigation  in  said  rivers  and  the  probable  expense 
thereof.  The  survey  ordered  by  that  Act  was  made  lender 
the  direction  of  Captain  J.  V.  Cavanaugh,  Corps  of  ^Engi¬ 
neers,  and  was  transmitted  to  the  House  of  Representa¬ 
tives  by  the  Secretary  of  War  under  date  of  January  10, 
1906,  and  recommended  the  construction  of  13  locks,  and 
dams  between  Locks  4  and  31,  concerning  which  it  was  $aid : 

“Should  the  improvement  be  undertaken  (by  the  United 
States)  there  will  result  from  construction  of  the  various 
dams  many  valuable  water  powers,  which  logically  become 
the  property  of  the  United  States,  and  provision  should  be 
made  for  disposing  of  them  and  applying  the  proceeds  to 
the  maintenance  of  the  improvements.  Making  a  liberal 
allowance  for  all  possible  needs  of  commerce  the  volume  of 
water  which  could  be  utilized  for  this  purpose  would  not 
be  less  than  2,500  cubic  feet  per  second,  and  the  total 
amount  of  water  power  which  could  be  developed  is  esti¬ 
mated  to  be  over  70,000  horsepower,  of  which  about  one- 
half  is  concentrated  at  the  highest  four  dams. 

“It  is  thought  that  no  difficulty  would  be  found  in  ulti¬ 
mately  disposing  of  the  greater  part  of  this  power  jat  a 
rental  not  less  than  $5  per  horsepower  per  annum,  for  with 
this  horsepower  would  go  a  manufacturing  site  on  a  water 
route  to  the  seaboard.  As  an  indication  of  the  valuie  of 
these  powers,  attention  is  invited  to  the  fact  that  at;  the 
present  time  there  is  before  Congress  a  bill  to  authorize  a 
company  to  construct  one  of  the  proposed  dams,  includ¬ 
ing  the  purchase  of  all  lands,  privileges,  etc.  without  cost  to 
the  United  States,  for  the  privilege  of  using  the  poweii  de¬ 
veloped.  Should  it  be  possible  to  sell  all  of  the  pciwer 
922  that  could  be  developed  at  a  fair  rental,  the  improve¬ 
ment  would  be  practically  self-supporting  from  ithis 
source  alone.” 

The  Board  of  Engineers  for  Rivers  and  Harbors,  how¬ 
ever  in  transmitting  the  report  expressed  the  opinion  “that 
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the  project  of  securing  six-foot  navigation  on  the  Coosa 
and  Alabama  Rivers  is  not  worthy  of  being  undertaken  by 
the  Government  at  this  time”. 

By  the  River  and  Harbor  Act  of  March  3,  1909,  a  survey 
of  the  Etowah,  Coosa  and  Tallapoosa  rivers  was  author¬ 
ized,  with  the  view  of  their  improvement  for  navigation; 
the  examination  for  the  improvement  to  include  investiga¬ 
tion  necessary  to  determine  whether  storage  reservoirs  at 
the  headwaters  of  the  rivers  could  be  utilized  to  advantage, 
and  if  so  what  portion  of  the  cost  of  such  improvements, 
including  the  reservoirs,  should  be  borne  by  owners  of  water 
powers  or  others. 

The  plan  of  improvement  proposed  by  the  district  officer 
was  for  locks  and  dams  on  the  Coosa,  for  storage  reser¬ 
voirs  at  the  headwaters  of  the  Coosa  and  Tallapoosa  and 
for  regulation  of  the  Alabama  River,  and  expressed  the 
opinion 

“that  the  locality  is  worthy  of  improvement  by  the  United 
States  in  cooperation  with  powder  interests  to  the  extent 
above  indicated  under  certain  conditions  respecting  the 
establishment  of  terminal  facilities  at  important  points. 
The  division  engineer  concurs  in  general  with  the  views  of 
the  district  officer: 

“  ‘Subsequent  to  the  above  report  efforts  were  made  by 
the  district  officer  to  secure  from  interested  powTer  com¬ 
panies  a  definite  offer  of  cooperation.  In  his  letter  of 
January  9,  1913,  forwarding  a  communication  dated  Janu¬ 
ary  3,  1913,  he  states  there  is  no  present  prospect  of  secur¬ 
ing  such  cooperation. 

“  ‘These  reports  have  been  referred,  as  required  by  law% 
to  the  Board  of  Engineers  for  Rivers  and  Harbors,  and  at¬ 
tention  is  invited  to  its  accompanying  report  of  July  30, 
1913.  While  recognizing  the  advantages  of  naviga- 
923  tion  of  these  streams  and  the  value  of  wTater  power 
in  connection  therewith  in  the  development  of  com¬ 
merce  and  the  advisability  of  coordinating  these  interests 
when  practicable  at  reasonable  cost,  the  board  does  not  be¬ 
lieve  that  the  probable  benefits  to  general  commerce  and 
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navigation  would  be  sufficient  to  justify  the  expenditure  of 
the  $15,000,000  on  the  part  of  the  United  States,  evejn  if 
private  parties  should  undertake  the  power  development  on 
the  terms  proposed  by  the  district  officer.  Neither  doe^  the 
board  believe  that  the  rental  income  from  a  combined!  de¬ 
velopment  costing  $24,537,000  would  so  reduce  the  icost 
to  the  United  States  of  the  improvement  for  navigation  as 
to  render  the  undertaking  advisable  at  the  present  timei. 

“  ‘After  due  consideration  of  the  above  mentioned!  re¬ 
ports,  I  concur  in  general  with  the  views  of  the  board  of 
engineers  for  Rivers  and  Harbors,  and  therefore,  in  carry¬ 
ing  out  the  instructions  of  Congress,  I  report  that  the  im¬ 
provement  by  the  United  States  of  Etowah,  Coosa  and  Tal¬ 
lapoosa  Rivers,  in  the  manner  described  in  the  reports  here¬ 
with,  is  not  deemed  advisable  at  the  present  time.’  ”  \Vm. 
T.  Russell,  Chief  of  Engineers,  United  States  Army. 

Both  reports  recommended  the  erection  of  dams  at  diefi- 
nite  sites  designated  as  Lock  12,  Lock  14,  Lock  15  and  Lpck 
18.  The  proposed  sites  were  afterwards  acquired  by  jthe 
organizers  of  these  companies.  These  official  designations 
undoubtedly  gave  value  to  the  sites,  and  steps  were  taken 
by  each  company  to  perfect  its  right  to  develop  under  the 
laws  of  Alabama  of  1907. 

Efforts  were  also  made  repeatedly  during  this  period  |bv 
Captain  Lay  and  associates  to  obtain  government  aid  j  in 
building  the  dams,  but  without  success;  the  committees! of 
Congress  taking  the  position  that  private  capital  should 
undertake  their  development. 

924  In  pursuance  of  the  act  of  Congress  of  March!  4, 
1907,  the  Alabama  Power  Company  employed  engi¬ 
neers,  including  amongst  others,  Col.  Hugh  L.  Cooper,  thpn 
and  now,  one  of  the  foremost  electrical  and  hydraulic  engi¬ 
neers  in  the  world,  to  prepare  plans  for  the  development 
and  construction  of  a  comprehensive  power  system,  sup¬ 
plied  with  energy  from  a  dam  and  power  house  at  Lock  12, 
and  later  at  other  sites  on  the  Coosa  River.  Other  engineers 
were  employed,  and  several  years  of  intensive  work  under¬ 
taken  by  this  company;  lands  and  rights  were  purchased, 
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lawyers  employed  and  a  complete  plan  worked  out  for  this 
development  which  were  approved  by  the  Secretary  of  War 
and  the  Chief  of  Engineers  on  March  3,  1910.  An  exten¬ 
sive  survey  had  just  been  made  of  the  Coosa  River  Power 
possibilities  and  available  markets  by  Ford,  Bacon  and 
Davis  for  those  interested  in  the  River  developments.  This 
report  was  of  value  from  an  engineering  standpoint,  as  well 
as  from  the  market  forecasts  made. 

No  statement  which  has  to  do  with  the  cost  of  the  Mitchell 
Dam  property  can  be  segregated  from  the  history  which  has 
to  do  with  the  growth  and  development  of  the  Alabama 
Power  Company,  hence  references  have  been  made  and  will 
later  be  made  to  the  activities  of  that  company  which,  in  an 
isolated  way,  may  not  seem  to  have  a  relation  to  the  pres¬ 
ent  inquiry,  but  on  proper  examination  of  the  whole  sub¬ 
ject,  will  clearly  show  their  relation  to  the  inquiry  which 
is  now  under  consideration.  Ascertainment  of  the  cost  in¬ 
volved  in  any  of  these  projects  must,  therefore,  consider 
all  elements,  whether  in  the  form  of  expenditures  on  the 
company’s  books,  or  ascertained  from  evidence  and  data 
aliunde. 

925  In  1912,  upon  the  invitation  of  those  interested  in 
the  principal  companies  which  formed  a  part  of  the 
consolidation  referred  to,  Mr.  James  Mitchell,  an  American 
engineer  of  wide  experience,  was  invited  to  go  forward  with 
the  construction  and  development  program.  His  organiza¬ 
tion  spent  several  months  making  independent  surveys,  and 
studies  of  the  watersheds,  rainfall,  river  flow,  construction 
conditions,  present  and  prospective  power  market,  and  other 
elements  affecting  the  economics  of  the  undertaking,  and 
prepared  a  comprehensive  scheme  of  construction  and  de¬ 
velopment  which  included  Mitchell  Dam.  This  plan  pro¬ 
vided  for  coordination  on  a  large  scale  of  power  projects 
in  different  watersheds  so  that  a  progressive  plan  of  devel¬ 
opment  could  be  followed  out  in  such  a  manner  as  to  con¬ 
serve  and  utilize  the  water  resources  to  the  fullest;  each 
development  to  be  interconnected  with  the  other,  thus  also 
making  it  possible  to  better  finance  the  undertaking. 
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It  was  clear  that  the  one  project  at  Lock  12  would  |be  in¬ 
sufficient  to  supply  probable  power  demands,  and  the 
Mitchell  Dam  and  the  Lock  14,  the  Lock  15,  Lock  18,  aiid  the 
Lock  7  sites,  all  on  the  Coosa  River,  were  acquired  by  cjne  or 
the  other  of  the  companies  which  entered  into  the  merger 
agreement  of  June  18,  1913.  A  forecast  of  the  power  re¬ 
quirements  of  this  territory  was  made,  showing  that  by|  1930 
at  least  600,000  horsepower  would  be  required  and  subse¬ 
quent  developments  have  shown  that  this  was  inadequate. 
It  was  considered  by  those  who  promoted  Alabama  Plower 
Company  that  the  public  interest  required  a  careful,!  sys¬ 
tematic  plan  of  development  so  as  to  conserve  and  utilize 
the  water  resources  of  the  region  to  the  fullest  advantage, 
which  program  would  require  a  plan  capable  of  extension 
to  meet  ever  increasing  demands  which  might  easily  re¬ 
quire  $100,000,000;  and  that  forecast  has  been  realized]  and 
passed,  because  in  the  various  enterprises  identified  at  pres¬ 
ent  with  the  power  situation  capital  requirements 
926  have  exceeded  $100,000,000.  i 

The  Alabama  Power  Company,  as  then  organized, 
undertook,  therefore,  a  project  whereby  the  lighting ,  and 
power  requirements  of  practically  the  entire  state  wpuld 
be  supplied  and  it  was  essential  to  serve  the  existing  de¬ 
mands  as  well  as  to  develop  and  have  available  poweir  in 
anticipation  of  the  industrial  and  community  growth.  !The 
construction  and  financial  plan  of  the  Alabama  Power  Com¬ 
pany  as  of  1912-1913  was,  therefore,  based  upon  the  devel¬ 
opment  and  coordination  of  several  sources  of  electric 
power  and  its  distribution  so  that  community  and  indus¬ 
trial  growth  would  be  assisted  and  the  demands  for  pdwer 
anticipated.  It  is  worthy  of  note,  as  viewed  from  1928,  that 
no  call  has  come  from  any  industry  in  any  community 
served  since  the  completion  of  the  first  principal  unit 
Lock  12  in  1914,  that  has  not  been  supplied  promptly  and 
efficiently  and  at  rates  comparable  with  those  prevailing 
in  the  most  favored  sections  of  the  United  States. 

The  financial  plan  through  which  the  necessary  mojney 
could  be  obtained  was  perhaps  of  more  importance  tjian 
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the  plan  of  construction,  for  the  project  was  hazardous,  not 
only  because  of  the  physical  conditions,  but  on  account  of 
the  extraordinary  cheapness  of  coal  in  the  Birmingham  dis¬ 
trict,  which  at  that  time  was  the  cheapest  coal  in  the  world, 
quality  considered.  Mr.  Mitchell  submitted  the  result  of 
his  investigations  and  plans  to  numerous  people  who  were 
more  or  less  interested  in  the  financing  of  water  powers  in 
America  and  elsewhere  and  finally  succeeded  in  obtaining 
assurances  of  the  necessary  financing  from  banking  firms  in 
England  and  in  1913  there  was  carried  out  the  consolida¬ 
tion  of  the  various  properties  which  embraced  the  Mitchell 
Dam  situation,  and  the  construction  work  at  Lock  12  begun 
by  Captain  Lay  in  1910,  was  carried  forward  with  greater 
diligence,  so  that  it  was  completed  in  1914. 

927  As  stated  above,  the  shareholders  accepted  the 
shares  of  common  stock  thus  issued  as  representing 

the  value  of  the  properties  of  the  companies  entering  iuto 
the  merger  agreement;  and  hence  the  cost  to  the  consoli¬ 
dated  company  of  the  properties  of  the  consolidating  com¬ 
panies  must  include  the  par  value  of  the  common  stock  thus 
issued  to  the  stockholders  of  these  companies.  The  laws 
of  Alabama  encouraged  these  developments  and  permitted 
this  new  method  of  consolidation.  We  are  not  here  to  pass 
judgment  upon  the  policy  of  those  laws  or  the  wisdom  of 
the  transaction  but  to  find  the  facts. 

928  The  capital  stock  of  the  consolidated  corporation 
represents  an  increase  over  the  combined  capital 

stocks  of  the  consolidating  companies,  the  combined  capital 
stocks  of  the  consolidating  companies  being  $99,500.00,  and 
the  capital  stock  of  the  consolidated  corporation  being  $9,- 
975,000;  but  the  parties  placed  on  record  their  findings  in 
Article  X  of  the  merger  agreement,  that 

‘•'Each  of  said  corporations,  parties  hereto,  having  ac- 
quii  '.d  property  and  assets,  the  reasonable  value  of  which 
now  exceeds  the  par  value  of  the  capital  stock  of  said  com¬ 
panies,  it  is  agreed  that  there  shall  be  issued  to  the  stock¬ 
holders  of  the  Alabama  Power  Company,  or  their  nominee, 
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70,000  shares;  to  the  stockholders  of  the  Alabama  Electric 
Company,  or  their  nominees,  20,000  shares;  to  the  stock¬ 
holders  of  the  Wetumpka  Power  Company,  or  their  nomi¬ 
nees,  7,500  shares;  to  the  stockholders  of  the  Alabama 
Power  and  Electric  Company,  or  their  nominees,  250  shares, 
and  to  the  stockholders  of  the  Alabama  Power  Develop¬ 
ment  Company,  or  their  nominees,  2,000  shares  of  the  stock 
of  the  consolidated  corporation,  in  lieu  of  and  in  exchange 
and  payment  for  the  shares  of  stock  in  said  companies  how 
issued  and  outstanding ;  and  upon  the  surrender  to  the  Con¬ 
solidated  corporation  of  the  shares  held  by  any  stockholder 
in  either  of  said  companies,  there  shall  be  issued  to  hinji  or 
to  his  nominee,  such  number  of  the  shares  of  stock  of  j  the 
consolidated  corporation  so  agreed  to  be  issued  to  the  stock¬ 
holders  of  such  company  as  the  number  of  shares  so  owjned 
and  surrendered  by  him  bears  to  the  total  number  of  shares 
of  stock  of  such  company  now  issued  and  outstanding,  j 
“It  is  further  agreed  that  the  shares  of  the  stock  of 
said  companies,  parties  hereto,  and  the  property  and  I  as¬ 
sets  owned  by  each  of  said  companies,  is  of  value  equal  to 
the  par  value  of  the  shares  of  the  stock  of  the  consolidated 
corporation  to  be  issued  to  them,  as  herein  provided;  and 
it  is  further  agreed  that  each  and  every  stockholder  of  |  all 
of  said  companies  shall  accept  said  shares  of  stock  of  the 
consolidated  corporation  as  the  reasonable  value  of  the 
stock  of  the  said  companies,  parties  hereto.” 

929  The  fact  that  the  original  Alabama  Power  Com¬ 
pany  had  title  to  part  of  the  property  now  under  in¬ 
vestigation  prior  to  the  consolidation,  and  also  that  the 
deeds  from  some  of  the  original  individual  owners  to  some 
of  the  companies  or  their  agents  only  show  a  nominal  con¬ 
sideration  to  have  been  paid  for  some  particular  parcel  ;of 
land  does  not  indicate  the  measure  of  cost  or  the  value  of 
property  merged  into  the  consolidated  Alabama  Powjer 
Company.  Neither  the  books  nor  the  capital  structures 
of  the  consolidating  companies  reflected  the  cost  or  valjue 
of  the  properties  to  the  consolidated  company.  It  was  es¬ 
sential  in  the  development  of  these  properties  that  they 
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be  consolidated,  and  that  expression  be  given  in  the  cor¬ 
porate  and  financial  structures  of  the  consolidated  corpo¬ 
ration  to  the  value  of  the  consolidated  properties.  Millions 
of  dollars  had  been  spent  to  the  date  of  the  consolidation 
in  the  acquisition  and  promotion  of  the  development  and  co¬ 
ordination  of  the  properties  which  did  not  pass  through 
the  accounts  of  the  corporations  participating  in  the  mer¬ 
ger,  and  were  not  and  could  not  be  reflected  in  their  cor¬ 
porate  records  except  in  the  issuance  of  the  stock  by  the 
consolidated  company. 

The  stock  issued  through  this  consolidation  found  its  way 
to  Alabama  Traction  Light  &  Power  Company,  Ltd.,  a  hold¬ 
ing  company,  which  had  been  organized  to  finance  the  un¬ 
dertakings;  but  before  this  could  take  place,  there  were 
agreements  between  James  Mitchell  and  his  associates  with 
the  then  stockholders  to  purchase  their  varied  and  con¬ 
flicting  interests,  and  to  pay  off  various  brokers  or  agents 
who  were  employed  by  such  stockholders  to  find  the  men 
with  money,  vision,  courage,  and  ability  to  organize  and  put 
the  situation  through.  Mr.  Mitchell  and  associates,  when 
they  decided  to  go  forward,  organized  the  Traction  Com- 
and  this  company  than  had  to  raise  the  funds  and  to 
930  issue  its  own  securities,  stocks  and  bonds,  to  the  vari¬ 
ous  groups  and  individuals  who  had  a  part  in  bring¬ 
ing  it  about. 

The  layman  or  others  without  full  knowledge  of  the  facts 
may  have  some  difficulty  in  comprehending  the  equity  of 
the  basis  established  by  the  merger  agreement.  It  will  be 
said  that  water  powers  cost  nothing  because  the  rain  falling 
on  the  watersheds  cost  nothing;  but  there  is  something  in 
between  which  determines  economic  and  actual  values.  This 
is  equivalent  to  saying  that  the  fur  on  a  lady’s  shoulder 
costs  nothing  because  the  fox  from  which  the  fur  piece  was 
developed  ran  wild  in  the  wToods  and  that  it  cost  nothing  to 
produce,  being  a  product  of  nature.  This  analogy  is  men¬ 
tioned  in  order  that  in  some  way  the  development  and  cre¬ 
ation  of  w’ater  power  values  may  be  visualized.  In  other 
words,  going  back  of  the  date  of  the  formulation  of  some 
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definite  plans  (about  1907)  for  the  development  of  the  wat^r 
powers  of  the  navigable  streams  of  the  State  of  Alabama, 
we  find  these  great  streams  of  power  running  to  waste  ai}d 
the  owners  of  potential  dam  sites  making  no  use  of  theiji. 

Prior  to  1907,  there  were  no  laws  of  the  State  of  Ala¬ 
bama  which  would  permit  the  development  of  these  poten¬ 
tial  hydro-electric  projects.  With  the  enactment  of  these 
laws,  particularly  Section  6148  of  the  Code  of  Alabama  Of 

1907,  the  State  thereby  opened  up  and  made  possible  thie 
development  of  water  powers  on  navigable  streams.  Cer¬ 
tain  citizens  of  the  State  immediately  took  steps  to  develop 
the  w’ater  power  possibilities  of  the  Coosa  River  by  organis¬ 
ing  companies,  making  plans,  acquiring  lands  and  acquiring 
rights  under  Section  6148  of  the  Code.  In  fact,  we  find  thalt 
some  of  the  citizens  of  the  State  anticipated  the  enactment 
of  such  laws  by  the  State  of  organizing  the  original  Ala¬ 
bama  Power  Company  on  December  4, 1906.  As  note^ 

931  above,  prior  rights  under  the  laws  of  Alabama  were 
obtained  during  the  year  1908  by  the  several  comj- 
panies  forming  the  consolidated  corporation  by  filing  a  ceri- 
tified  copy  of  plans  for  the  construction  of  dams  and  locks 
for  improving  navigation  and  the  development  of  powe^ 
at  the  dam  sites  then  owned  by  the  respective  companies] 
The  Alabama  Power  &  Electric  Company  complied  with  the 
law’s  of  the  State  in  this  respect  by  filing  plans  on  Noveml 
ber  19,  1908,  the  Wetumpka  Power  Company  on  November 
4,  1908,  the  Alabama  Electric  Company  on  November  4) 

1908,  and  the  Alabama  Powder  Company  on  October  20, 1908] 
and  November  2,  1908.  The  several  corporations  thus  ob-i 
tabling  prior  rights  to  the  development  of  w’ater  powTer^ 
on  the  Coosa  River  were  entirely  separate  and  distinct  en-i 
tities  and  promoted  by  individuals  not  in  any  way  asso-: 
ciated  one  with  the  other;  but  these  steps  required  the  ex-| 
penditure  of  moneys  and  employment  of  agents,  engineers,! 
attorneys,  etc.,  of  which  there  is  ample  record  except  as  to! 
the  costs  of  these  efforts. 

A  review’  of  the  period  from  1908  to  1912  shows  that  not-; 
withstanding  the  enactment  of  such  laws  in  1907  encour-j 
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aging  and  inviting  capital  to  develop  the  water  power  re¬ 
sources  of  the  State  of  Alabama  and  despite  the  efforts  of 
those  citizens  concerned  to  further  the  development  of 
these  resources  by  continued  studies,  surveys  and  plans  for 
adequate  capital,  no  definite  means  of  developing  these  re¬ 
sources  was  accomplished  until  the  latter  part  of  1911. 

The  recitation  of  events  leading  up  to  1912  has  been  given 
primarily  as  a  background  for  the  events  beginning  with 
Mr.  Mitchell’s  trip  to  Alabama  and  his  formulation  of  plans 
for  the  development  of  the  water  powers  on  the  Coosa 
River.  Since  the  acquisition  of  the  property  under  consid¬ 
eration  and  the  original  cost  thereof  arising  from  the  mer¬ 
ger  and  consolidation  of  June  18, 1913,  has  to  do  prin- 
932  cipally  with  the  period  beginning  with  the  time  Mr. 

James  Mitchell  came  to  Alabama  in  1911  to  the  date 
of  the  merger  of  July  29, 1913,  it  is  essential  that  very  care¬ 
ful  consideration  be  given  to  the  transactions  and  develop¬ 
ments  that  occurred  during  this  period. 

In  1911  there  were  several  independent  interests  in  con¬ 
trol  of  the  water  powers  on  the  Coosa  River  who  were  fully 
aware  of  the  economic  value  inherent  in  their  properties. 
Mr.  Mitchell,  being  a  man  of  broad  experience  in  the  de¬ 
velopment  of  such  projects,  immediately  sensed  the  fact 
that  these  interests  conflicted  one  with  another  and  could 
not  be  developed  separately.  The  experience  of  these  in¬ 
terests  in  the  furtherance  of  the  development  of  their  prop¬ 
erties  had  demonstrated  that  fact  to  the  owners  and  thev 

m 

naturally  subscribed  to  Mr.  Mitchell’s  own  opinion  and 
agreed  with  him  that  the  properties  should  be  consolidated 
in  order  to  make  possible  their  development  and  they  there¬ 
fore  agreed  to  sell  all  of  the  shares  of  stock  of  their  vari¬ 
ous  companies  for  considerations  of  cash  and  bonds  and  also 
the  right  to  participate  in  the  development  of  the  consoli¬ 
dated  properties  through  the  common  stock  paid  to  them. 
They  did  this  and  it  is  this  first  sale  involving  the  prop¬ 
erties  in  question  that  we  can  logically  look  to  for  substan¬ 
tiation  in  part  for  the  amount  claimed  as  the  cost  of  the 
property  under  consideration. 
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The  important  properties  held  in  the  name  of  the  pur¬ 
chased  companies  at  that  date  were  as  follows : 

i 

Abutments  and  Dam  site  at  Lock  12  and  Abutments  jand 
Dam  Sites  at  Lock  14  on  the  Coosa  River  owned  by  j  the 
original  Alabama  Power  Company. 

Abutments  and  Dam  Site  at  Lock  15  owmed  by  the  jWe- 
tumpka  Power  Company. 

i 

Abutment  at  Lock  7  on  the  Coosa  River  owned  by  Ala¬ 
bama  Power  and  Electric  Company. 

933  The  companies  owning  these  four  sites  were  pur¬ 
chased  as  a  unit  and  no  allocation  of  cost  was  made 
to  any  one  company.  Mr.  Mitchell  paid  the  stockholders 
therefor  in  cash,  bonds  and  common  stock  a  total  of  j$l,- 
650,000,  distributed  as  follow’s: 

Cash  $200,000.00 

5%  First  Mortgage  Bonds  of  Alabama  Traction 
Light  &  PowTer  Company,  Ltd.  200,00(j).00 

12,500  shares  Common  Stock  Alabama  Traction 
Light  &  Power  Company,  Ltd.,  having  a  par 
value  of  $100.00  per  share  1,250,000.00 

$1,650,000.00 

It  will  be  noted  that  this  transaction  includes  the  pur¬ 
chase  of  the  abutments  and  dam  site  at  Lock  14  now  form¬ 
ing  and  included  as  a  part  of  the  Mitchell  Dam  reseryoir 
without  w-hich  it  would  have  been  impossible  to  develop 
Mitchell  Dam. 

As  above  stated,  these  properties  were  purchased  a£  a 
group  and  only  covered  a  part  of  the  water  powrer  situa¬ 
tion  on  the  Coosa  River.  Subsequently,  but  prior  to  the 
date  of  the  consolidation  of  the  Coosa  River  vrater  power 
properties  on  June  8,  1913,  Mr.  Mitchell  and  Associates 
purchased  the  capital  stock  of  Alabama  Electric  Comphnv 
owning  a  dam  site,  riparian  rights  and  lands  adjacent!  to 
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Lock  18,  also  the  Horne  and  Jackson  interests  in  the  Dun¬ 
can’s  Riffle  site  (now  known  as  Mitchell  Dam  site),  and  the 
Alabama  Power  &  Development  Company  owning  the 
hydro-electric  generating  plant  at  Jackson  Shoals  on 
Choccolocco  Creek,  a  distribution  system  in  the  City  of 
Talladega,  certain  rights  of  way  and  transmission  lines, 
and  a  steam  plant  of  10,000  K.  W.  then  under  construction 
at  Gadsden. 

934  (Attached  as  Exhibit  “D”  is  a  Map  showing  dam 
sites  and  lands  on  the  Coosa  River  owned  by  the  re¬ 
spective  companies  consolidated  with  the  Alabama  Power 
Company  on  June  18, 1913).  It  will  be  seen  that  Mr.  Mitch¬ 
ell  pushed  forward  with  the  acquisition  of  properties  which 
he  could  merge  and  consolidate  and  thereby  have  a  nucleus 
of  water  power  properties  to  form  a  basis  for  promoting 
the  enterprise  he  then  visualized.  The  results  of  this  ac¬ 
complishment,  that  is,  of  Mr.  Mitchell’s  success  in  finally 
bringing  together  the  combined  interests  of  Lay  and 
Schuler,  Horne,  Carling,  Wadsworth,  Taylor,  Jackson,  Sol¬ 
omon  and  Norcross  and  the  Holienberg  interests  and  a 
little  later  the  S.  Z.  and  R.  A.  Mitchell  interests  in  Alabama 
Power  Development  Company,  can  hardly  be  appreciated 
by  anyone  not  having  some  knowledge  of  the  difficulties  and 
how  these  men  strove  independently  to  promote  and  de¬ 
velop  their  properties. 

There  has  been  heretofore  set  forth  in  this  memorandum 
that  Alabama  Power  Company  paid  $9,975,000  in  common 
stock  for  the  properties  merged.  Of  this  amount  $3,500,000 
has  been  apportioned  as  a  part  of  the  cost  of  such  proper¬ 
ties  applicable  to  the  Mitchell  Dam  project.  Among  the 
facts  to  be  examined  is  that  70,000  shares  of  stock  of  the 
par  value  of  $7,000,000  was  issued  to  the  stockholders  of 
the  original  Alabama  Power  Company  for  its  properties. 
As  these  properties  included  the  Mitchell  Dam  project,  then 
some  portion  of  this  $7,000,000  must  be  allocated  to  that 
project. 

A  review  of  the  merger  agreement  and  an  anlysis  of  the 
properties  included  shows  that  the  specific  assets  of  the 
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original  Alabama  Power  Company  consisted  of  two  classes 
of  items;  one,  expenditures  made  in  organizing  and 

935  financing  the  companies,  employing  engineers,  attor¬ 
neys  and  others,  acquiring  dam  sites,  water  rights 

and  lands  for  the  hydro-electric  projects  which  were; pro¬ 
posed  to  be  made,  the  cost  of  which  had  not  been  placed 
upon  the  books  of  the  company;  two,  structural  elements 
and  other  items  which  had  in  the  main  been  paid  for  and 
placed  upon  the  books  of  the  original  Alabama  Power  Com¬ 
pany  at  their  cost  to  the  date  of  the  consolidation  and  for 
which  costs  that  company  had  liabilities  which  were  as¬ 
sumed  by  the  consolidated  company  under  the  terms  of  the 
merger. 

Some  five  or  six  years  spent  in  acquiring  the  properties 
and  in  making  surveys,  studies  and  plans  both  for  construc¬ 
tion  and  financing  of  these  hydro-electric  projects  made  it 
possible  at  the  date  of  the  consolidation  for  the  directors 
and  responsible  officers  of  the  consolidating  corporations 
to  know  the  value  of  the  properties  to  be  consolidated'^  It 
was  upon  the  basis  of  their  knowledge  and  judgment  jthat 
the  prescribed  terms  of  the  merger  agreement  were  estab¬ 
lished. 

We  are  unable  to  determine  exactly  the  manner  of  arriv¬ 
ing  at  the  exchange  value  for  the  properties  of  the  inerting 
companies  as  at  the  date  of  the  consolidation.  We  do,  how¬ 
ever,  know  that  the  stock  was  issued  wfith  a  par  value  of 
$100.00  per  share  in  payment  for  the  properties  and  in  Con¬ 
sideration  of  those  expenditures  made,  services  rendered 
and  other  equities  not  theretofore  expressed  upon  j  the 
books  or  in  the  capital  structures  of  the  consolidating  com¬ 
panies.  Among  these  considerations  heretofore  mentioned 
is  the  amount  of  $1,650,000  as  a  payment  made  for  a  gifoup 
of  dam  sites  and  it  is  such  transactions  as  this  to  which  ex¬ 
pression  has  not  been  given,  either  in  the  books  or  capital 
structures  of  the  consolidating  companies  to  the  date 

936  of  the  consolidation.  At  the  date  of  the  consolida¬ 
tion  July  1913,  various  other  properties  and  rights 
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had  also  been  acquired,  services  rendered  and  monies  had 
been  expended  for  engineering  and  legal  services,  fees  had 
been  paid  for  promotional  services  and  for  the  financing 
that  was  necessary.  All  of  these  elements  were  matters  for 
consideration  at  the  date  of  the  consolidation  and  it  was 
proper  that  expression  should  be  given  to  these  matters 
and  the  values  thereby  created  in  determining  the  exchange 
value  at  which  the  properties  and  rights  would  be  conveyed 
into  the  consolidated  corporation. 

Before  going  into  a  discussion  of  the  value  of  the  prop¬ 
erties  conveyed,  we  will  give  consideration  to  the  value  of 
the  stock  issued  for  the  properties.  The  consolidation 
agreement  expressed  the  value  to  be  par  which  we  contend 
is  the  original  cost  to  the  company. 

The  common  stock  of  the  Alabama  Power  Company  has 
never  been  sold  in  the  open  market  nor  is  there  any  record 
of  any  sale  of  this  stock  for  cash.  This  being  the  case, 
if  we  are  to  put  a  value  on  that  stock  as  of  that  date,  we 
have  to  examine  other  sources  of  information.  For¬ 
tunately  the  circumstances  permit  us  to  value  this  stock 
through  the  medium  of  the  original  holding  company,  the 
Alabama  Traction  Light  &  Power  Company,  Ltd.,  which 
became  the  owner  of  the  various  contracts  to  purchase 
shares  of  stock  and  other  rights  and  properties  then  stand¬ 
ing  principally  in  the  name  of  James  Mitchell  or  his  asso¬ 
ciates.  Those  in  control  of  the  company  decided  that  a 
unified  plan  of  operation  was  essential  to  success  in  financ¬ 
ing  as  well  as  in  actual  management  and  agreed  to  bring 
them  together  and  to  take  in  exchange  for  the  stocks  of  the 
merging  companies  capital  stock  of  the  Alabama 
937  Power  Company  to  be  issued  in  the  consolidation. 

Furthermore  on  account  of  the  fact  that  the  holdings 
of  the  Traction  Company  at  that  date  (1912-1913)  consisted 
primarily  of  its  ownership  of  the  capital  stock  of  Alabama 
Power  Company,  which  owned  the  Lock  12  plant  then  under 
construction  and  the  undeveloped  Alabama  properties  un¬ 
der  consideration,  and  that  its  securities  were  listed  and 
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had  an  established  market  value  based  upon  the  |  assets 
owned,  it  is  proper  to  consider  market  value  of  its  isecuri- 
ties. 

We  are  submitting  three  plans  of  valuation  of  tlje  Ala¬ 
bama  Power  Company  stock  based  upon  the  market  vialue  of 
the  Alabama  Traction  Light  &  Power  Company,  Ltd.  se¬ 
curities,  all  of  which  sustain  the  judgment  of  the  directors 
and  officers  who  valued  the  properties  in  the  consolidation 
agreement.  The  following  three  plans  of  valuation  are 
self-explanatory  as  they  are  based  entirely  upon  a  balance 
sheet  analysis  of  assets  and  liabilities : 

i 

938  Valuation  of  Ala.  Power  Co.  Common  Stock — Plan  No.  1  I 

(Based  upon  Top  Market  Prices  for  Traction  Securities  During  tljie  Years 

19i2  and  1913,  Using  the  Alabama  Traction  Light  &  Power  Co.,  Ltd.!  Balance 
Sheet  as  at  December  31,  1913,  for  Statement  of  Assets  and  Liabilities.) 

Market  Value  of  Traction  Securities 

1.  10,000  Shares  of  Preferred  at  $75.00  (*)  $  750,000.00 

2.  170,000  Shares  of  Common  at  59.00  (*)  10,030,000.00 

3.  10,915,000  Principal  Amount  Bonds  at  86%  (*)  9,386,900.00  $20,1^6,900.00 


This  amount  of  $20,166,900.00  being  the  equivalent  of  Net  Worth  as  gauged 
by  the  Market  Value  of  Securities. 

Add  to  Net  Worth 


Current  Liabilities  (Accounts  Payable 

$31,926.88.  Interest  $182,763.49)  214,690.37 


Deduct  from  Net  Worth 

Investment  in  Am.  Cities  Common  Stock  959,500.00 

Current  Assets  139,611.21 

Advances  to  Subsidiaries  3,296,061.51 


Market  Value  assignable  to  Securities  of  Sub¬ 
sidiaries 

Deduct  Value  Assignable  to  Bonds  on  a  Cost  Basis 
Principal  Amount  of  Bonds  4,699,200.00 

Less:  Discount  obtained  on  Purchase  1,165,174.65 


Balance  of  Market  Value  Assignable  to  Stocks 

Stocks  at  Par  —  A.  P.  Co. 

Others 


9,975,000.00 

1,631,500.00 


$20, 3gl, 590.37 

i 

| 

4,39^,172.72 

15,986,417.65 

| 

3,534,025.35 

12,452,392.30 

$11,60(5.500.00 


I 

Result:  Assuming  all  Stocks  of  Equal  Relative  Par  Value  gives  a  Market 
Value  Assignable  to  each  Share  of  —  $107.29 


#Ref:  Letter  of  Sperling  &  Co.  of  January  3,  1921. 
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Common 

Preferred 

Bonds 


1912 

Lowest  Highest 

25.00  59.00 

65.00  75.00 

84.00  SG.00 


1913 

Lowest  Highest 

15%  55 

55  69 

71%  85 


939  Valuation  of  Ala.  Power  Co.  Common  Stock  —  Plan  No.  2 


(Based  Upon  Average  Market  Value  of  Traction  Securities  for  Year  1912, 
Using  Alabama  Traction  Light  &  Power  Co.,  Ltd.  Balance  Sheet  as  at  Decem¬ 
ber  31,  1913,  For  Statement  of  Assets  and  Liabilities.) 


Market  Value  Traction  Securities  (1912  Prices) 

1.  10,000  Shares  Preferred  at  $70.00  (*)  700,000.00 

2.  170,000  Shares  Common  at  41.00  (*)  6,970, OOO.Oo 

3.  10,915,000  Principal  Amount  Bonds 

at  85%  (*)  9,277,750.00  $16,947,750.00 


This  amount  of  $16,947,750.00  being  the 
equivalent  of  Net  Worth  as  gauged  by  the 
Market  Value  of  Securities 


Add  to  Net  Worth 

Current  Liabilities  (Accounts  Payable 
$31,926.88,  Interest  $182,763.49) 


Deduct  from  Net  Worth 

Investment  in  Am.  Cities  Common  Stock 
Current  Assets 
Advances  to  Subsidiaries 


214.690.37 

$17,162,440.37 


$  959,500.00 
139,611.21 

3,296,061.51  4,395,172.72 


Market  Value  assignable  to  securities  of  sub¬ 
sidiaries  $12,767,267.65 

Deduct  Value  Assignable  to  Bonds  on  a  Cost  Basis 

Principal  Amount  of  Bonds  4,699,200.00 

Less:  Discount  obtained  on  Purchase  1,165,174.65  3,534,025.35 


Balance  of  Market  Value  Assignable  to  Stocks 


$9,233,242.30 


Stocks  at  Par  —  A.  P.  Co. 
Others 


9,975,000.00 

1,631,500.00  11,606,500.00 


Result:  Assuming  all  stocks  of  equal  relative 
par  value  gives  a  market  value  assign¬ 
able  to  each  share  of  79.55 

#Ref:  Letter  of  Sperling  &  Co.  of  Jan.  3,  1921,  and  Telegram  of  Mar.  1, 
1921. 

Common.  59,000  Shares  Traded  in  at  Average  Price  of  41.00. 

Preferred.  Year  1912  Lowest  Price  65.00,  Highest  75.00,  Aver.  70.00. 
Bonds.  Year  1912  Lowest  Price  S4.00,  Highest  86.00,  Aver.  85.00. 
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940  Valuation  of  Ala.  Power  Co.  Common  Stock  —  Plan  No.  $ 

(Based  Upon  Average  Market  Prices  for  Traction  Securities  louring  the 
Years  1912  and  1913.  Using  the  Alabama  Traction  Light  &  Poweir  Co.,  Ltd. 
Balance  Sheet  as  at  December  31,  1913,  for  Statement  of  Assets  and  Liabili¬ 
ties.) 


Market  Value  Traction  Securities  (Aver,  for  Years  1912-13) 

i 

1.  10,000  Shares  Preferred  at  $66.00  (#)  $  660,000.00 

2.  170,000  Shares  Common  at  38.12  (*)  6,481,250.00 

3.  10,915,000.00  Principal  Amt.  Bonds 

at  81.62%  (*)  8,908,823.00  $16,050,073.00 


This  amount  of  $16,050,073.00  being  the 
equivalent  of  Net  Worth  as  gauged  by  the 
Market  Value  of  securities. 


Add  to  Net  Worth 


Current  Liabilities  (Accounts  Payable) 
Interest 


Deduct  from  Net  Worth 

Investment  in  Am.  Cities  Common  Stock 
Current  Assets 
Advances  to  Subsidiaries 


Market  Value  assignable  to  Securities  of  Sub¬ 
sidiaries 


$  31,926.88 

182,763.49  $14, 690.37 

$16, $64, 763.37 


959,500.00 

139,611.21 

3,296,061.51  $  4,395,172.72 


$11,869,590.65 


Deduct  Value  Assignable  to  Bonds  on  a  Cost  Basis 


Principal  Amount  of  Bonds 

Less:  Discount  obtained  on  Purchase 


Balance  of  Market  Value  Assignable  to  Stocks 

Stocks  at  Par  —  A.  P.  Co. 

Others 

Result:  Assuming  all  stocks  of  equal  relative 
par  Value  gives  a  Market  Value  assign¬ 
able  to  each  share  of 


4,699,200.00 

1,165,174.65  $  3,534,025.35 


$8,3^5,565.30 

9,975,000.00 

1,631,500.00  $11,606,500.00 


71.82 


•Ref:  Letter  of  Sperling  &  Co.  of  Jan.  3,  1921  and  Telegram  of!  Mar.  1, 
1921.  | 

Year  1912  Year  1913 


High¬ 

2  |Year 

Lowest 

Highest 

Aver. 

Lowest 

est 

Aver.  lAver. 

Preferred 

65.00 

75.00 

70.00 

55 

69 

62  66.00 

Common 

59,000  Shares  Traded 

41.00 

15% 

55 

35.25  38.12 

Bonds 

84.00 

86.00 

85.00 

71% 

85 

78.25  |81.62 

i 


! 

i 

i 

i 

i 


i 

I 


508 


941  These  valuations  are  based  upon  three  different 
bases:  (1)  top  market  prices  for  the  securities  dur¬ 
ing  the  years  1912  and  1913;  (2)  average  market  prices 
during  1912;  and  (3)  average  market  prices  during  1912 
and  1913. 

It  will  be  observed  that  the  average  of  the  three  valua¬ 
tion  plans  gives  an  average  cash  market  value  for  the  Ala¬ 
bama  Power  Company  common  stock  of  $86.22.  The  fore¬ 
going  valuations  are  of  the  value  of  the  Alabama  Power 
Company  stock  as  at  the  date  of  consolidation,  near  enough 
to  the  value  of  $100.00  per  share  as  to  indicate  definitely 
the  good  faith  of  the  Company’s  directors  and  stockholders 
in  the  issuance  of  the  stock  of  the  consolidated  corporation 
to  the  amount  of  $9,975,000. 

An  examination  of  these  valuation  statements  will  show 
that  the  common  stock  of  the  Alabama  Power  Company 
represented  over  50  per  cent,  of  the  entire  assets  owned 
by  the  holding  company.  In  fact,  the  equity  behind  the  se¬ 
curities  of  the  Traction  Company  consisted  principally  of 
value  represented  by  the  Alabama  Power  Company  com¬ 
mon  stock  owned;  and,  therefore,  this  method  of  valuation 
shows  that  the  values  then  existing  in  these  properties 
were  real  and  tangible  values.  It  should  be  noted  that  the 
method  of  valuation  used  gives  full  consideration  to  the 
fact  that  the  securities  were  heavily  discounted  in  the  open 
market,  both  the  bonds  and  preferred  stock.  Responsible 
banking  houses  handled  these  securities  and  they  must 
have  satisfied  themselves  that  they  were  maintaining  the 
usual  conservative  margin.  Acting  of  course  upon  the  judg¬ 
ment  of  their  expert  advisers,  they  must  have  considered 
the  true  value. of  the  properties  to  have  been  greatly  in 
excess  of  the  value  established  for  the  securities.  This  is 
said  as  few  promotions  represent  greater  uncertainties 
than  hydro-electric  enterprises  in  their  initial  stages.  It 
possibly  is  thought  that  they  afford  the  same  basis 

942  for  securities  as  steam,  electric  lighting  and  gas 
plants.  This  surely  is  not  true  when  the  two  types 
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are  in  the  promotion  stages,  especially  if  a  considerable 
portion  of  the  demand  for  current  comes  from  mining;  mills, 
or  extensive  manufacturing  works.  Estimates,  both  bf  cost 
and  earnings,  are  not  always  reliable.  The  prices  of  labor 
and  material  may  rise  during  the  period  of  construction; 
unforseen  engineering  difficulties  may  upset  the  most  care¬ 
ful  calculations.  Even  after  the  dam  is  built,  several  years 
are  required  to  secure  the  anticipated  number  of  custom¬ 
ers.  Meanwhile,  droughts  or  sudden  freshets  may  jeopar¬ 
dize  the  solvency  of  the  enterprise. 

In  the  development  of  these  water  power  projects  not 
only  must  the  above  mentioned  hazards  be  anticipated,  but 
primarily  sound  financial  backing  must  be  had.  Otherwise, 
the  most  favorable  circumstances  and  conditions  'would 
mean  receivership  and  foreclosure. 

Some  of  the  possibilities  must  have  been  considered  by 
those  sponsoring  the  security  issues,  and  we  must  conclude 
that  the  security  market  valuation  was  conservative.;  It  is 
a  fact  that  during  the  years  from  1910  to  1915  there  were 
a  number  of  hydro-electric  developments  which  failed.  One 
(name  omitted  for  obvious  reasons),  because  of  unbooked 
for  heavy  cost  of  construction  and  a  combination  of  poor 
contracts  and  marked  variations  in  stream  flow%  failed.  An¬ 
other  power  company  was  promoted  without  assurances  of 
a  proper  market  for  its  power  and  without  full  realization 
of  the  abrupt  alternations  of  droughts  and  freshets  jin  the 
Virginia  Mountains.  As  a  result,  in  the  year  1914,  the 
first  full  year,  a  drought  reduced  the  electrical  output  to  a 
fraction  of  the  capacity,  while  in  July,  1914,  a  flood 
943  put  the  generating  plant  out  of  commission  j  for  a 
period  of  five  days.  Another  power  company  in  Col¬ 
orado  failed  at  the  beginning  because  the  promoters 
neglected  to  take  into  consideration  the  marked  variations 
of  demand  of  the  mining  industries  and  because  i  steam 
could  produce  electricity  for  the  irregular  demand  load 
more  cheaply  than  water  power  when  the  heavy  capital 
charges  of  the  latter  were  considered. 
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The  number  of  such  examples  might  be  multiplied  almost 
indefinitely  to  illustrate  further  the  fact  that  uncertainty 
of  construction,  of  stream  flows  and  market  which  invari¬ 
ably — to  a  greater  or  lesser  extent — surround  promotions 
of  every  hydro-electric  company. 

In  the  development  of  the  hydro-electric  projects  in  Ala¬ 
bama,  many  sacrifices  have  been  made  by  those  who  orig¬ 
inally  put  their  money  into  the  promotion  of  these  projects 
and  had  it  not  been  for  the  fact  that  the  original  promoters 
were  willing  to  accept  common  stock  for  their  properties, 
the  development  which  has  taken  place  could  not  have  been 
carried  on.  Although  financing  is  now  available  in  the 
United  States  for  such  projects,  it  should  be  remembered 
that  no  banking  group  in  America  would  sponsor  these  se¬ 
curity  issues  in  1912. 

In  view  of  the  fact  that  the  common  stock  of  the  consoli¬ 
dated  Alabama  Power  Company  was  issued  at  this  time 
(1913),  for  properties  of  several  companies  in  addition  to 
the  properties  of  the  original  Alabama  Power  Company, 
it  is  pertinent  to  consider  at  this  point  in  our  analysis  cer¬ 
tain  payments  to  the  original  group  of  promoters.  It  has 
been  previously  mentioned  that  Mr.  Mitchell  acquired  the 
stocks  of  four  companies  on  May  1,  1912,  which  companies 
owned  four  dam  sites,  for  a  total  consideration  in  cash, 
bonds  and  stocks  of  $1,650,000.  The  Lock  15  site  included 
in  this  group  of  four  dam  sites  was  owned  at  that  time  by 
the  Wetumpka  Power  Company  and  the  stockholders  of  the 
Wetumpka  Power  Company  received  in  the  distribution  of 
the  proceeds  of  the  sale  of  their  stock  $387,500  in 
944  cash,  bonds  and  stocks,  this  being  one-fourth  of  the 
entire  consideration  paid  by  Mr.  Mitchell,  less  $25,- 
000.  The  distribution  of  the  proceeds  of  this  sale  was  held 
up  in  litigation  for  a  number  of  years  and  was  finally  de¬ 
cided  on  the  basis  mentioned  on  May  10,  1917,  by  the  Su¬ 
preme  Court  of  Alabama  on  appeal  from  the  Etowah  Chan¬ 
cery  Court  in  the  case  of  W.  P.  Lay,  et  al.,  v.  Adolphe  Ho- 
henberg,  et  al.,  200  Ala.  485.  Examination  of  the  merger 
agreement  will  show  that  7,500  shares  of  stock  of  $100.00 
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Tn  view  of  the  fact  that  the  common  stock  of  the  consoli¬ 
dated  Alabama  Power  Company  was  issued  at  this  time 
(1913),  for  properties  of  several  companies  in  addition  to 
the  properties  of  the  original  Alabama  Power  Company, 
it  is  pertinent  to  consider  at  this  point  in  our  analysis  cer¬ 
tain  payments  to  the  original  group  of  promoters.  It  has 
been  previously  mentioned  that  Mr.  Mitchell  acquired  the 
stocks  of  four  companies  on  May  1,  1912,  which  companies 
owmed  four  dam  sites,  for  a  total  consideration  in  cash, 
bonds  and  stocks  of  $1,650,000.  The  Lock  15  site  included 
in  this  group  of  four  dam  sites  was  owned  at  that  time  by 
the  Wetumpka  Power  Company  and  the  stockholders  of  the 
Wetumpka  Power  Company  received  in  the  distribution  of 
the  proceeds  of  the  sale  of  their  stock  $387,500  in 
944  cash,  bonds  and  shocks,  this  being  one-fourth  of  the 
entire  consideration  paid  by  Mr.  Mitchell,  less  $25,- 
000.  The  distribution  of  the  proceeds  of  this  sale  was  held 
up  in  litigation  for  a  number  of  years  and  was  finally  de¬ 
cided  on  the  basis  mentioned  on  May  10,  1917,  by  the  Su¬ 
preme  Court  of  Alabama  on  appeal  from  the  Etowah  Chan¬ 
cery  Court  in  the  case  of  \V.  P.  Lay,  et  al.,  v.  Adolphe  Ho- 
henberg,  et  al.,  200  Ala.  485.  Examination  of  the  merger 
agreement  will  show  that  7,500  shares  of  stock  of  $100.00 
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par  value  each  was  issued  by  the  consolidated  Alabama 
Power  Company  in  payment  for  this  property.  At  this 
point  it  is  well  to  consider  very  carefully  this  sale  of  a)  water 
power  site  for  an  amount  which  seems  a  considerable  sum 
of  money  as  compared  to  the  few  thousand  dollars  jjmid  to 
the  owners  of  this  property  at  the  time  of  its  acquisition 
by  the  Wetumpka  Power  Company.  It  is  necessary  kt  this 
point  in  an  analysis  looking  to  a  basis  for  the  $750^000  in 
stock  paid  at  the  time  of  the  consolidation  of  this  property 
to  give  consideration  to  the  fact  that  the  payment  of |  $387,- 
500  by  Mr.  Mitchell  represented  the  value  placed  uppn  this 
property  at  a  time  over  a  year  prior  to  the  merger  and  con¬ 
solidation  at  which  time  the  coordination  of  all  the  water 
power  interests  had  not  actually  taken  place.  This  wjas  the 
sale  price  for  this  property  at  a  time  when  the  several  in- 
tersts  owning  properties  on  the  Coosa  River  had  djecided 
that  they  could  not  individually  develop  their  properties 
and  that  it  would  be  better  to  sell  the  properties  toi  some 
one  capable  of  carrying  out  a  development  program.!  It  is 
apparent  from  the  sale  price  of  these  lands  in  1912  tl^at  the 
values  of  such  land  for  water  power  purposes  cannot  be 
measured  by  values  of  the  same  lands  for  agricultural  or 
other  purposes.  This  property  was  paid  for  by  the  consoli¬ 
dated  Alabama  Power  Company  at  the  time  of  the  consoli¬ 
dation  by  the  issuance  of  $750,000  in  common  stock  &nd  it 
has  already  been  stated  that  this  stock  was  issued  in  pay¬ 
ment  for  the  property;  again  having  in  mind  that 
945  after  Mitchell  and  associates  took  over  the  separate 
companies,  they  had  to  pay  off  the  brokers  effecting 
the  sale,  make  engineering  and  financial  plans  and  go  to  the 
public  for  large  sums  of  money  with  which  to  proceed.! 

We  will  next  point  to  the  consideration  paid  by  th^  con¬ 
solidated  Alabama  Power  Company  for  the  properties  of 
the  Alabama  Power  &  Development  Company  of  $200,000 
in  common  stock  of  the  Alabama  Power  Company.  Exam¬ 
ination  of  the  balance  sheet  of  this  company  just  prior  to 
the  consolidation  shows  this  company  to  have  had  a;  paid 
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in  capital  stock  of  $75,000  and  a  surplus  of  $17,405.38  or  a 
total  for  capital  stock  and  surplus  of  $92,405.38  for  which 
the  consolidated  Alabama  Power  Company  paid  in  its  com¬ 
mon  stock  $200,000.  Considering  the  fact  that  this  company 
had  been  organized  since  March,  1907,  and  was  a  profitable 
going  concern  with  an  established  business,  the  payment  of 
$107,594.62  in  common  stock  of  the  Alabama  Power  Com¬ 
pany  for  the  value  which  had  been  created  by  virtue  of  the 
Company  being  a  going  concern  seems  to  be  an  entirely 
reasonable  consideration,  this  amount  being  less  than  10 
per  cent,  of  the  property  value  as  an  allowance  for  the  cost 
of  developing  the  business,  and  the  other  costs  of  an  in¬ 
tangible  nature  which  are  necessarily  incurred  in  develop¬ 
ing  a  business.  This  analysis  certainly  can  be  considered 
as  very  tangible  evidence  of  good  judgment  and  fairness 
in  the  distribution  of  stock  of  the  Alabama  Power  Com¬ 
pany  in  payment  for  the  properties,  as  the  stock  issued  for 
the  various  properties  was  of  like  kind  and  value. 

As  further  evidence  of  fairness  in  valuing  these  proper¬ 
ties  in  terms  of  common  stock  we  may  point  out  that  to  the 
stockholders  of  Alabama  Power  &  Electric  Company  own¬ 
ing  the  Lock  7  dam  site  there  was  issued  by  the  consolidated 
corporation  only  two  hundred  fifty  shares  of  stock  of 
$100.00  par  value,  or  $25,000.  This  dam  site  is  one  of  the 
group  of  four  dam  sites,  namely:  Lock  7,  Lock  12, 
946  Lock  14,  and  Lock  15,  owned  by  these  companies  ac¬ 
quired  by  Mr.  Mitchell  on  May  1, 1912,  from  the  Lay- 
Schuler-Hohenberg  interests  and  was  mentioned  by  the 
Court  during  the  litigation  over  the  distribution  of  the  pro¬ 
ceeds  of  the  sale  of  their  properties  as  having  a  value  equal 
to  each  of  the  other  three  sites  involved  in  the  transaction, 
or  $387,500.  It  is  to  be  specially  noted  that  the  consolidated 
corporation,  Alabama  Power  Company,  in  making  payment 
for  this  property,  only  paid  $25,000  in  stock  in  accordance 
with  the  terms  of  the  merger  agreement,  and  it  must  be  as¬ 
sumed  that  this  low  valuation  was  placed  on  this  property 
as  a  measure  of  the  fair  value  of  the  property. 


For  the  properties  of  the  other  two  companies  included 
in  the  merger,  that  is,  the  Alabama  Electric  Company 
which  owned  a  dam  site,  lands  and  water  rights  at  Lcfck  18 
on  the  Coosa  River  and  for  which  20,000  shares  of  common 
stock  of  $100.00  par  value  or  $2,000,000  was  paid  arid  the 
properties  of  the  original  Alabama  Power  Company,  for 
which  70,000  shares  of  common  stock  of  $100.00  par  value 
or  $7,000,000  was  paid,  we  are  unable  to  find  any  definite 
measure  of  the  specific  cost  of  these  particular  properties 
or  any  unit  thereof ;  however,  we  have  been  able,  from  the 
best  information  available,  to  prepare  a  statement  of  pay¬ 
ments  and  obligations  made  by  the  Alabama  Traction  ^Light 
&  Power  Company,  Ltd.  in  payment  for  properties,  services 
and  development  expense  definitely  applicable  to  the  Entire 
group  of  properties  consolidatd  on  July  29, 1913,  as  follows : 
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Payments  and  Obligations  made  by  the  Alabama  Traction,  Light  & 
Power  Company,  Ltd.,  for  properties,  services  and  Development  ex¬ 
pense  applicable  to  the  Properties  Included  in  the  Merger  of  July  29, 
1913. 


Cash 


Bonds 


Stocks 


W.  P.  Lay,  et  al.  $200,000.00  $200,000.00  $1,250,000.00 
Henry  Horne  &  Carling  58,500.00  25,000.00  50,000.00 

Paul  Brady  (To  pay  off 


indebtedness) 

E.  B.  S.,  for  Ala.  Pow¬ 
er  Dev.  Co.  Prop¬ 
erties 

Costs  and  expenses  of 
acquisition  and  de¬ 
velopment  of  proper¬ 
ties,  including  pay¬ 
ments  to  bankers  and 
others  for  services  in 
acquiring  and  finan¬ 
cing  situation 


7,470,500.00 


Discount  on  bonds  to  finance  properties  (Actual 
financing  to  date  of  Consolidation) 

Interest  Paid  in  excess 

of  amount  received  $130,775.59 

Expense  in  Connection 
with  formation  of 
Companies  93,836.84 


Tcftal 

$1,650,000.00 

13^,500.00 


200,000.00  20j), 000.00 


90,750.00  108,900.00  19^,650.00 


7,470,500.00 

| 

1,206,000.00 

130,775.59 

I 

| 

93,836.84 


$483,112.43  $315,750.00  $9,081,400.00  $11, 08Q, 257.43 
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94S  The  foregoing  shows  that  the  payments  and  obli¬ 
gations  made  by  the  Traction  Company  in  the  De¬ 
velopment  of  these  properties  amounted  to  a  total  of  $11,- 
080,257.43.  This  amount  represents  our  best  effort  to  fix 
the  considerations  involved  in  the  creation  and  develop¬ 
ment  of  the  properties  under  consideration  to  the  date  of 
the  consolidation;  having  in  mind  that  they  were  handled 
almost  entirely  by  James  Mitchell,  -who  -was  stricken  with 
paralysis  in  1919  and  died  soon  after,  before  any  question 
arose  regarding  these  matters. 

A  direct  comparison  may  be  made  between  the  amount  of 
$11,080,257.43  and  the  amount  of  stock  issued  by  the  Ala¬ 
bama  Power  Company  for  the  properties  in  the  amount  of 
$9,975,000;  the  two,  however,  are  not  comparable  as  the  first 
is  a  measure  of  expenditures  and  obligations  and  the  sec¬ 
ond  is  a  measure  of  the  exchange  value  for  the  properties. 
Regardless  of  how  the  properties  were  acquired,  the  method 
of  promoting  and  financing  and  the  amounts  or  method 
of  paying  for  same,  it  is  the  fact  that  values  existed  and 
that  the  par  value  of  the  stock  issued  for  the  properties 
represented  such  values,  in  the  judgment  of  the  directors 
and  stockholders. 

Substantial  considerations  were  paid  to  the  promoters, 
bankers  and  others  for  their  services  during  the  years  1912 
and  1913  for  their  part  in  the  development  of  the  proper¬ 
ties;  however,  it  should  be  remembered  that  no  banking 
group  or  engineering  firm  in  America  would  sponsor  the 
financing  and  development  of  these  properties  and,  further¬ 
more,  that  where  the  element  of  risk  is  great  compensation 
must  be  in  proportion.  In  considering  this  matter  it  would 
not  be  fair  to  judge  the  services  rendered  or  the  value  of 
services  rendered  to  the  date  of  the  consolidation 
949  by  the  fact  that  all  the  structural  features  of  the 
properties  were  not  completely  erected  on  the  date 
of  the  consolidation.  It  must  be  remembered  that  the  plans 
for  the  developments  were  made,  the  properties  had  been 
coordinated  and  large  expenditures  in  the  development  of 
the  Lock  12  plant  and  transmission  system  had  been  made. 
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On  the  date  of  the  consolidation  the  undertaking  was  Well 
along  towards  success  and  the  financing  of  the  project 
seemed  assured.  This,  we  believe,  can  be  gauged  from;  the 
security  market  valuation  placed  upon  the  common  stock  at 
that  time ;  in  other  words,  this  shows  confidence  established 
in  the  ultimate  success  of  the  project  and  a  measure  of,  the 
value  inherent  in  the  properties.  It  is  a  matter  of  niuch 
importance  to  observe  that  the  market  value  of  the  securi¬ 
ties,  which  we  have  heretofore  set  forth,  discounted  fullv 
the  fact  that  very  substantial  amounts  of  stock  were  issued 
to  the  promoters  and  for  financing  to  the  date  of  consoli¬ 
dation.  Had  such  stock  not  been  issued  for  the  properties 
mentioned  the  actual  amount  outstanding  would  have  been 
a  lesser  amount  and  this  would  have  meant  that  the  market 
price  would  have  been  just  that  much  higher  and  in  Con¬ 
sequence  the  valuation  heretofore  established  through!  the 
medium  of  the  security  markets  would  not  have  been 
changed.  From  this  it  must  be  judged  that  the  valuations 
thus  established  were  for  property  values  in  the  same  s^nse 
that  the  amounts  paid  to  Hohenberg,  Lay  and  others,  in 
some  of  the  transactions  preceding  the  consolidation  were 
actual  payments  for  property. 

We  have  previously  stated  that  we  have  been  unable  to 
find  any  definite  measure  of  the  specific  amounts  paid  for 
the  properties  of  the  Alabama  Electric  Company  and  |  the 
original  Alabama  Power  Company.  The  acquisition, 
950  development  and  financing  was  carried  on  at  one  time 
as  one  development  without  any  thought  of  the  cost 
of  some  particular  one  of  the  projects  or  the  costs  applica¬ 
ble  to  some  one  of  the  owner  companies  which  would  com¬ 
prise  the  consolidated  properties.  This  arrangement  was 
logical  and  economical  and  met  the  requirements  of  those 
concerned  at  that  time.  Rules  and  regulations  of  regula¬ 
tory  bodies,  which  we  are  now  required  to  follow,  were! un¬ 
known  at  that  date.  The  things  that  were  done  may  seem 
a  very  small  part  of  the  situation  of  today  but  they  |are 
nevertheless  a  very  vital  part;  the  services  contribute^  to 
the  organization  at  that  period  have  been  the  foundation 
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on  which  the  system  of  today  has  been  built.  If  it  had  not 
been  possible  at  that  date  to  consolidate  the  various  inter¬ 
ests  as  was  done,  there  would  never  have  been  any  develop¬ 
ment  of  the  Mitchell  Dam  site  or  possibly  any  other  devel¬ 
opment  along  the  river  for  perhaps  a  generation. 

We  have  been  asked  to  segregate  the  cost  of  Mitchell 
Dam  and  to  meet  the  requirements  we  have  made  an  appor¬ 
tionment  in  accordance  with  our  investigations  taking  into 
consideration  the  fact  that  in  the  development  of  the  prop¬ 
erties  the  plan  for  developing  the  Coosa  River  was  made 
over  and  changed  almost  entirely  from  the  plan  thought 
feasible  by  the  separate  interests  on  the  river  prior  to  the 
time  of  the  consolidation  of  the  properties.  In  other  words, 
those  looking  to  the  future  at  that  time  realized  that  they 
would  have  to  reconstruct  the  river  plan,  and  re-arrange 
and  develop  three  sites  instead  of  four  or  five  sites.  This 
meant  that  all  effort  which  had  been  expended,  costs  in¬ 
curred  and  value  created,  must  necessarily  be  applicable  to 
the  ultimate  developments. 

951  To  this  point  we  have  explained  the  circumstances 
relative  to  the  development  and  acquisition  of  the 
properties  merged  and  consolidated  into  the  Alabama 
Power  Company  on  Tune  18,  1913.  $3,500,000  apportioned 
as  the  cost  of  the  Mitchell  Dam  Properties  is  one-half  of 
the  total  consideration  of  $7,000,000.00  for  the  Alabama 
Power  Company  group  as  at  the  date  of  the  consolidation. 
A  basis  for  this  apportionment  will  be  found  in  the  ruling 
of  the  Supreme  Court  of  Alabama  in  the  case  of  W.  P. 
Lay,  et  al.,  v.  Adolphe  Hohenberg,  et  al.,  200  Ala.  485.  Be¬ 
fore  attempting  to  apply  the  reasoning  of  the  court  in  this 
case  it  is  well  to  review  the  circumstances  and  methods 
followed  by  Mr.  Mitchell  in  the  acquisition,  development  and 
consolidation  of  the  entire  group  of  properties  included 
in  the  consolidation.  All  of  the  facts  known  at  this  time 
indicate  that  Mr.  Mitchell  originally  planned  that  there 
would  be  only  three  developments  along  the  stretch  of  the 
Coosa  River  where  the  properties  were  located,  these  three 
sites  being  the  Lock  12,  Duncan’s  Riffle  and  Lock  18  sites. 
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That  meant  the  flooding  out  of  the  Locks  14  and  15  sites. 
That  this  plan  was  logical  has  been  proven  by  subsequent 
events  and  the  actual  development  which  has  now  taken 
place.  This  leads  to  the  conclusion  that  the  amount  jpaid 
by  the  Alabama  Power  Company  at  the  time  of  the! con¬ 
solidation  ($7,000,000.00)  for  the  portion  of  the  properties 
held  by  the  original  Alabama  Power  Company  was  for 
the  Duncan’s  Riffle  and  Lock  12  projects.  We,  therefore, 
are  faced  with  the  distribution,  or  apportionment,  of  the 
amount  paid  between  the  Lock  12  and  Duncan’s  Riffle  proj¬ 
ects  since  No.  14  is  now  flooded  by  the  Mitchell  Dam  project. 
In  making  this  apportionment  we  do  not  think  the  fact  that 
Lock  12  was  developed  prior  to  Mitchell  Dam  upder 
952  a  special  grant  by  an  Act  of  Congress  enters  jinto 
this  apportionment.  In  support  of  this,  we  quote 
from  the  decision  of  the  Supreme  Court  of  Alabama  in  the 
Lay  case,  supra,  in  which  it  is  said  that 

“the  theory  is  that  the  grant  at  Lock  12  was  the  most  Valu¬ 
able  part  of  the  property  sold,  and  that  by  virtue  of;  the 
existence  of  same,  said  Lock  12  was  worth  many  times  niiore 
than  all  of  the  other  sites  combined.  This  contention  would, 
no  doubt,  be  sound  if  the  existence  of  the  grant  be  consid¬ 
ered  as  an  inseparable  asset  and  for  the  purpose  of;  en¬ 
hancing  the  value  of  Lock  12,  and  thereby  diminishing!  the 
value  of  the  other  Locks  or  sites  upon  the  ratio,  or  com¬ 
parative  value  basis,  but,  owing  to  the  facts  and  conditions 
connected  with  the  joint  venture  of  the  parties  and  j  the 
negotiations  between  them  from  the  original  acquirement  of 
the  sites  until  the  final  sale  of  same  in  1912,  we  do  not  think 
that  it  was  their  intention  that  the  grant  as  to  Lock  12 
would  so  augment  the  value  of  same  as  to  give  it  a  superior 
value  upon  the  relative  value  basis  as  to  practically  destroy 
the  value  of  the  other  sites  in  case  of  sale  under  a  com¬ 
parative  value  basis,  and  thus  make  them  an  insignificant 
part  of  the  subject  of  the  1912  sale”. 
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The  court  further  said: 

“We  therefore  think  that  the  grant  should  have  been 
treated  as  a  separate  and  distinct  asset  or  property  in  the 
nature  of  a  betterment  or  improvement,  and  that  the  value 
of  same  should  be  deducted  from  the  purchase  price  before 
a  division  is  made  between  the  respective  sites.’ ’ 

The  court  further  said : 

“That  Captain  Lay  testified  that  the  estimated  value  of 
the  grant  was  $100,000.00  and  which  estimated  value  does 
not  seem  to  have  been  questioned,  notwithstanding  it  may 
be  regarded  as  a  mere  intangible  asset,  and  which  we  do 
not  consider  an  unreasonable  valuation  when  compared 
with  the  price  brought  by  the  entire  property  including 
said  grant”. 

953  The  logic  of  this  reasoning  as  well  as  the  court’s 
ruling  that  sites  of  equal  merit  should  be  considered 
of  equal  value  should  also  be  followed  in  the  apportionment 
of  the  amount  of  $7,000,000.00  as  between  the  Lock  12  and 
Duncan’s  Riffle  projects;  in  other  words,  it  would  seem 
that  Lock  12  should  be  valued  at  at  least  $100,000  more 
than  Duncan’s  Riffle  in  making  the  apportionment.  The 
fact  that  the  Lock  12  development  had  improvements  made 
in  the  way  of  a  partial  construction  of  the  dam  and  power 
house  for  this  development  should  not  be  considered  in 
making  the  apportionment,  as  these  improvements  should 
be  treated  in  the  same  manner  as  the  grant  was  treated  by 
the  court;  in  other  words,  be  treated  as  an  improvement 
to  the  property  and  should  not  enhance  the  apportionment 
of  the  amount  paid  by  the  Alabama  Power  Company  for 
the  dam  site  and  the  grant  at  Lock  12.  A  review  of  the 
ruling  of  the  Court  in  the  case  mentioned  very  definitely 
indicates  that  this  apportionment  of  the  cost  io  the  Mitchell 
Dam  and  Lock  12  projects  should  be  made  on  a  50-50  basis ; 
in  other  words,  this  case  lays  down  a  method  or  principle 
to  be  followed  in  reaching  a  fair  apportionment,  of  a  lump 
sum  payment. 
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The  use  of  the  foregoing  basis  of  apportionment  or  jallo- 
cation  of  the  original  cost  of  these  properties  as  laid  down 
by  the  Supreme  Court  gives  an  amount  of  $3,450,000.00 
for  the  Mitchell  Dam  properties  and  $3,550,000.00  foi[  the 
Lock  12  properties.  Our  judgment  in  the  matter,  based 
upon  a  full  understanding  of  the  merits  of  the  two  proj¬ 
ects,  was  and  is  that  they  should  be  valued  upon  a  50-50 
basis  and  we  therefore  apportioned  three  and  one-half!  mil¬ 
lions  to  the  Mitchell  Dam  Properties,  which  differs  jonly 
slightly  from  the  amount  which  would  be  arrived  at  by  fol¬ 
lowing  the  exact  method  used  by  the  court. 

954  This  amount  of  $3,500,000.00  does  not  include;  any 
carrying  charges  or  interest  on  those  various  ele¬ 
ments  of  costs  and  expenditures  incurred  from  July  29, 1913, 
to  the  date  of  officially  placing  this  plant  in  operation  on 
August  15,  1923.  That  common  stock  was  issued  for  the 
Mitchell  Dam  properties  in  the  beginning  is  true  and  j  like¬ 
wise  it  is  a  fact  that  the  stockholders  of  this  company!  had 
to  forego  dividends  on  this  common  stock  during  thp  in¬ 
terest  period  to  1922  and  some  consideration  should  be 
given  to  this  fact.  Had  a  carrying  charge  been  figured 
upon  this  investment  at  the  rate  of  six  per  cent,  compounded 
semi-annually  this  amount  of  $3,500,000.00  would  have  in¬ 
creased  during  the  period  to  approximately  $6,400,000.00. 

Another  fact  to  be  given  consideration  when  considering 
the  $3,500,000.00  as  the  original  cost  of  the  property  is!  that 
this  amount  only  represents  approximately  $1,900,000.00 
in  money,  or  present  worth  at  July  29, 1913,  on  the  basis  of 
6  per  cent,  compounded  semi-annually.  As  we  are  not|  con¬ 
tending  for  more  than  $3,500,000.00  as  a  proper  amount  to 
include  as  cost  as  at  the  date  this  plant  was  officially  placed 
in  operation  on  August  15,  1923,  proper  consideration 
should  be  given  this  fact,  which  is  equivalent  to  discounting 
the  amount  of  $3,500,000.00,  approximately  50  per  ceiit. 

955  Comparative  Methods  of  Value. 

We  have  heretofore  shown  that  the  property  was  paid 
for  by  the  issuance  of  common  stock  and  that  the  aniount 
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of  common  stock  issued  at  par  represented  the  exchange 
value  for  the  properties.  We  have  further  stated  that  the 
determination  of  this  value  was  made  by  the  officers  and 
directors  of  the  companies  participating  in  the  merger. 
From  records  and  from  such  other  information  as  is  now 
available  we  have  made  careful  engineering  calculations 
which  definitely  indicate  a  measure  of  the  property  value 
at  the  time  the  transaction  was  consummated.  We  have, 
in  some  instances,  been  able  to  obtain  original  data. 

The  methods  of  calculation  we  are  presenting  are  identi¬ 
cal  with  those  used  by  our  engineers  in  arriving  at  the 
decisions  necessary  before  going  ahead  with  the  expendi¬ 
ture  of  the  many  millions  of  dollars  that  have  been  expended 
in  the  development  of  the  properties.  It  has  been  essential 
that  we  well  know  the  value  of  our  water  powers,  as  our 
properties  have  been  developed  in  one  of  the  most  highly 
competitive  markets  in  the  United  States,  due  to  the  cheap¬ 
ness  of  coal  in  the  central  portion  of  Alabama. 

It  will  be  observed  that  these  engineering  calculations 
show  measures  of  property  value  based  upon:  first,  capi¬ 
talized  earnings;  second,  capitalized  saving  of  cost  of  pro¬ 
duction  by  water  power  as  compared  with  steam  power  pro¬ 
duction  costs  at  the  time  of  the  transaction.  These  methods 
logically  indicate  property  value. 

In  making  an  analysis  of  the  value  of  these  properties 
it  is  most  important  that  it  be  kept  in  mind  that  the  prop¬ 
erties  under  consideration  have  been  developed  by 
956  private  capital  in  a  competitive  field.  This  is  men¬ 
tioned  as,  from  the  beginning  of  these  developments, 
it  has  been  necessary  to  undersell  the  cost  of  the  power 
which  was  being  produced  or  could  be  produced  by  other 
resources,  in  order  to  obtain  sufficient  business  to  justify 
the  development.  A  review  of  our  rates  will  show  that  this 
has  been  done  throughout  the  development  of  these  prop¬ 
erties.  Records  will  show  that  a  large  percent  of  our  busi¬ 
ness  has  resulted  from  our  offering  to  industries  power  at 
rates  which  have  made  it  profitable  for  industries  to  discon¬ 
tinue  the  use  of  their  power  producing  facilities.  This  plan 
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of  promoting  the  business  has  resulted  in  an  increase  in 
wealth  for  the  State,  general  prosperity  and  community 
welfare.  It  is  a  well  known  economic  principle  that  where 
a  competitor  enters  a  field  and  undersells  the  present:  cost 
of  production  wealth  is  created.  Where  such  competitive 
conditions  exist  price  regulation  is  effective  and  a  healthy 
economic  condition  is  assured.  It  is  clear  that  a  free  com¬ 
petitive  market  does  two  things  which  are  highly  beneficial 
to  the  community:  (1)  it  adjusts  prices  with  the  greatest 
delicacy  so  that  both  groups — producers  and  consumers — 
do  the  largest  volume  of  business  at  the  largest  total  profit, 
and  (2)  it  applies  the  most  powerful  incentive  to  all  the 
competitors  to  improve  their  methods,  and  thereby! con¬ 
serve  resources  and  adds  to  the  community  wealth. 

For  your  consideration,  we  are  submitting  several 
methods  of  measuring  the  value  of  the  Mitchell  Dam  Prop¬ 
erty. 

I 

Method  No.  1 — Value  Based  upon  Anticipated  Earnings 

This  method  of  calculation  indicates  a  value  of  $7,503,- 
125.00  for  a  project  equivalent  to  the  Mitchell  Dam  Prbject 
without  taking  credit  for  earnings  from  the  sale  of  second¬ 
ary  power.  The  rates  and  the  estimate  of  expenses  shown 
are  identical  with  those  used  by  Mr.  James  Mitchell 
957  during  the  Year  1912  in  making  representations  to 
the  bankers  who  were  asked  to  sponsor  the  financing 
of  the  first  hydro-electric  project.  For  details  of  thej  cal¬ 
culations  refer  to  Exhibit  “A-l”. 

Exhibit  “  A-2”  shows  a  copy  of  original  data  submitted 
by  Mr.  James  Mitchell  during  the  year  1912  to  Sperlipg  & 
Co.  and  it  is  from  this  data  that  we  have  obtained  our 
figures  for  making  the  calculations  shown  on  Exhibit 
“  A-l”.  This  data  we  consider  reliable  any  very  valuable  in 
the  ascertainment  of  property  values  as  it  constitutes  a 
definite  representation  on  the  properties  made  by  an  ex¬ 
perienced  engineer  who  later  actually  developed  the  prop¬ 
erties.  W7e  have  taken  this  data  and  shown  it  as  applicable 
to  the  Mitchell  Dam  Property  and  claim  that  the  capitalized 
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earnings  shown  in  this  statement  are  a  measure  of  the 
value  of  the  Mitchell  Dam  Property  at  the  time  of  the 
merger.  The  rates  for  power  shown  were  competitive  rates 
at  the  time.  Furthermore,  the  rates  and  revenue  shown 
were  lower  than  the  actual  cost  being  incurred  to  produce 
power  by  steam  in  the  territory  at  that  period  and,  there¬ 
fore,  were  such  rates  as  would  assure  the  revenue  neces¬ 
sary  to  justify  the  development  of  the  properties.  The 
rates  shown  were  not  actually  established  but  are  now  sub¬ 
mitted  as  original  data  used  for  the  purpose  of  estimating 
the  earnings.  Steam  Power  throughout  the  Birmingham 
district  at  that  time  was  selling  at  an  average  of  $50.00  per 
H.  P.  per  year.  The  Montgomery  Traction  Company  was 
purchasing  power  at  $33.00  per  H.  P.  per  year  and  there 
were  companies  in  the  Birmingham  district  ready  to  con¬ 
tract  for  their  needs  at  practically  the  same  price.  It  is 
difficult  at  this  time  to  obtain  an  exact  comparison  between 
the  rates  used  for  estimating  earnings  and  the  actual 
958  rates  received  by  the  company  during  the  early 
years.  We  can,  however,  definitely  state  that  the 
rates  received  for  wholesale  power  closely  approximated 
these  rates.  The  question  under  consideration  is  the  true 
value  of  the  property  at  the  time  of  the  merger,  and  this 
can  only  be  determined  by  value  of  its  use.  The  capitalized 
profit  that  can  be  earned  at  competitive  prices  establishes 
true  exchange  or  market  value.  If  any  other  method  is 
followed  an  economic  loss  would  result  and  the  communitv 
would  suffer. 

Exhibit  “A-l”  is  submitted  as  an  indication  of  the  re¬ 
sults  it  was  expected  to  obtain  from  the  initial  development 
of  one  project. 

Method  No.  2 — Estimate  of  Value  Based  upon  Substitute 
Steam  Plant — 1913  Conditions. 

This  estimate  of  value  submitted  as  Exhibit  “B”  indi¬ 
cates  a  value  of  $5,714,062.00  for  the  Mitchell  Dam  Prop¬ 
erty  measured  in  terms  of  the  capitalized  savings  for  this 
plant  over  that  for  a  steam  plant  of  equivalent  capacity. 


In  assuming  a  substitute  steam  plant  of  60,000  H.  |P.  we 
have  been  conservative  as  this  size  of  installation  exceeds 
considerably  the  size  of  any  existing  installations  in  the 
territory  in  1913.  The  costs  shown  for  steam  power  under 
this  assumption  are  less  than  was  actually  realized  under 
the  conditions  obtaining  at  that  time.  Our  purpose  in 
submitting  this  statement  has  been  to  show  that  the  de¬ 
velopment  of  the  Mitchell  Dam  Property  would  have  shown 
a  considerable  saving  over  a  steam  plant  of  such  capacity. 
This  statement  indicates  that  the  cost  of  production  and 
incident  expense,  using  a  steam  plant  for  the  production 
of  power,  would  have  practically  equalled  the!  gross 
959  amount  of  revenue  obtainable  from  the  hydro-elec¬ 
tric  rates  it  was  then  proposed  to  establish  in  Ala¬ 
bama.  All  conditions  considered,  the  construction  of  a 
steam  plant  of  such  capacity  was  not  feasible  at  that  time. 
We  thus  establish  the  principle  that  it  was  possible  for  the 
hydro  electric  developments  proposed  at  that  time  tq  meet 
steam  power  competition  and  show  a  profit.  The  amount  of 
such  profit  was  a  measure  of  value  asignable  to  the! water 
power  projects.  Furthermore,  this  statement  gives  hn  an¬ 
swer  to  the  statement  usually  propounded  by  those  not  will¬ 
ing  to  accept  the  steam  substitute  method  of  measuring  the 
value  of  water  powers,  as  to  whether  or  not  the  power  could 
be  sold  at  such  rates  as  to  compete  with  the  steam  plant  and 
thus  justify  the  capitalizing  of  the  savings  of  water  power 
over  steam  substitute  power  costs. 

Method  3 — Comparative  Value  of  Mitchell  Dam  with  Other 
Existing  and  Projected  Hydro  Plants  in  the  Southeast , 
based  on  Average  Output  Per  Yard  of  Concrete  in  the 
Structure. 


Exhibit  “C”  is  submitted  to  show  the  relative  I  desir¬ 
ability  of  the  water  power  site  at  Mitchell  Dam  as  conjpared 
to  a  number  of  sites,  existing  and  projected,  in  the  (South¬ 
east.  The  developments  on  the  Coosa  River  are  definitely 
measured  in  terms  of  the  output  in  KW  hours  peii  cubic 
yard  of  concrete  required  in  the  development.  Tliis  an- 


524 


alysis  shows  definitely  why  the  Coosa  River  Projects  have 
always  been  considered  very  advantageous,  and  indirectly, 
does  measure  value  in  that  the  cost  of  the  development  is 
less  where  the  output  per  cubic  yard  of  concrete  is 
greatest. 

960  Methods  Nos.  1  and  2,  we  are  submitting  as  fair 
measures  of  value  as  they  take  into  consideration 

proper  allowances  for  the  eventualities  that  pertain  to 
hydro-electric  developments.  We  have  not  taken  credit  for 
the  full  possibilities  of  the  project  under  consideration,  it 
will  be  observed,  as  under  Method  No.  1  we  have  rated  the 
plant  at  60,000  H.  P.  for  10  hours,  which  is  equivalent  to 
a  41.6  per  cent,  load  factor.  This  in  terms  of  generation  is 
equivalent  to  164,000,000  K.  W.  hours  per  Annum.  This 
plant,  as  it  has  been  developed,  is  capable  of  producing  in 
a  coordinated  system  of  developments  72,000  H.  P.  at  a 
load  factor  of  75  per  cent.,  or  331,000,000  K.  W.  hours  per 
Annum.  Since  the  potential  possibilities  of  the  project 
were  known  at  the  date  of  the  consolidation,  it  is  consid¬ 
ered  that  we  have  been  entirely  conservative  in  our  rating 
of  the  project  under  Method  No.  1.  Our  reason  for  rating 
the  plant  as  we  did  under  Method  No.  1  is  that  the  original 
representations  made  in  connection  with  the  proposed  de¬ 
velopment  of  the  first  hydro-electric  project  were  submitted 
on  this  basis. 

Method  No.  2  shows  a  comparison  with  an  equivalent 
steam  plant  of  60,000  H.  P.  rating  operating  on  a  60  per 
cent,  annual  load  factor.  The  rating  of  the  plant  on  this 
basis,  we  consider  to  be  entirely  fair  under  1913  conditions, 
as  the  consolidated  properties  at  that  time  included  a  15,000 
H.  P.  reserve  steam  plant  at  Gadsden  with  which  to  valor¬ 
ize  this  capacity  during  the  infrequent  periods  of  low  flow 
in  which  the  plant  is  unable  itself  to  supply  this  power  at 
the  above  mentioned  load  factor. 

In  the  consideration  of  the  value  of  the  Mitchell  Dam 
property  it  should  be  appreciated  that  this  project 

961  as  an  isolated  development  could  only  be  rated  at 
20,000  H.  P.  on  the  basis  of  a  50  per  cent,  load  factor 
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which  would  give  a  generation  of  66,000,000  K.  W.  hours 
per  Annum.  The  difference  between  this  rating  and  the 
other  ratings  for  the  project  indicates  a  measure  of  the  ad¬ 
ditional  value  due  to  coordination  of  hydro-electric  jproj- 
ects. 


9G2  EXHIBIT  “A-l” 

MITCHELL  DAM 
Value  Based  on  Power  Rates  in  1913 


Method  No.  1 

Revenue  (Based  on  1913  Power  Rates) 

30,000  H  P  @  $20.00  per  H  P  Year  $000,000 

15,000  H  P  @  $25.00  per  H  P  Year  375,000 

15,000  H  P  @  $30.00  per  H  P  Year  450,000 

Total  60,000  H  P  Ave.  23.75 
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$1,4^5,000 

i 


Yearly  Expense 

Operating  and  Maintenance  Expense 
Fixed  Charges 

Development  Cost  4,250,000 

Fixed  Charges  9.7% 

Lines  and  Substations  1,500,000 

Fixed  Charges  @  12.5% 

Total  Yearly  Expense 
Net  Earnings 

Value=Net  Earnings  Capitalized  @  8% 

Additional  Value 
Secondary  Power 

The  Generating  Capacity  actually  installed 
in  the  Mitchell  Dam  Plant  is  72,000  H  P. 
it  is  assumed  that  the  additional  12,000 
II  P  could  have  been  sold  as  secondary 
power  at  $10.00  per  H  P. 

Additional  Revenue  12,000  H  P  (3?  $10.00 
Additional  Operating  Expenses  $15,000 

Additional  Fixed  Charges  on  100,000, 

12.5%  12,500 


Net  Earnings 

Additional  Value  due  to  sale  of  Secondary 
Power=Net  Earnings  Capitalized  8% 


$225,000 

j 

412,250 

I 

187,500 

804,750 

600,250 

$7,503,125 
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$120,000 

i 

27,500 

— 

$92,500 

$1,156,250 

j - 

$8,609,375 
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Total  Value 
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Prospectus  Covering  the  Original  Issue  of  Bonds  for  Ala¬ 
bama  Traction,  Light  and  Power  Company,  Limited. 

(Copy) 

A  public  Issue  will  be  made,  if  possible,  on  or  before 
March  1st,  but  in  any  case  not  later  than  April  1st,  1912. 

Alabama  Traction,  Light  and  Power  Company,  Limited. 
(Incorporated  under  the  Laws  of  the  Dominion  of  Canada) 

CAPITAL : 

Authorized  Issued 

6  per  cent  Cumulative  Preferred 
Stock  $  5,000,000  $  1,000,000 

Common  Stock  in  shares  of  $100 
Each  25,000,000  12,000,000 


Offer  of  $6,000,000,  First  Mortgage  5  per  cent  50-Year 
Gold  Bonds  at  90. 

These  Bonds  form  part  of  an  authorized  issue  of  $25,- 
000,000,  $10,000,000  are  now  being  issued,  of  which  $4,000,- 
000  are  reserved  for  sale  in  New  York  and  Montreal,  and 
the  remaining  $15,000,000  will  be  issued  as  and  when  re¬ 
quired  for  the  future  developments  referred  to  within. 


PARR’S  BANK  LIMITED,  4,  Bartholomew  Lane,  E.  C., 
are  authorized  by  the  Owners  as  their  Bankers  and  on  their 
behalf  to  receive  applications  for  the  purchase  of  $6,000,000 
of  the  above-mentioned  First  Mortgage  5  per  cent  50- Year 
Gold  Bonds  at  the  price  of  £  90  per  Bond  of  $500,  payable 
as  follows: 
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Per 

Per 

Bond  of  $500 

Bond  of  $100 

Application 

£  5 

£  i  1 

Allotment 

£  10 

£  i  2 

April  1st,  1912 

£  10 

£  j  2 

August  1st,  1912 

£  10 

£  ;  2 

October  1st,  1912 

£  15 

£  !  3 

January  2nd,  1913 

£  20 

£  j  4 

May  1st,  1913 

£  20 

£  4 

i 

£  90 

£  is 

or  the  whole  may  be  paid  up  on  allotment  or  on  the  dub  date 
of  any  instalment  under  discount  at  the  rate  of  5  per  cent, 
per  annum. 

The  Bonds  will  be  secured  by  a  Trust  Deed  in  favour  of 

the . Trust  company,  of . j _ , 

as  Trustees,  and  will  be  constituted  a  first  mortgage! upon 
the  whole  of  the  property  and  assets  of  the  Company. ! 
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The  Bonds  will  be  payable  to  Bearer  or  rndv  be 
964  registered  as  to  principal  and  will  be  issued  i  i  de¬ 
nominations  of  $500  and  $100,  and  will  have  annjexed 
half-yearly  Coupons  payable  on  the  1st  March  and  1st 
September  in  each  year. 

The  Bonds  will  be  payable  as  to  principal  at  the  Office 

of  the . Bank,  in  London,  in  sterling,  at 

the  fixed  rate  of  exchange  of  $4.86%  to  £1,  and  as  to  inter¬ 
est,  in  London,  at  the  Office  of  the  said  Bank,  in  sterling, 
at  the  fixed  rate  of  exchange  aforesaid,  or  in  Montreal  at 

the  office  of . in  Canadian  currency,  or 

New  York,  at  the  Office  of . .  in  the  United 

States  currency,  or  in  Paris  at  the  Offices  of  the  Company’s 
Bankers,  in  France,  at  the  fixed  rate  of  exchange  of  Fcsi . . . 
to  $1. 

The  Company  reserves  the  right  to  redeem  the  whole  of 
the  Bonds  at  a  premium  of  5  per  cent,  on  60  days  ’  notice. 

i 

i 

i 
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Provision  will  be  made  by  the  Trust  Deed  for  the  redemp¬ 
tion  of  the  bonds  by  means  of  a  Sinking  Fund  of  1  per  cent, 
per  annum  on  all  Bonds  from  time  to  time  outstanding,  com¬ 
mencing  in  1920.  This  fund  will  be  applied  by  the  Trus¬ 
tees  in  purchasing  Bonds  at  or  under  105  per.  cent,  or  in 
redeeming  Bonds  (to  be  selected  by  drawings  advertised 
in  the  London  Times)  at  that  price.  The  Bonds  so  pur¬ 
chased  or  redeemed  wrill  be  cancelled. 

Scrip  Certificates  to  bearer  will  be  issued  in  exchange  for 
allotment  letters  after  payment  of  the  installment  due  on 
allotment,  and  these  Scrip  Certificates  will,  when  fully  paid, 
be  exchanged  for  the  Bonds  when  ready  for  delivery,  of 
which  due  notice  will  be  given.  The  Scrip  Certificates  will 
have  annexed  Coupons  for  Interest  at  the  rate  of  5  per  cent, 
per  annum  on  the  installments,  calculated  from  the  due 
dates  of  payment  and  payable  on  1st  September,  1912,  and 
1st  March  1913.  The  definite  Bonds  will  have  annexed  a 
Coupon  for  a  full  half-year’s  interest  payable  on  the  1st 
September,  1913,  and  all  subsequent  Coupons. 

Mr.  James  Mitchell,  Director  and  Consulting  Engineer 
to  the  Company,  has  written  the  following  letter  to  Messrs. 
Sperling  and  Co. : — 

10th  January  1912. 

FORMATION  AND  OBJECT— The  Alabama  Traction, 
Light  and  Powder  Company,  Limited,  was  organized  under 
the  Laws  of  the  Dominion  of  Canada,  to  acquire  and  op¬ 
erate  hydro-electric  powrer-plants,  and  to  supply  electric 
energy  for  light,  power  and  heat  to  Birmingham,  Montgom¬ 
ery,  Mobile  and  other  important  places  in  Alabama,  and  to 
build,  acquire  and  operate  lighting  and  tramway  system  as 
occasion  may  offer. 

CONCESSIONS — The  Company  owns  over  99  per  cent, 
of  the  Bonds  and  capital  stock  of  the  Birmingham,  Mont¬ 
gomery  and  Gulf  Power  Company,  and  which  possesses  a 
Charter  granted  in  1900  by  the  State  of  Alabama,  giving 
it  very  extensive  powers,  including : — 
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965  (A)  The  right  to  build  dams,  and  construct  reser¬ 

voirs  on  the  Tallapoosa  River  or  its  tributaries,  j 

(B)  The  right  to  expropriate  under  the  existing  law  all 
land  necessary  for  the  purpose  of  its  works  and  the  distri¬ 
bution  of  the  energy  produced. 

(C)  The  right  to  distribute  electricity  for  light  and  power 
in  all  towns  and  cities,  whether  incorporated  or  notj  in 
Alabama. 

(D)  The  right  to  acquire  by  purchase  or  contract  the 
stock,  bonds,  or  other  securities  of  any  Electric  Street  Rail¬ 
way,  or  inter-urban  Electric  Railway  Company,  or  Cbm- 
panies,  or  Electric  Light  Company,  or  Corporations  now;  or¬ 
ganized,  or  doing  business,  or  which  may  hereafter  be  organ¬ 
ized  or  do  business  between  any  cities  or  towns  in  Alabama. 

(E)  In  addition  to  the  powers  specifically  enumerated, 
the  right  to  have  and  exercise  all  of  the  rights,  powers  hnd 
franchises  now,  or  hereafter  conferred  upon  manufactur¬ 
ing  companies  organized  under  the  general  laws  of  the  State 
of  Alabama. 

(F)  Exemption  from  taxation  for  a  period  of  ten  years 
from  the  commencement  of  its  works. 

This  concession  is  unlimited  in  point  of  time,  and  is  fiot 
forfeitable  by  non-use. 

The  charter  antedates  by  seven  years  a  general  law  de¬ 
termining  the  nature  of  grants  to  water  power  compauies 
and  is  far  more  liberal  in  its  provisions  than  any  now  ob¬ 
tainable  under  this  law. 

WATER  POWERS — The  Company  controls  water  pow¬ 
ers  on  the  Tallapoosa,  Coosa  and  Tennessee  Rivers  capable 
of  developing  about  400,000  primary  h.p.  for  10  hours  daily 
during  the  driest  season  on  record  for  fifty  years. 

The  United  States  Government  has  projected  important 
storage  reservoirs  on  the  water  heads  of  these  rivers  for  ^he 
purpose  of  regulating  floods  and  improving  navigation  dur¬ 
ing  the  period  of  low  water.  These  works,  which  will  be 
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done  without  expense  to  the  Company,  will  very  greatly  in¬ 
crease  the  above  amount  of  power. 

The  Company  controls  all  the  power  possibilities  on  the 
Tallapoosa  River,  with  the  exception  of  two  small  plants 
near  the  lower  end  of  the  stream,  which  are  now  fully  util¬ 
ized. 

No  other  water  powers  of  any  importance  are  operating 
within  the  proposed  field  of  the  Company’s  operations,  and 
there  are  no  powers,  in  my  opinion,  which  can  successfully 
compete  with  those  controlled  by  the  Company. 

It  is  proposed  to  make  the  first  development  at  Cherokee 
Bluffs,  where  there  is  an  exceptionally  favorable  site  for 
the  development  of  100,000  p.h.p.  for  10  hours  daily,  and 
the  initial  installation  will  be  sufficient  to  produce  over 
60,000  h.  p.  At  any  future  time  the  plant  can  be  rapidly  and 
quickly  increased  at  the  cost  of  power  house  additions  only. 
The  proceeds  of  the  present  issue  are  sufficient  to  construct 
the  plant  for  the  generation  and  distributing  of  60,000  h.  p. 

Mr.  Hugh  L.  Cooper,  the  well-known  engineer,  esti- 
966  mates  the  average  cost  of  American  water  powers  at 
about  $225.  per  h.p.  Estimates  drawn  up  by  experi¬ 
enced  engineers  figure  the  cost  of  the  first  Cherokee  Bluffs 
development  as  only  $83,  or  about  one-third  of  the  above 
figure. 

NATURAL  ADVANTAGES— This  exceptionally  low 
construction  cost  is  due  to  the  following  combination  of  cir¬ 
cumstances  : — 

(A)  An  exceptionally  favorable  dam  site,  with  rock  bot¬ 
tom  and  abutments. 

(B)  A  masonry  dam  850  feet  long  on  the  crest,  130  feet 
high,  will  create  a  storage  reservoir  having  a  capacity  of 
65,000,000  cubic  feet,  by  far  the  largest  in  America.  This 
storage  is  sufficient  to  regulate  the  entire  flow  of  the  river  so 
as  to  ensure  a  constant  output  of  power,  even  years  of  se¬ 
verest  drought,  and  to  absorb  the  greatest  floods. 

(C)  All  lands  to  be  overflowed  and  rights  of  way  for 
transmission  lines  can  be  acquired  at  exceptionally  low 
prices. 
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(D)  The  output  of  the  plant  will  be  distributed  and  mar¬ 
keted  by  a  relatively  small  amount  of  transmission  lintes. 

(E)  The  climatic  and  natural  conditions  as  well  a^  con¬ 
ditions  of  labor  are  exceptionally  favorable.  Work  can 
proceed  continuously,  and  there  is  no  snow  or  ice  to  contend 
with. 

COOSA  RIVER — The  power  site  of  the  Coosa  River, 
which  the  Company  controls,  has  the  advantage  of  being 
located  within  a  short  distance  of  the  transmission  liije  be¬ 
tween  Cherokee  Bluffs  and  Birmingham,  and  can  be!  con¬ 
nected  to  it  whenever  the  capacity  of  the  Tallapoosa  River 
Development  is  exhausted.  The  power  in  this  rivet  has 
been  carefully  investigated  by  the  United  States  Govern¬ 
ment  Engineers,  and  has  also  been  favorably  reported  upon, 
after  exhaustive  examinations,  by  other  engineers,  includ¬ 
ing  the  Solomon  Norcross  Engineering  Company. 

TENNESSEE  RIVER — The  development  at  M|iscle 
Shoals  on  the  Tennessee  River  has  potential  power  far  in 
excess  of  any  present  demand.  Owing  to  the  magnitude  of 
the  development  and  the  length  of  dams  necessary,  the  total 
cost  of  construction  will  be  considerable. 

As  the  United  States  Government  has  under  considera¬ 
tion  extensive  improvements  on  this  portion  of  the  river  in 
the  interests  of  navigation,  it  is  not  proposed  to  proceed 
with  this  development  at  present.  A  bill  is  now  before  Con¬ 
gress,  which  has  been  favorably  reported  on  by  the  Govern¬ 
ment  Engineers,  providing  for  the  Government  co-opera¬ 
tion  in  the  construction  of  the  Muscle  Shoals  Dams,  a$  the 
storage  reservoirs  thus  created  will  entirely  remove  the;  dif¬ 
ficulties  of  navigation.  With  such  co-operation  on  the  part 
of  the  Government,  it  is  expected  that  the  cost  of  develop¬ 
ment  at  Muscle  Shoals,  will  be  extremely  low,  and  wiR  al¬ 
low  the  Company  to  sell  power  at  prices  which  will 
967  attract  electro-chemical  and  electro-metallurgical  in¬ 
dustries  such  as  the  production  of  aluminum,  caribide 
of  calcium,  nitrate  fertilizers,  refining  of  metals,  and  similar 
operations  which  depend  upon  cheap  electricity.  It  i^  ex- 
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pected  that  there  will  be  built  up  around  Muscle  Shoals  a 
large  manufacturing  centre,  as  has  been  the  case  at  Niagara 
Falls,  as  a  result  of  the  construction  of  the  hydro-electric 
plants. 

RELIABILITY  OF  STATISTICS— For  over  50  years 
the  United  States  Government  has  conducted  measurements 
of  rainfall  and  riverflows,  and  has  made  detailed  surveys 
and  maps  of  these  water  powers.  These  records  and  sur¬ 
veys,  in  conjunction  with  the  work  done  by  the  Company’s 
engineers,  have  served  as  a  basis  for  the  calculations  of 
power  given  above,  and  these  calculations  are  based  upon 
the  minimum  recorded  flow  of  the  river  within  this  period. 
It  is  therefore  certain  that  the  actual  amount  of  water  avail¬ 
able  for  power  in  all  ordinary  years  will  be  largely  in  ex¬ 
cess  of  the  estimate  adopted. 

POPULATION  AND  DISTRICT  SERVED— Within  a 
radius  of  200  miles  of  the  Company’s  powers,  a  distance 
to  which  it  is  now  practicable  to  transmit  power,  are  to  be 
found  the  most  important  industrial  cities  of  the  South- 
Eastern  United  States,  shown  on  accompanying  map,  but  it 
is  estimated  that  the  total  capacity  of  the  Cherokee  Bluffs 
Development  can  be  marketed  within  100  miles  of  the  power 
plant. 

The  City  of  Birmingham  had  a  population  of  3,086  in 
1880,  38,415  in  1900  and  132,685  in  1910,  this  great  increase 
being  due  principally  to  the  development  of  the  steel  in¬ 
dustry. 

In  1880  the  population  of  Alabama  was  1,262,505,  in  1900, 
1,828,697,  and  1910,  2,138,093. 

Its  industrial  growth  has  been  remarkable,  and  the  Cap¬ 
ital  employed  in  factories  has  increased  from  $60,000,000  in 
1900  to  $105,000,000  in  1904,  and  the  increase  of  the  last 
seven  years  has  been  at  an  even  greater  rate.  Central  Ala¬ 
bama  possesses  natural  resources  which  should  make  it 
eventually  the  greatest  steel-producing  district  in  the  whole 
world,  and  its  navigable  rivers  leading  to  Mobile  and  the 
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Gulf  of  Mexico  guarantee  exceptional  transportation!  facil¬ 
ities.  | 

POWER  MARKET — In  1908,  an  actual  canvas  of  the 
situation  found  a  total  of  over  65,000  h.  p.  already  installed 
in  Birmingham,  Montgomery  and  the  vicinity.  A  later  re¬ 
port  of  the  Solomon  Norcross  Engineering  Company,  which 
includes  other  surrounding  towns,  brings  this  total  pp  to 
over  100,000  h.  p.,  a  figure  which  was  confirmed  by  inde¬ 
pendent  investigations.  I  have  recently  made  a  pergonal 
examination  of  the  situation,  and  find  that  these  figures  are 
already  short  of  the  truth. 

Montgomery  and  Gadsden  each  now  have  installed  more 
than  double  the  power  attributed  to  them  in  the  above!  esti¬ 
mates,  and  in  Birmingham,  owing  to  the  rapid  growth  of 
the  place,  and  the  erection  of  many  new  steel  works, 
968  there  has  been  a  great  increase  in  the  amount  of 
power  required  for  both  industrial  purposes  and  the 
public  utilities  service.  I  believe  there  is  at  the  present 
time  at  least  150,000  h.  p.  in  the  district  to  be  served  b^  the 
Company. 

CONTRACTS  FOR  POWER— With  regard  to  nevj'  de¬ 
mand  for  power  I  may  say  that  the  President  of  an  impor¬ 
tant  Chemical  industry  has  approached  the  Company  !with 
a  view  of  establishing  works  in  Alabama,  taking  15,000 
horse  power  as  its  initial  installation. 

An  offer  has  been  made  by  accepting  which  the  Company 
could  close  contracts  in  the  City  of  Birmingham  to  yield  a 
gross  income  of  over  $440,000  per  annum. 

In  many  places  local  capital  is  only  waiting  the  advent 
of  cheap  electrical  power  before  establishing  Cotton  Mills, 
and  other  industries  requiring  large  amounts  of  power.; 

COST  OF  POWER — Although  coal  is  cheap  in  and 
around  Birmingham,  the  average  cost  of  steam-poiwer 
throughout  the  district  is  estimated  at  $50.  per  horse-power 
per  year.  When  in  Montgomery  I  was  informed  that  the 
Montgomery  Traction  Company  is  purchasing  its  power  at 
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the  rate  of  $33  per  horse-power,  and  the  Birmingham,  Ens- 
ley  and  Bessemer  Company  are  ready  to  contract  for  their 
needs  at  practically  the  same  price. 

For  the  purpose  of  estimating  the  earnings  of  the  Com¬ 
pany  I  have  taken  $20  per  horse-power  per  year  as  the 
minimum  average  selling  price  of  power  to  the  largest 
users,  and  a  maximum  average  of  $30.00  to  the  small  users. 

COMPLETION  OF  WORK — The  vast  experience  of 
Hydro-Electric  works  gained  in  recent  years  by  American 
engineers  has  rendered  it  possible  to  forecast  very  accur¬ 
ately  the  time  required  to  complete  such  an  installation  as 
the  present.  One  of  the  foremost  contractors  in  the  United 
States  has  estimated  that  the  construction  of  the  dam  can 
be  completed  within  15  months  from  the  commencement  of 
work.  Owdng  to  the  exceptionally  favorable  natural  condi¬ 
tions  which  I  have  enumerated,  I  regard  this  estimate  as 
quite  feasible,  and  in  any  case  the  plant  should  be  com¬ 
pleted  not  later  than  October  1st,  1913.  In  addition  to  this, 
arrangements  are  contemplated  by  which  it  should  be  pos¬ 
sible  for  the  Company  to  deliver  about  15,000  h.p.  from 
other  sources  before  the  end  of  the  present  year. 

CAPITAL  EXPENDITURE — Of  the  total  present  issue 
of  $10,000,000,  $6,000,000  is  destined  for  the  construction  of 
the  hydro-electric  power  plant  at  Cherokee  Bluffs  and  its 
transmission  lines.  The  balance  of  the  issue  $4,000,000  will 
be  reserved  for  America,  for  the  purpose  of  acquiring  pub¬ 
lic  utility  companies  on  a  basis  of  earnings  at  least  sufficient 
to  guarantee  all  fixed  charges  on  this  part  of  the  issue,  and 
for  the  purpose  of  the  Company  in  accordance  with  the 
terms  of  the  Trust  Deed. 
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EARNINGS — When  the  first  installation  of  60,000  h.  p.  is  completed  the  com¬ 
pany  should  realize  the  following  earnings : 


30,000  h.  p.  sold  in  large  blocks  to  existing 
industries  at 

15,000  h.  p.  sold  in  blocks  of  from  100  to 
500  h.  p.  at 

15,000  h.  p.  sold  to  small  users  at 


Net  Revenue  from  above-mentioned  public 
Service  companies  to  be  acquired  from 
the  sale  of  $4,000,000  bonds 


Operating  expenses  and  maintenance  of 
hydro-electric  power  plant 


$20.00  per  h.  p.  $  600,000 


25.00  per  h.  p. 
30.00  per  h.  p 


5%  on  $10,000,000  Bonds 
6%  $1,000,000  Preferred  Stock 


Net  Revenue 


$500,000 

60,000 


3^5,000 

450,000 

$1,425,000 

260,000 

$1,625,000 

I 

225,000 
$1,400,000 
5^0,000 
$  840,000 


Surplus 

equivalent  to  7%  on  the  common  stock  now  issued. 

It  is  estimated  that  the  capacity  of  the  power  plant  can  be  increasled  to 
100,000  h.  p.  at  a  cost  of  less  than  $2,000,000  (allowing  for  the  necessary  trans¬ 
mission  lines). 

i 

The  total  earnings  of  the  whole  installation  of  100,000  h.  p.  installed  at 
Cherokee  Bluffs,  and  including  profits  from  the  public  service  companies  to 
be  acquired  should  then  be  as  follows: — 


60,000  h.  p.  sold  at 
15,000  “  “  “ 
15,000  “  “  “ 


$20.00  per  h.  p. 
25.00  “  “ 

30.00  “  “ 


$1,200,000 

375,000 

450,000 


Operating  expenses  and  maintenance  of 
Hydro-Electric  Power  Plant 


Net  Revenue  from  operating  of  Public  Utili¬ 
ties  Companies  after  development 


Net  Revenue 


5%  and  sinking  fund  1%  =  6%  on 
$12,000,000  bonds 
6%  on  $1,000,000  preferred  stock 


$  720,000 
60,000 


Surplus 


$2,025,000 

$  350,000 
$1,675,000 

I 

4^0,000 

$2,075,000 

7^0,000 

$1,295,000 


970 


It  will  be  noted  that  in  this  estimate  a  certain  pro¬ 
portion  of  the  total  amount  of  power  to  be  developed 
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has  been  left  out  of  calculations  for  earnings  in  order  to 
provide  for  any  possible  eventualities. 

In  view  of  the  phenomenal  industrial  growth  of  this  en¬ 
tire  section  in  Alabama,  I  think  this  result  should  be  realized 
within  three  years  from  commencement  of  operations. 

LEGAL — The  titles  have  been  examined  and  reported  on 
by  Norton  &  Gregory,  of  New  York,  and  Tyson,  Wilson  & 
Martin,  of  Montgomery,  Alabama,  who  have  certified  to  the 
regularity  of  the  Company’s  legal  situation. 

JAMES  MITCHELL, 

President. 

Applications  must  be  made  on  the  accompanying  form 
and  forwarded  together  with  cheque  for  the  amount  payable 
on  application,  to  Bank,  Limited. 

Failure  to  pay  any  installment  when  due  will  render  all 
previous  payments  liable  to  forfeiture,  and  the  allotments 
to  cancellation,  and  the  interest  at  the  rate  of  6  per  cent, 
per  annum  will  be  charged  on  all  overdue  installments. 

A  special  settlement  in,  and  an  official  quotation  on  the 
Stock  Exchange,  London,  for  the  Bonds  now  offered,  will 
be  applied  for  in  due  course. 

If  no  allotment  is  made  the  deposit  will  be  returned  in 
full  and  if  only  a  portion  of  the  amount  applied  for  be 
allotted,  the  balance  of  the  deposit  will  be  applied  towards 
payment  of  the  amount  due  on  allotment. 

A  brokerage  of  %  per  cent,  will  be  paid  on  all  applica¬ 
tions  bearing  Brokers  ’  Stamps. 

Prospectuses  and  Application  Forms  may  be  obtained 
from  Parr’s  Bank,  Limited,  at  all  Branches,  from  Messrs. 
Sperling  &  Co.,  Basildon  House,  Moorgate  Street,  London, 
E.  C.,  or  at  the  offices  of  the  Solicitors  for  the  offer,  Messrs. 
Linklater  &  Co.,  Bond  Court  Waldbrook,  E.  C.,  and  a  copy 
of  the  Trust  Deed  can  be  seen  at  the  Solicitors’  office. 

The  following  Gentlemen  have  been  asked  to  act  as  Di¬ 
rectors:  Hon.  James  Schoolcraft  Sherman,  Vice-President 
United  States.  James  Mitchell,  late  of  sac  Paulo  Tramway 
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i 

j 

Light  and  Power  Company,  Director  Mansos  Tramway 
Company. 

Martin  Littleton,  New  York,  Member  of  Congress  for 
Long  Island. 

John  F.  Wallace,  Ex-Chairman  Panama  Canal  Commis¬ 
sion,  President  Seaboard  Air  Line  Pailway. 

971  James  R.  Morse,  President  American  Trading 
Company,  New  York. 

Lawrence  McFarlane,  of  Messrs,  Laflenr,  MacDougall, 
MacFarlane  and  Pope,  Solicitors,  Montreal. 

W.  D.  Ross,  General  Manager,  Metropolitan  Bank,  Direc¬ 
tor  Mexican  Northern  Power  Company,  Toronto,  Canada. 

Frank  S.  Washburn,  President  American  Cyanamid  Com¬ 
pany. 

J.  S.  Worthington,  President  Sheffield  (Alabama)  Na¬ 
tional  Bank. 

John  B.  White,  Director,  Messrs.  J.  G.  White  and  (Jo. 
Three  representatives  of  Sperling  and  Company,  London. 
January,  1912. 

i 

972  Exhibit  “B” 

i 

Mitchell  Dam 

Value  Based  on  Substitute  Steam  Plant 
—  1913  Conditions  — 


Method  No.  2. 

Capacity  of  Substitute  Steam  Plant  H  P 
Capacity  of  Substitute  Steam  Plant  KW 

Yearly  generation  at  60%  Load  Factor  = 
60,000  HP  x  8,760  hrs.  x  60%  L.  F.  x 
.746  = 

Substitute  Steam  Plant 
Investment  @  $65.00  Per  KW 

Yearly  Expense 

Fixed  Charges  <S)  12.0% 

Fuel  2.3#  @  1.50  =  1.725 
Mills/Kwh 

Operation  and  Maintenance 
Total  Yearly  Expense 
Hydro  Plant 

Development  Cost  (1913  Conditions) 


i 

! 

i 


i 

60,000 

45,000 

i 

235,000,000  KWH  ! 


$2,925,000 


351,000 

i 

405,375 

148,000 


$  b04,375 


$4,250,000 
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Yearly  Expense 

Fixed  Charges  (3)  9.7% 
Operation  and  Maintenance 


412,250 

35,000  447,250 


Annual  Saving  $  457,125 

Capitalized  at  8%  5,714,062 

973  •  Exhibit  “C” 

Comparison  of  Existing  and  Projected  Hydro  Plants  in  the  Southeast  Based 
on  Average  Energy  Output  Per  Yard  of  Concrete  in  the  Structures. 


Output 


Total  Concrete 

Average 

Per  Cu.  Yd. 

Installation 

in  Dam  — 

Year  Output 

of  Concrete 

KW 

Cu.  Yds. 

KWH 

KWH 

Coosa  River 

Lock  12 

80,000 

180,027 

390,000,000 

2160 

Mitchell  Dam 

54,000 

152,590 

331,000,000 

2170 

Jordan  Dam 

108,000 

371,627 

583,000,000 

1570 

704,234 

1,304,000,000 

1850  Ave. 

Tallapoosa  River 

Martin  Dam 

100,000 

377,827 

290,000,000 

770 

Upper  Tallassee 

35,000 

104,393 

125,000,000 

1200 

Lower  Tallassee 

62,000 

128,416 

200,000,000 

1560 

610,636 

615,000,000 

1000  Ave. 

Warrior  River 

Lock  17 

20,000 

195,000 

99,000,000 

510 

Tennessee  River 

Wilson  Dam 

180,000 

1,291,385 

1,412,000,000 

1090 

Savannah  River 

Clark  Hill 

80,000 

711,530 

400,000,000 

560 

975  State 

of  Alabama 

Jefferson  County 


Before  me,  the  undersigned  authority,  personally  ap¬ 
peared  Lamar  Aldridge,  who,  being  first  duly  sworn,  de¬ 
poses  and  says  that  he  is  Treasurer  of  the  Alabama  Power 
Company  and  that  as  such  he  has  authority  to  make  this 
affidavit;  that  the  data  contained  in  the  foregoing  pages, 
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numbered  1  to  51,  inclusive,  is  true  and  correct  to  the  best 
of  his  knowledge,  information  and  belief. 

LAMAR  ALDRIDGE 

Sworn  to  and  subscribed  before  me  this  the  27  da^  of 
April,  1929. 

L.  J.  TYNEiR 

Notary  Public,  Jefferson  County,  Alabama. 

976  Federal  Power  Commission  Dec  18  1931  Received 

j 

Before  the  Federal  Power  Commission 

In  re:  Project  #82,  Mitchell  Dam  Development,  Alabama 
Power  Company,  Licensee. 

I 

i 

Stipulation  re:  Cost  of  Construction 

In  connection  with  the  determination  by  the  Commission 
under  the  Federal  Water  Power  Act  of  June  10,  1920,  as 
amended,  of  the  actual  legitimate  cost  of  the  above  entitled 
project,  as  of  December  31, 1925,  upon  the  Licensee’s  claim, 
the  Preliminary  Accounting  Report  (hereinafter  cite<jl  as 
P.A.R.),  and  the  Licensee’s  protest  thereto,  all  hereinbe¬ 
fore  filed. 

It  is  stipulated  and  agreed  by  and  between  the  Solicitor 
for  the  Commission,  and  the  Licensee,  subject  to  the  Com¬ 
mission’s  approval  and  ratification,  or  to  its  other  deter¬ 
mination  of  any  questions  of  law  or  of  fact  involved,  as;  fol¬ 
lows: 

I.  As  to  all  costs  of  the  above  entitled  project  as  of i  De¬ 
cember  31,  1925,  which  Licensee  has  heretofore  claimed  in 
claims  duly  filed  with  Commission  on  or  before  March  29, 
1930,  and  which  were  not  recommended  for  suspension  or 
disallowance  in  said  Preliminary  Accounting  Report,  lit  is 
agreed  that  the  same  represent  costs  and  expenditures 
necessary  and  proper  to  the  construction  of  the  abovC  en¬ 
titled  project. 

977  II.  As  to  items  of  such  cost  which  are  recom¬ 
mended  for  suspension,  disallowance,  or  elimination 

in  the  aforesaid  Preliminary  Accounting  Report: 


| 

i 

| 

i 


i"  /  ~  3  r  r  '  * 

‘  -  o  U  n  t  y 


•  yw  . 

A  * 


•  -A'  •  v> 

/ ,  :#  VA-  /v  , 

A .  A. ' '  v  *f«s/vV 

/>’  .  ,  •  ’  .  .  ^  •^cy.>5.>e  .  >  /X  /.  '  ‘  * 

./  /  •.  /  •  *  /  V  /  .  *  .  /  X  •  / 

'  <(  /  VaA'  ’* /  •  «?  •  /X  -  /  j 

■  ■  •  / /  V  '  ^ —  r  |  ' — ■**  *’-«  ‘  i  y 

■  /  >.  /  %  /  **  ***^2-.  'w*~  ^-r;  "->  ./v 

/  A.  >  ».  /  .  y  *C/  •  /  .  ^  •-yXy/  / 

yx&y  ^Xy  ,x // 

^  <f  ^s/  r  /  /7  o^iCjf 


>V/ 


•N^s, 


Count 


,  LEGEND 

Lands  °oZ7?£i  %  i'Zil"’*  '?refA £/ccfr'C  Ca 

,££ 

\  Lands  owned  hy  Alabama  PoJZr-ei 


A/abama 

La> 

Dam  Sites  And  La 
Owned  By  The  Res* 

Jnto  The  Alabama  f 


i 

i 

i 

i 


974 


540 


1.  It  is  agreed  that  the  same  may  be  disposed  of  as  be¬ 
low  indicated  with  reference  to  such  items  respectively. 

2.  It  is  agreed  that  any  facts  below  stated  with  reference 
to  such  items  respectively  are  and  may  be  taken  as  true  for 
the  purpose  of  any  determination  by  the  Commission,  or  by 
a  court  of  competent  jurisdiction,  of  any  of  the  questions 
of  law  or  of  fact  involved  in  the  determination  of  the  actual 
legitimate  cost  of  the  above  entitled  project. 

3.  It  is  also  agreed  that  where  statements  of  particular 
persons  or  the  content  of  documents  or  other  writings  are 
below  set  forth,  the  same  may  be  taken  and  accepted  as  the 
substance  and  effect  of  such  documents  or  parts  of  docu¬ 
ments  as  respectively  indicated,  and  of  the  testimony  which 
such  persons  respectively  would  give,  if  called,  sworn  and 
examined  herein. 

4.  It  is  also  agreed  that  the  parties  to  this  stipulation  re¬ 
serve  any  and  all  objections  to  any  of  the  evidence  referred 
to  in  said  paragraphs  2  and  3  above,  to  which  they  may  be 
entitled  on  the  ground  of  irrelevancy,  immateriality,  or  in¬ 
competency. 

III.  Where  reference  is  hereinafter  made  to  statements 
or  explanations  made,  or  documents  or  other  writings  fur¬ 
nished,  the  same  were  done  at  an  oral  conference  held  in 
the  offices  of  the  Federal  Power  Commission  at  Washing¬ 
ton,  D.  C.,  beginning  November  30,  1931,  at  which  the  fol¬ 
lowing  were  present : 

P.  W.  Turner,  of  Birmingham,  Ala. 

C.  A.  Bingham,  New  York  City 
W.  L.  Martin,  Birmingham,  Alabama 
C.  A.  Beasley,  Washington,  D.  C. 

Walter  Bouldin,  Birmingham,  Ala. 

Counsel  for  Licensee 
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J.  W.  Muir,  Accountant 
Lamar  Aldridge,  Treasurer 
0.  G.  Thurlow,  Engineer 
J.  M.  Barry,  Vice  Pres,  and  Engr. 
Howard  Duryea,  Engineer 
Sumpter  Smith,  Engineer 
Carl  James,  Engineer 

Of  the  Alabama  Power  Cb. 

I 

978  H.  B.  Teegarden,  Solicitor 

W.  V.  King,  Chief  Accountant 
E.  C.  Bebb,  Engineer 
W.  E.  Tomlin,  Accountant 

Of  the  Federal  Power  Commission. 

IV.  The  items  of  cost  recommended  for  suspension,  dis¬ 
allowance,  or  elimination  in  the  Preliminary  Accounting 
Report  and  the  disposition  and  matters  of  evidence  agreed 
to  with  reference  to  the  same,  respectively,  are  below  iset 
forth  with  appropriate  references  to  pages  of  the  Prelim¬ 
inary  Accounting  Report  where  such  items  are  treated  :j 


Item  1.  Account  fixed  capital  not  classified  by  Prescribed 
accounts,  $3,500,000.  (P.A.R.  14). 

This  amount  represents  Licensee’s  claim  as  to  the  actual 
cost  of  acquisition  of  parcels  of  projected  land  included  in 
the  Mitchell  Dam  project  area,  known  as  parcels  num¬ 
bered  3,  6,  9,  81,  and  214.  Of  these,  parcel  numbered  ^14 
was  owned  by  the  Alabama  Power  and  Electric  Compainy 
and  the  other  parcels  by  the  Alabama  Power  Company 
prior  to  the  merger  of  those  two  companies  and  others;  in 
1913  and  were  acquired  by  the  present  Alabama  PoVer 
Company  in  and  by  virtue  of  said  merger.  All  other  laqds 
included  in  the  project  area  were  acquired  by  the  Licensee 
from  independent  parties  subsequent  to  the  merger  of  1913 
and  are  included  in  its  initial  cost  statement  at  the  actqal 
cost  of  such  acquisition,  the  amount  or  propriety  of  which 
is  not  in  dispute.  The  above  item  of  $3,500,000  represents 
the  portion  allocated  by  the  Licensee  to  the  Mitchell  Dam 
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project  out  of  a  total  of  $9,975,000  which  was  agreed  upon 
by  the  parties  to  the  merger  agreement  of  1913  as  the  value 
of  the  assets  of  the  constituent  companies  acquired  by  the 
present  Alabama  Power  Company  in  said  merger.  Fur¬ 
ther  disposition  of  the  above  item  is  reserved  for  deter¬ 
mination  by  the  Commission  of  questions  of  law  and  fact 
involved. 

Item  2.  Land  in  perpetuity,  $24,311.40.  (P.A.R.  15). 

This  represents  an  allocation  to  the  Mitchell  Dam  proj- 
ject  of  actual  expenditures  of  the  Licensee’s  Land  Depart¬ 
ment  not  elsewhere  covered,  and  its  allowance  is  agreed  to 
as  a  reasonable  and  proper  cost  of  the  project. 

Item  3.  Preliminary  investigations,  $5,000.  (P.A.R.  15). 

This  represents  an  allocation  to  the  Mitchell  Dam  proj- 
ject  of  compensation  and  expenses  paid  by  Licensee  to  Mr. 
Beasley,  its  Washington  counsel,  up  to  the  end  of  the  period 
of  construction  and  it  is  agreed  upon  as  reasonable  in 
amount  and  proper  in  purpose. 

979  Item  4.  Superintendence,  accounting,  etc. 

$908.50.  (P.A.R.  15). 

This  represents  an  allocation  of  Licensee’s  general  office 
expenses  for  these  purposes,  prorated  to  the  Mitchell  Dam 
project  on  the  basis  of  the  ratio  of  Licensee’s  expenditures 
related  to  its  construction  to  Licensee’s  total  operating  ex¬ 
penditures,  for  the  years  1917  and  1918.  Its  allowance  is 
agreed  to  as  proper  in  amount  and  purpose. 

Item  5.  General  Administration,  $411,817.17.  (P.A.R.  15). 

On  the  basis  of  further  audits  made  by  the  Licensee  and 
by  the  accounting  representatives  of  the  Commission,  it 
is  agreed  that  the  portion  of  General  Administration  Ex¬ 
penses  incurred  by  the  Dixie  Constructionn  Company  dur¬ 
ing  the  construction  of  the  Mitchell  Dam  project  which  is 
properly  chargeable  to  the  cost  of  such  construction  is  the 
sum  of  $224,897.66,  instead  of  the  amount  claimed  in  Licen¬ 
see ’s  initial  cost  statement  of  $240,788.19,  and  that  the 
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difference  of  $15,890.53  should  accordingly  be  disallowed. 
Disposition  of  the  remainder  of  the  above  item,  or  $171,- 
028.98,  representing  costs  claimed  by  the  Licensee  dn  ac¬ 
count  of  General  Administration  expenses  of  the  Alabama 
Power  Company  incurred  in  connection  with  the  project, 
is  reserved  for  further  determination  under  the  law  of  ques¬ 
tions  of  law  and  fact  involved  therein. 

Item  6.  Interest  during  construction,  $672,342.33.! 

(P.A.R.  16). 

The  method  of  computing  the  rate  of  interest  at  vfhich 
interest  is  calculable  during  the  construction  period,  asi  rec¬ 
ommended  in  the  Preliminary  Accounting  Report,  pages 
17  and  18,  is  agreed  upon  as  satisfactory  both  to  the  Com¬ 
mission  and  to  the  Licensee ;  and  the  rate  of  71/4  per  jcent 
per  annum  is  agreed  upon  as  satisfactory  for  application  to 
the  pre-construction  period  in  case  it  should  be  determined 
that  interest  is  allowable  during  that  period  on  pre-jcon- 
struction  expenditures.  For  the  purposes  of  the  disposi¬ 
tion  of  this  item,  it  is  agreed  that  construction  of!  the 
Mitchell  Dam  project  began  August  1,  1921,  and  was  com¬ 
pleted  August  15, 1923.  Final  determination  of  the  amount 
of  interest  to  be  allowed  is  reserved  pending  definite  deter¬ 
mination  of  the  principal  amount  of  construction  cost  lipon 
which  it  can  properly  be  computed,  and  of  the  question 
whether  or  not  interest  is  allowable  on  pre-construction 
expenditures  during  the  pre-construction  period. 

j 

Item  7.  Preliminary  investigations.  (P.A.R.  18).  | 

( 1 )  Duplicated  in  Land  Account,  $2,082.29.  The  elimina¬ 
tion  of  this  item  is  agreed  to  on  the  ground  that  it  is  Inot 
shown  to  be  related  to  the  project. 

(2)  Miscellaneous  Items,  $450.95.  It  is  agreed  that  |his 
amount  represents  expenses  incurred  in  connection  with 
the  building  of  a  transmission  line  from  Lock  12  to  Mitchell 
Dam,  to  supply  power  for  the  building  of  the  project,  ^nd 
should  be  allowed  as  a  cost  proper  to  the  project. 
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980  (3)  J.  T.  Newcomb,  Services,  $4,000.  Mr.  New¬ 

comb’s  vouchers  for  $2,500.00  (March  8,  1922)  and 
$1,500.00  (November  22,  1921)  were  submitted  by  Licensee, 
showing  that  the  services  covered  thereby  were  rendered 
in  connection  with  matters  pending  before  the  Federal 
Power  Commission  in  relation  to  Mitchell  Dam.  Mr.  W.  L. 
Martin  explained  that  the  services  represented  a  series  of 
conferences  in  which  he  also  participated  relating  to  con¬ 
flicting  claims  of  property  owners  about  the  project  area, 
who  were  attempting  to  prevent  the  construction  of  the 
project  on  the  ground  of  threatened  injury  to  their  inter¬ 
ests,  and  with  whom  a  settlement  was  finally  made  after  the 
issuance  of  the  license  in  the  amount  of  $40,000.00  on  claims 
aggregating  $2,000,000.  Mr.  Turner  explained  that  he  had 
gone  over  these  and  several  other  similar  vouchers  with  Mr. 
Newcomb  some  time  ago,  and  Mr.  Newcomb  had  given  in¬ 
formation  as  to  the  specific  type  of  services  covered  by 
each,  'which  led  to  the  elimination  of  the  charges  repre¬ 
sented  by  the  other  vouchers  as  not  related  to  the  project. 
On  the  basis  of  this  additional  information,  the  allowance 
of  the  item  is  agreed  upon  as  a  proper  cost  of  the  project. 

(4)  W.  J.  Henderson,  services  $375.00. 

(5)  LaFleur,  MacDougal,  MacFarlane  &  Barclay,  ser¬ 
vices,  $750.00. 

It  is  agreed  that  the  above  amounts  represent  services 
rendered  for  purposes  proper  to  the  construction  of  the 
Mitchell  Dam ;  that  at  the  time  of  the  rendition  of  such  ser¬ 
vices,  respectively,  W.  J.  Henderson  was  Secretary  and 
Treasurer  of  the  Alabama  Traction  Light  and  Power  Com¬ 
pany,  Ltd.,  and  a  director  of  Alabama  Power  Company; 
and  Mr.  Lawrence  MacFarlane,  a  member  of  the  firm  of 
LaFleur,  MacDougal,  MacFarlane  &  Barclay,  was  Vice 
President  and  director  of  the  Alabama  Traction  Light  and 
Power  Company,  Ltd.,  and  a  director  of  Alabama  Povrer 
Company;  and  that  at  all  said  times  the  outstanding  com¬ 
mon  stock  of  the  Alabama  Power  Company  and  a  majority 
of  all  outstanding  voting  stock  and  a  majority  of  its  voting 
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power  were  owned  and  held  by  Alabama  Traction  Light 
and  Power  Company,  Ltd.;  that  the  above  amounts  were 
paid  to  Messrs.  Henderson  and  MacFarlane,  respectively, 
for  special  services  with  reference  to  the  construction  of 
Mitchell  Dam  not  comprehended  in  their  duties  as  officers 
or  directors  of  either  of  the  above  entitled  companies.  The 
allowance  of  the  above  two  items  is  agreed  upon,  subject, 
however,  to  later  elimination  if  and  when  it  is  subsequently 
determined  under  the  law  that  such  payments  to-  personjs  so 
related  to  a  licensee  cannot  be  allowed  as  a  proper  part  of 
the  actual  legitimate  cost  of  construction  of  one  of  such  li¬ 
censee’s  projects  under  the  Federal  Water  Power  Act.  I 

i 

Item  8.  Fees  to  Dixie  Construction  Company,  $183,546.15. 

(P.A.R.  20). 

Disposition  of  this  item  is  reserved  for  further  determi¬ 
nation  of  questions  of  law  and  fact  involved. 

981  Item  9.  Taxes,  $910.54.  (P.A.R.  20). 

i 

Disposition  of  this  item  is  reserved  for  further  determi¬ 
nation  under  the  law  as  to  the  allowance  of  charges  for 
interest  or  taxes  accruing  during  the  pre-constructiion 
period.  It  is  agreed  that  the  above  amount  was  actually 
paid  on  parcels  of  land  included  in  the  Mitchell  Dam 
project. 

Item  10.  General  construction  equipment,  $10,947.56 

(P.A.R.  20). 

i 

(1)  Truck  transfer,  $1,000.00.  This  relates  to  a  new  tVo-  • 
ton  truck  purchased  for  $3,906.00  and  used  for  21  months 
in  the  construction  of  this  project.  The  life  of  this  typej  of 
truck  is  listed  by  the  Bureau  of  Internal  Revenue  at  ftjrnr 
years  at  which  rate  the  salvage  value  at  the  end  of  j  21 
months  'would  be  21/48  of  the  purchase  price,  or  $1,708.77. 
A  salvage  value  of  $1,500.00  is  agreed  upon  as  reasonable 
under  the  circumstances  here  existing,  and  the  above  item 
for  $1,000.00  should  therefore  be  allowed.  j 

i 

! 

i 

i 

1 

i 
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(2)  Steam  locomotive  transfer,  $5,187.50.  The  cost  of 
this  locomotive  is  shown  by  the  voucher,  including  freight 
and  other  proper  charges,  to  have  been  $10,541.43.  It  is 
agreed  that  this  is  an  industrial  type  locomotive  to  which 
the  Associated  General  Contractors’  schedule  of  deprecia¬ 
tion  for  that  class  applies.  This  schedule  lists  such  a  loco¬ 
motive  at  a  life  of  eight  years  of  nine  months  each.  This 
locomotive  was  used  practically  day  and  night  for  eighteen 
months.  A  depreciation  in  the  amount  of  18/72  of  $10,- 
541.43,  or  $2,635.36,  is  therefore  agreed  upon  as  reasonable, 
leaving  a  salvage  credit  to  be  allowed  in  the  amount  of 
$7,906.07,  or  $4,393.16  more  than  that  already  given.  The 
allowance  of  the  last  named  amount,  out  of  the  $5,187.50 
suspended  by  the  Examiner,  is  accordingly  agreed  to. 

(3)  Electric  locomotives  transferred  (2),  $4,760.00.  Li¬ 
censee  accepts  the  Examiner’s  disposition  of  this  item  and 
its  disallowance  is  agreed  to. 

Item  11.  Electric  energy  used  during  construction, 
$72,788.92.  (P.A.R.  21). 

Disposition  of  this  item  is  reserved  for  further  deter¬ 
mination  under  the  law  as  to  the  proper  principle  govern¬ 
ing  the  computation  of  the  cost  of  such  energy  as  a  charge 
which  may  properly  be  made  to  the  cost  of  the  construction 
of  the  project.  It  is  agreed  that  a  total  of  6,132,175  k.w.h. 
was  furnished  by  Licensee  from  its  electric  power  system  to 
the  Mitchell  Dam  project  for  use  in  its  construction;  that 
the  standard  commercial  rates  which,  during  the 
982  period  involved,  the  Licensee  was  required  by  the 
laws  of  Alabama  to  charge  one  of  its  customers  for 
this  class  of  povrer  averaged  1.187  cents  per  k.w.h.;  that  the 
total  cost  to  the  Licensee  of  furnishing  the  above  amount  of 
power  to  said  project,  including  proper  proportionate  allo¬ 
cations  for  taxes,  depreciation,  and  interest  on  investment, 
as  nearly  as  the  same  may  practically  be  determined,  was 
an  average  of  1.187  cents  per  k.w.h.,  or  a  total  of  $72,788.92. 

It  is  further  agreed  that  the  increment  cost  of  such  en- 
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ergy  so  furnished  by  the  Licensee  (that  is,  the  additional 
cost  which  Licensee  incurred  in  preparing  and  standing 
ready  to  furnish  the  energy  to  be  required  in  the  construc¬ 
tion  of  the  project,  and  in  furnishing  such  energy  in  j  the 
above  amount  over  and  above  the  total  cost  which  Licensee 
would  otherwise  have  sustained,  and  exclusive  of  any1,  re¬ 
turn  on  the  investment  used  and  useful  in  generating  and 
delivering  such  energy)  was,  as  nearly  as  may  be  practicably 
determined,  an  average  of  five  mills  per  k.w.h.,  or  a  total  of 
$30,660.88. 

It  is  further  agreed  that  the  cost  of  any  additional  plant, 
equipment,  or  other  facilities  especially  required  to  be  in¬ 
stalled  or  employed  for  the  purpose  of  furnishing  such  en¬ 
ergy,  has  been  charged  and  allowed  as  a  proper  partj  of 
the  cost  of  construction  of  this  project. 


Item  12.  Electrical  energy  generated  during  construction, 

$61,714.32.  (P.A.R.  22). 

i 

It  is  agreed  that  a  total  of  75,672,600  k.w.h.  was  generated 
at  Mitchell  Dam  during  the  construction  of  the  project; 
that  of  this  amount  18,009,600  k.w.h.  was  generated  with 
surplus  water  from  Lay  Dam  (Located  above  Mitchell  Dam 
on  the  Coosa  River),  which  could  and  would  otherwise  have 
been  generated  at  said  Lay  Dam  without  additional  cost! to 
Licensee;  that  an  additional  amount  of  31,609,000  k.wi.h. 
represented  power  which  otherwise  would  have  been  gen¬ 
erated  at  No.  1  unit  of  Licensee’s  Gorgas  steam  plant,  the 
additional  cost  of  which  to  Licensee  -would  have  been  the 
cost  of  additional  fuel  used  therein  at  1.55  pounds  of  cdal 
per  k.w.h.,  or  2.76  mills  per  k.w.h.,  plus  certain  mis- 
983  cellaneous  cost  factors  increasing  said  cost  to  an  av¬ 
erage  of  3  mills  per  k.w.h.,  as  nearly  as  may  be  prac¬ 
ticably  determined;  and  it  is  accordingly  agreed  that  this 
portion  of  the  powder  so  generated  represents  a  net  saving 
to  the  Licensee  of  3  mills  per  k.w.h.,  or  a  total  of  $94,827.00. 
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It  is  further  agreed  that  the  remainder  of  the  total  en¬ 
ergy  so  generated,  or  26,058,000  k.w.h.  represented  power 
which  would  otherwise  have  been  generated  at  No.  2  unit 
of  Licensee’s  Gorgas  steam  plant  at  an  average  additional 
cost  to  Licensee  of  3  mills  per  k.w.h.,  computed  as  above  de¬ 
scribed,  plus  an  additional  2  mills  per  k.w.h.  on  account  of 
Government  toll  charge  levied  by  contract  on  all  energy  at 
this  unit,  which  was  at  that  time  owned  by  the  Government 
and  leased  to  Licensee.  It  is  accordingly  agreed  that  such 
portion  of  the  total  energy  so  generated  represents  a  net 
increment  saving  to  the  Licensee  of  5  mills  per  k.w.h.,  or 
a  total  of  $130,290.00;  that  the  gross  increment  saving  from 
all  energy  so  generated  during  construction  as  before  de¬ 
scribed  represents  the  sum  of  the  foregoing,  or  a  total  of 
$225,117.00;  that  from  this  amount  a  deduction  should  be 
made  for  switchboard  labor  and  other  costs  incidental  and 
necessary  to  such  generation  at  Mitchell  Dam  in  the  sum  of 
$8,667.11;  that  the  net  increment  saving  to  Licensee  from 
the  total  energy  generated  at  the  project  during  its  con¬ 
struction  was  therefore  $216,449.89,  as  nearly  as  may  be 
practicably  determined;  and  it  is  agreed  that  a  credit  in  that 
amount  should  be  made  to  the  cost  of  the  construction  of 
the  Mitchell  Dam  project. 

V.  Certain  additional  items  of  cost  for  which  the  Licen¬ 
see  had  not  theretofore  made  claim  were  recommended  by 
the  Examiner  as  proper  for  allowance  as  project  costs,  and 
disposition  of  such  items  is  herein  agreed  upon  as  follows: 

Item  13.  Account  Organization  Expense,  $152,814.31. 

(P.A.R.  23). 

This  amount  represents  the  Mitchell  Dam  share  of  the 
expenses  incurred  by  the  Licensee  in  selling  preferred  stock 
to  finance  construction,  and  its  allowance  as  a  proper  part 
of  the  project  cost  is  agreed  to,  provided  however  that  no 
part  of  it  shall  be  used  as  a  factor  in  computing  the  Gen- 
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eral  Administration  Expense  referred  to  in  Item  5  abj>ve, 
or  in  computing  the  Interest  during  Construction  charge¬ 
able  to  the  project  referred  to  in  Item  6  above. 

984  Item  14.  Land  and  Perpetuity,  $5,833.00  (P.A.R.  23). 

Item  15.  General  Administration,  $207,550.69. 

(P.A.R.  23). 

Item  16.  Interest  during  Construction,  $623,498,091 

(P.A.R.  23). 

i 

i 

Disposition  of  the  above  items  is  reserved  to  abide  the 
determination  of  Items  1,  5  and  6  above,  to  which  they  re¬ 
spectively  relate. 

VI.  It  is  agreed  that  the  disallowances  and  suspensions 
of  cost  iten;s  referred  to  in  the  preliminary  accounting!  re¬ 
port  were  recommended  on  the  basis  of  material  then  avail¬ 
able  and  furnished  to  the  Examiner,  and  the  changes  herein 
agreed  to  are  made  on  the  basis  of  additional  informaiion 
and  material  since  furnished  and  not  then  available. 

Dated  at  Washington,  D.  C.,  December  7th,  1931. 

H.  B.  TEEGARDEN 
Solicitor . 

I 

P.  W.  TURNER 

Counsel  for  Licensee. 

•  *  #  *  *  *  «  *  •  j  • 

! 

989  In  re :  Project  No.  82,  Mitchell  Dam, 

Alabama  Power  Company,  Licensee.  | 

j 

Stipulation 

Fixed  Capital  Not  Classified  In  Prescribed  Accounts. 

In  connection  with  any  determination  authorized  by  law 
as  to  the  actual  legitimate  original  cost  of  the  above  entitled 
project  as  of  December  31,  1925,  and  subject  to  the  Licen¬ 
see’s  protest  hereby  made  that  the  facts  herein  stipulated, 

i 

i 
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or  any  theory  to  be  drawn  therefrom,  are  irrelevant  and  im¬ 
material  to  any  issue  before  the  Commission,  the  Licensee 
by  its  counsel  agrees  with  the  Solicitor  for  the  Commission, 
subject  further  to  the  approval  and  ratification  of  the  Com¬ 
mission,  that: 

1.  — In  1912,  the  outstanding  capital  stocks  of  the  Alabama 
Power  Company,  Alabama  Power  &  Electric  Company  and 
Wetumpka  Power  Company  were  purchased  and  acquired 
by  Alabama  Traction,  Light  &  Power  Company,  Ltd.,  a 

Canadian  company  (hereinafter  referred  to  as  the 
990  “Traction  Company”).  The  assets  of  said  Alabama 

Power  Company,  Alabama  Power  &  Electric  Com¬ 
pany  and  Wetumpka  Power  Company  then  consisted  of 
properties,  rights  and  franchises  theretofore  acquired  by 
them  over  a  period  of  years,  including  among  other  things 
the  lands  controlling  water  power  sites  at  Locks  7,  12,  14, 
and  15  on  the  Coosa  River  in  the  State  of  Alabama,  essen¬ 
tial  to  a  comprehensive  scheme  of  improvement  and  utiliza¬ 
tion  for  development  of  power  and  navigation,  as  shown  on 
map  filed  as  Licensee’s  Exhibit  No.  2  at  the  Commission’s 
hearing  on  December  2, 1931 ;  and  the  rights  and  franchises 
for  power  purposes  to  and  in  the  waters  and  bed  of  said 
river,  including  those  granted  to  the  said  companies  by  and 
under  the  laws  of  Alabama  by  virtue  of  their  organization 
under,  and  compliance  with,  the  laws  of  said  State,  as  shown 
by  the  record  herein. 

2.  — The  Traction  Company  was  formed  in  the  year  1912 
for  the  purpose,  among  other  things,  of  acquiring  the  shares 
of  stock  of  the  aforesaid  Alabama  companies  and  through 
one  or  more  subsidiary  companies  promoting  the  full  devel¬ 
opment  of  the  water  power  of  the  Coosa  River  between  Lock 
7  and  Lock  18  as  shown  on  Licensee’s  Exhibits  Numbers  1 
and  2 ;  and  the  acquisition  of  the  stocks  of  said  companies 
referred  to  above  was  one  of  a  series  of  transactions  by 
which  the  Traction  Company  acquired  control  of  the  said 
Alabama  companies  which  owned  the  aforesaid  properties, 
rights  and  franchises  to  develop  the  water  power  of  the 
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Coosa  River  between  the  points  mentioned  in  pursuance  of 
a  general  plan  of  development. 

3.  — For  such  acquisitions,  the  owners  of  such  stocks  ivere 
paid  considerations  consisting  of  $200,000  in  cash,  $20Q,000 
face  value  of  Traction  Company  first  mortgage  5%  bbnds 
issued  March  1, 1912,  due  March  1, 1962,  and  $1,250,000  par 

value  of  Traction  Company  common  stock;  but  such 
991  considerations  represent  the  purchase  price  of  isuch 
stock  only  and  do  not  include  any  other  expenses  jthat 
may  have  been  incurred  by  the  Traction  Company  for  com¬ 
missions,  organization,  promotion,  engineering,  legal  or 
other  purposes. 

4.  — As  a  more  exact  determination  is  now  impractical,  it 
is  agreed  that  $85  per  $100  face  value  of  said  bonds,  andj  $41 
per  $100  par  value  of  said  stocks  (being  the  average  market 
values  of  such  of  said  securities  as  were  sold  during  the  year 
1912)  was  the  actual  market  value  of  said  securities  at  the 
time  said  purchase  and  acquisition  described  in  Paragraph 
One  were  agreed  upon  and  executed;  but  the  Licensee!  ex¬ 
pressly  objects  to  the  use  of  such  market  value  figures  as 
determinative  of  the  cost  to  it  of  the  payments  so  made  in 
securities  for  such  properties. 

5.  — Of  the  total  consideration  so  paid,  one-fourth  wa^  al¬ 
locable  to  the  land  and  water  power  rights  then  owned  by 
Alabama  Power  Company  at  the  Lock  14  site. 

6.  — The  lands  at  Lock  14  owned  by  the  companies  whose 
stock  was  acquired  as  aforesaid  consisted  of  parcels  Nois.  3 
6,  81  and  214  (see  Preliminary  Accounting  Report,  p.  14). 
These  parcels  of  land  had  been  acquired  by  such  companies 
as  shown  on  sheets  1  and  2  of  Exhibit  “A”  attached  hereto 
by  deeds  marked  “A3” — “A12”  inclusive. 

The  consideration  expressed  in  said  deeds  shown  on  Ex¬ 
hibit  A  was  the  true  consideration  for  such  deeds,  except  as 
follows : 

“A3” — W.  P.  Lay  and  wife  to  Alabama  Power  Company, 
dated  April  22, 1912 ; 

“A7” — W.  P.  Lay  and  wife  to  Alabama  Power  Company, 
dated  April  22,  1912. 

i 

i 
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The  lands  represented  by  these  two  deeds  were  acquired 
by  the  Alabama  Power  Company  for  a  substantial 

992  consideration,  the  amount  or  character  of  which  is  un¬ 
known  and  unascertainable. 

The  stipulations  of  this  paragraph  are  intended  to  cancel 
and  supersede  the  stipulations  of  the  parties  at  the  Com¬ 
mission’s  hearing  on  December  2, 1931,  as  to  the  actual  con¬ 
sideration  paid  for  these  lands. 

7.  — At  various  times  in  1912  and  1913,  the  Traction  Com¬ 
pany  caused  to  be  purchased  in  its  behalf  from  Henry  Horne 
and  others  certain  assets  owned  and/or  controlled  by  him, 
for  a  consideration  consisting  in  aggregate  of  $58,500  cash, 
$25,000  face  value  of  the  Traction  Company  bonds  above  de¬ 
scribed,  and  $99,000  par  value  of  its  said  stock.  A  more  ac¬ 
curate  determination  being  now  impractical,  it  is  likewise 
agreed  that  $81.62  per  $100  face  value  of  said  bonds  and 
$38.12  per  $100  par  value  of  said  stocks  (being  the  average 
market  values  of  such  of  said  securities  as  were  sold  during 
the  years  1912  and  1913)  were  the  actual  market  values  of 
said  securities  at  the  time  of  said  acquisitions;  but  the  Li¬ 
censee  expressly  objects  to  the  use  of  such  market  value 
figures  as  determinative  of  the  cost  to  it  of  the  payments 
so  made  in  securities  for  such  properties.  The  assets  so 
acquired  consisted  of  one  of  the  four  tracts  comprising  par¬ 
cel  9,  Mitchell  Dam  project  lands  (which  was  conveyed  di¬ 
rect  to  the  Alabama  Power  Company. — see  Licensee’s  Ex¬ 
hibit  20,  Commission’s  hearing  December  2, 1931) ;  and  cer¬ 
tain  additional  assets  not  related  to  Mitchell  Dam,  but  re¬ 
lated  to  the  water  power  site  at  Lock  18.  As  the  proportion 
is  not  more  exactly  ascertainable,  it  is  agreed,  solely  for  the 
purpose  hereof,  that  said  additional  assets  constituted  in 
value  at  the  time  two-thirds  of  the  total  assets  acquired. 

8.  — This  stipulation  is  concluded  without  prejudice  to  any 

objections  which  have  been,  or  may  hereafter  be, 

993  raised  by  either  of  the  parties  to  the  relevancy  or 
materiality  of  any  of  the  matters  of  fact  herein  stipu- 
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lated  in  any  determination  by  the  Commission  of  any  ques¬ 
tions  of  law  or  fact  relating  to  the  above  entitled  project. 
Dated  at  New  York,  New  York,  April  26, 1932. 

MARTIN,  THOMPSON  &  McWHOR^ER 
WALTER  BOULDIN 

Counsel  for  the  Licensee. 

H.  B.  TEEGARDEN 
Solicitor. 


| 

| 

i 


i 

l 

I 

i 

i 


paw.  ggfflL 


;•  - 


x  nix  >  manat  no.  an 


Urt  of  BmAo  Cemjltg  Land  PiimIi  HO*  9,t»81  and  214 


555 


i 

I 


Deed  Parcel 
iiyka^  Bxaber  Reference 


Description 


Consideration  Expressed 
in  Deeds _ 


W«  p.  Lay  and  wife  to  Alabama  Power  Con^any,  dated 
April  22,  1912* 

14-6-1  Conveys  part  of  west  abutment  of  Lock  14  site  -  SE  1/4  of 

mr  1/4  and  Sir  l/4  of  RE  1/4,  Sect.  20,  T  22  H,  R  16  X* 

14-5-1  Conveys  flowage  lands  in  Look  14  reservoir  V  1/2  of  HE  1/4 

of  Sect.  17,  T  22  H,  R  16  X. 

12-5-5  Conveys  west  abutment  of  Lock  12  site  -  Items  12-5-1  find 

12-5-2  above*  5*00 


•44*  Par*  6 


14-6-5 


14-6-4 


Hr,  6  14-6-5 


Annie  L.  HCath  and  C.  A.  Heath  to  Alabama  Power  Company, 
dated  my  6th,  1907* 

destroys  east  abutment  of  Lodk  14  site  -  Fraction  c  of 
SaOt*  21,  T  82  R,  R  16  2. 

Conveys  part  of  west  abutment  otf^Lock  14  site  -  S3  1/4  of 
HX  1/4  end  SW  1/4  of  NS  1/4  of  3eet.  20,  T  22  TT,  R  16  X. 
Seme  as  item  14-6-1  above* 

Conveys  reservoir  lands  in  Lock  14  reservoir  -  X  1/z  or 
St  1/4  end  SK  1/4  of  Kt  1/4  of  Sect.  17,  lying  west  of 
river,  also  1/4  of  KW  1/4  sad  RW  1/4  of  F2  1/4  ofr 
Sect.  20*  All.  in  T  28  H,  R  16  1* 

Annie  L*  Heath  and  husband,  C.  A*  Heath,  to  Alabaao  Power 
Company,  dated  Itms  14th,  1907*  Conveys  aast  abutment 
to  Look  14  site.  Traction  C  of  fleet.  21,  T  82  X,  R  16  2- 
fluse  as  itaa  14-6-2  above* 


i 


i 


9,000,00 


500*00 


*!••  Per.  6  14-6-6 


•IT*  Par.  6  14-6-7 


Annie  L.  Heath  aK  c.  A.  Heath  to  Alnbna  Power  Company, 
dated  l *r*  80th,  1912.  This  is  merely  a  dead  of  eorreo- 
tlon  referring  to  description  used  in  deed  dated  Hj  6th,  j 
190?  above  (Items  14-6-2  to  4) 


V*  P.  Lay  and  wife'  to  Alabama  Power  Company,  dated  April 
28,  1912.  Refers  to  deed  dated  June  14,  1907  above. 
Conveys  fractional  interest  in  Traction  C,  fleet*  21,  T  22 
R  16  X,  not  theretofore  conveyed  (flee  Item  14-6-5) 
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mJO*  Par,  6  A  U-6-8 


•A9«  Par.  81  14-81-1 


•AID*  par.  81  14-81-2 

* 


•All*  Bar.  214  14-214-1 


•Al*»  Par.  214  14-214-2 


7.  A.  Ihhan  and  wife  to  AlAbwa  Power  Ccogany,  datad 
Mot.  SO,  1911.  Quit  Cl  ala  deed  conveying  fraotloaal 
interest  in  Look  14  ro^ervolr  land  conveyed  la  lton 
14-6-4  above.  -  KK  1/4  of  MX  1/4  and  12  seres  in. 

SE  1/4  of  St  1/A  of  Soot.  17,  T  22  X,  R  16  X. 

7.  V.  Patterson  and  vife  to  Alabama  power  Company, 
dated  Deo.  SO,  1912.  Conroys  part  of  west  abutment 
of  Look  14  site  -  N  1/8  of  S  1/4  and  SB  1/4  of  SB  1/4 
of  Seet.  20,  nine  acres  In  St  1/4  of  St  1/4  of  Stet.81 
vest  of  river,  W  1/4  of  Ht  1/4  and  HB  1/4  of  TV  l/4 
of  Sect.  26.  All  in  T  22  K,  R  16  X. 

7.  A.  Ifthan  aid  wife  to  Alabama  Power  Coapany,  dated 
Hot.  SO,  1912.  Quit  Claim  deed.  Conveys  interest  In 
part  of  west  abutment  to  Lock  14  sits.  Some  as  Item 
14-81-1  above. 

Alabama  Power  and  Xlsetrio  Coops ny  to  Alahwna  Power 
Company.  Dated  Oot.  16th,  1913.  Merger  deed  eonvqf- 
ing  flowage  lands  in  Look  14  Reservoir.  All  of 
fractional  section  8,  T  22  N,  R  16  X,  lying  west  of 
river. 

t.  P.  Lay  and  wife  to  Alabama  Power  and  Sleotrlo  Com¬ 
pany,  dated  June  14,  1911,  conveying  fractional 
section  8,  township  22  north,  range  16  east,  lying 
west  of  the  river,  fractions  B  and  C  of  ssotlon  19, 
township  23  north,  range  16  east  and  20  acres  In  the 
northeast  quarter,  section  23,  township  23  east, 
range  15  east. 
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996  Before  the  Federal  Power  Commission 

i 

•  I 

In  re :  Project  No.  82,  Mitchell  Dam,  j 

Alabama  Power  Co.,  Licensee. 

; 

Supplemental  Stipulation 
correcting  stipulation  of  April  26, 1932. 

In  connection  with  stipulation  re:  “ Fixed  Capitaj.  Not 
Classified  in  Prescribed  Accounts”  hereinbefore  executed 
April  26, 1932, 

It  Is  Hereby  Further  Stipulated  and  Agreed  that  Para¬ 
graph  5  of  said  stipulation  incorrectly  states  the  intention 
of  the  parties,  and  should  be  and  is  hereby  corrected  to  read 
as  follows : 

“Of  the  total  consideration  so  paid,  one-fourth  was  allo¬ 
cable  to  the  land  and  water  power  rights  then  owned  by;Said 
Alabama  Power  Company  and  Alabama  Power  and  Electric 
Company  at  the  Lock  14  site.”  j 

Dated  at  Washington,  D.  C.,  May  12th,  1932. 

MARTIN,  THOMPSON  &  McWHORTER 
Counsel  for  the  Licensee.  j 

H.  B.  TEEGARDEN  j 

Solicitor.  j 

997  Endorsed:  Federal  Power  Commission  Jul  2  1932 

Received 

Before  the  Federal  Power  Commission  ! 

i 

In  re :  Project  No.  82,  Mitchell  Dam, 

Alabama  Power  Co.,  Licensee. 

i 

Order  ratifying  Stipulations. 

The  above  entitled  matter  having  come  before  the  com¬ 
mission  for  its  consideration  and  action  upon  three  stipu¬ 
lations  dated  December  7, 1931,  April  26, 1932,  and  May  12, 
1932,  respectively,  concluded  between  the  solicitor  for  the 
commission  and  counsel  for  the  licensee;  and  the  commis¬ 
sion  having  fully  considered  said  stipulations  and  matters 
pertinent  thereto,  and  being  fully  advised  in  the  premises; 

i 

i 

I 

i 

I 
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It  Is  Hereby  Ordered : 

That  said  stipulations  be  and  the  same  are  hereby  ap¬ 
proved  and  ratified  by  the  commission,  with  the  following 
exceptions : 

1.  Said  stipulation  of  December  7,  1931,  is  amended  by 
the  elimination  of  portions  thereof  entitled: 

Item  1.  Account  fixed  capital  not  classified  by  prescribed 
accounts,  $3,500,000. 

Item  7.  (3)  J.  T.  Newcomb,  services,  $4,000., 
with  leave  reserved  to  the  licensee,  however,  upon  applica¬ 
tion  to  the  commission  within  thirty  days  hereafter,  to  sub¬ 
mit  additional  evidence  pertinent  to  said  Item  7  (3), 
998  and  -without  prejudice  to  the  determination  of  said 
items  by  the  commission  upon  the  evidence  and  other 
matters  of  record  before  it. 

Dated  at  Washington,  D.  C.  June  30th,  1932. 

By  the  Commission : 

GEO.  OTIS  SMITH 

Chairman. 

The  foregoing  Order,  and  the  stipulations  therein  re¬ 
ferred  to  and  as  therein  amended,  are  hereby  consented  to 
and  accepted  for  and  in  behalf  of  the  licensee. 

The  consent  of  the  commission  having  been  obtained  to 
filing  as  part  of  the  record  in  this  case  the  affidavit  of  Lamar 
Aldridge,  dated  June  30,  1932,  supplementing  testimony  of 
T.  W.  Martin  (A.  P.  S.  C.  Docket  5359),  the  licensee  hereby 
waives  the  submission  of  additional  evidence  with  refer¬ 
ence  to  Item  7  (3)  of  the  stipulation  of  December  7,  1931. 

MARTIN,  THOMPSON  &  McWHORTER 
Counsel  for  the  Licensee. 

The  affidavit  of  Lamar  Aldridge,  and  the  testimony  of 
T.  W.  Martin,  above  referred  to,  are  admitted  in  evidence 
with  reference  to  the  actual  legitimate  cost  of  Project  No. 
82,  (Mitchell  Dam),  and  marked  Licensee’s  Exhibit  No.  16. 

By  the  Commission : 

GEO.  OTIS  SMITH 

Chairman. 
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1042  Before  the  Federal  Power  Commission 
Alabama  Power  Company,  licensee, 

Project  #82, 

Mitchell  Dam. 

Stipulation  Re  Interest  During  Construction. 
Pursuant  to  the  decision  of  the  Commission  of  Junp  30, 
1932,  and  its  opinion  of  July  29, 1932,  upon  the  actual  legiti¬ 
mate  original  cost  of  the  above  entitled  project  as  of  De¬ 
cember  31,  1925. 

It  is  Hereby  Stipulated  and  Agreed  by  and  between  the  li¬ 
censee  by  its  counsel,  and  the  Solicitor  for  the  Commission, 
that  the  amounts  to  be  allowed  for  interest  during  construc¬ 
tion  upon  the  costs  of  said  project,  in  accordance  with  isaid 
decision  and  opinion,  may  be  computed  and  allowed  asj  fol¬ 
lows: 

1.  At  71,4%  per  annum  on  the  cost  allowed  for 

project  lands  involved  in  the  1913  merger, 
($76,135.09),  from  July  1,  1918,  to  July 
31,  1921  .  $17,0i9.38 

i 

2.  At  7*4  %  per  annum  on  taxes  paid  on  project 

lands  after  July  1,  1918,  ($683.09),  from 

the  time  so  paid  until  July  31, 1921 .  45.07 

3.  At  7*4%  per  annum  on  all  other  allowed  ex¬ 

penditures  prior  to  August  1,  1921,  in¬ 
cluding  expenditures  for  project  lands 
($64,902.44)  from  July  1,  1918,  or  from 
the  time  made,  if  later,  until  July  31, 1921  6,290.67 

1043  4.  Interest  on  the  total  of  pre-construc¬ 
tion  expenditures  allowed  as  above  de¬ 
scribed,  ($141,418.46),  from  August  1, 

1921,  to  August  15, 1923 .  20,932-88 

5.  Interest  on  allowed  expenditures  made  after 
July  31, 1921,  (including  expenditures  for 
land),  at  the  actual  cost  of  borrowed 
moneys  and  an  equitable  allowance  for  li¬ 
censee’s  own  funds,  devoted  to  such  pur¬ 
poses  .  602,48$.48 

Total . $646,771.48 


I 
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This  stipulation  is  concluded  without  prejudice  to  any 
right  of  the  licensee  to  seek  a  review  or  otherwise  to  con¬ 
test  the  Commission’s  decision  above  referred  to,  or  any 
orders  entered  in  accordance  therewith,  or  any  principle  or 
determination  upon  which  the  same  may  be  based. 

Dated  at  Washington,  D.  C.,  this  20th  day  of  September 
1932. 

MARTIN,  THOMPSON,  TURNER 
&  McWhorter 

Counsel  for  the  licensee. 

H.  B.  TEEGARDEN 

Solicitor  for  the  Commission. 
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V. 


OPINION  AND  ORDERS  OF  RESPONDENT  AFTER 

1931  HEARING. 


999 


Federal  Power  Commission 
Opinion  No.  4 


Determination  of  Actual  Legitimate  Original  Costi  of 
Mitchell  Dam,  Project  No.  82,  Licensed  to  Alabama 
Power  Co. 

j 

(Decided  June  30,  1932) 

1.  The  Federal  Power  Commission  has  jurisdiction  under 
the  Federal  water  power  act  of  June  10, 1920,  to  determine 
actual  legitimate  costs  of  hydro-electric  projects  licenced 
under  that  act. 

2.  Under  section  3502-8,  Code  of  Alabama,  1907,  the  Ala¬ 
bama  Power  Co.  did  not  by  virtue  of  its  merger  in  1913  with 
other  companies  become  a  new  corporation. 

3.  In  determining  the  cost  of  lands  used  in  hydroelectric 
projects  under  the  act  the  commission  is  limited  to  their  |ac- 
tual  reasonable  and  legitimate  cost  at  the  time  of  acquisi¬ 
tion  by  the  licensee. 

4.  No  proper  evidence  of  such  cost  is  furnished  by  (1)  jthe 
par  value  of  stock  given  in  exchange  for  such  assets  or  for 
the  acquisition  of  the  companies  owning  them;  (2)  the  value 
of  such  assets  as  agreed  upon  between  the  parties  to  their 
transfer,  where  such  parties  were  under  the  same  common 
control;  (3)  a  valuation  of  such  assets  in  terms  of  earnings 
expected  from  a  hydroelectric  development  in  which  tljey 
are  intended  to  be  used;  or  in  terms  of  the  economies! of 
hydroelectric  generation  as  compared  with  steam  genera¬ 
tion. 

5.  Where  assets  are  acquired  in  exchange  for  stock  the 
cost  of  the  assets  is  the  actual  value  of  such  stock. 

6.  Where  such  stock  is  not  bought  and  sold  on  the  market 
and  has  no  ascertainable  market  value  its  actual  value  may, 
for  purposes  of  determining  the  reasonable  cost  of  such 
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assets,  be  assumed  to  be  equivalent  to  the  fair  market  value 
of  the  assets. 

7.  The  actual  reasonable  cost  of  the  Mitchell  Dam  project 
lands  acquired  by  the  licensee  in  and  before  the  merger  of 
1913  is  determined  to  be  $76,135.09. 

8.  In  such  determination  the  commission  can  not  regard 
(1)  any  special  value  arising  from  the  right  of  the  owner  to 
use  such  lands  in  the  development  of  water  power  from  a 
navigable  stream  adjacent  to  them;  (2)  any  special  value 
of  such  lands  arising  from  the  earnings  expected  from  their 
use  in  hydroelectric  development. 

9.  Where  bonds  are  given  in  exchange  for  assets  acquired 
the  cost  of  such  assets  is  the  market  value  of  the  bonds  at 
the  time  of  the  exchange  and  not  their  par  value  at  ma¬ 
turity. 

10.  Cost  of  general  administration  incurred  by  the  licen¬ 
see  in  connection  with  the  construction  of  this  project  al¬ 
lowed  in  the  amount  of  $171,028.98. 

11.  Cost  of  J.  T.  Newcomb  services:  (1)  Disallowed  in 
the  amount  of  $1,500  for  representing  licensee’s  interest  in 
connection  with  the  formulation  of  general  rules  and  regu¬ 
lations  by  the  commission;  (2)  allowed  in  the  amount  of 
$2,500  for  representing  licensee  in  the  settlement  of  con¬ 
flicting  claims  to  land  needed  for  the  project. 

1000  12.  Cost  of  special  services  rendered  by  Henderson, 

Lafleur,  et  al.,  in  connection  with  the  construction  of 
the  project  ($1,125)  are  not  disallowable  by  reason  of  the 
fact  that  such  persons  were  at  the  time  directors  of  the  li¬ 
censee  and  officers  of  the  holding  company. 

13.  WTiere  a  separate  corporation  is  operated  in  substance 
as  a  department  of  licensee’s  own  business,  and  maintained 
with  the  view  of  obtaining  profits  not  otherwise  allowable 
under  the  law,  its  separate  corporate  entity  may  be  disre¬ 
garded  ;  and  where  such  a  corporation  contracts  for  the  con¬ 
struction  of  a  federally  licensed  project,  no  fee  paid  to  it  as 
profit  is  allowable  as  a  part  of  the  legitimate  cost  of  such 
construction.  Fee  of  the  Dixie  Construction  Co.,  $183,- 
540.15,  accordingly  disallowed. 
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14.  Taxes  on  project  lands  allowed  during  preliminary 
construction  period  after  July  1,  1918,  in  the  amount!  of 
$683.09. 

15.  The  cost  of  electrical  energy  furnished  by  licensee  ifor 
use  in  the  construction  of  a  federally  licensed  project  must 
be  computed  at  its  increment  or  out-of-pocket  cost  to  the 
licensee  without  allocating  to  it  a  share  of  licensee’s  system 
overhead. 

16.  The  reasonable  cost  of  a  federally  licensed  projlect 
may  include  an  allowance  for  interest  on  all  proper  costs 
of  its  construction  during  the  period  reasonably  necessary 
for  its  construction  and  prior  to  placing  it  in  commercial 
operation,  including  a  reasonable  preliminary  period  for 
investigations,  designs,  acquisitions  of  land,  etc. 

By  the  Commission  (Chairman  Smith,  Commissioners 
Draper,  McNinch,  and  Williamson) : 

The  question  here  before  the  commission  for  its  deter¬ 
mination  is  upon  the  actual  legitimate  original  cost  of  the 
Mitchell  Dam  Project  No.  82  of  the  Alabama  Power  Co.,!  li¬ 
censee,  located  on  the  Coosa  River,  in  Coosa  and  Chilton 

I 

Counties,  in  the  State  of  Alabama. 

'  #  I 

For  purposes  of  this  determination,  the  record  before 
the  commission  embraces  the  original  lioense,  with  ajny 
amendments  thereto,  including  their  respective  exhibits; 
licensee’s  initial  statement  of  costs,  with  attached  sched¬ 
ules;  the  preliminary  accounting  report,  and  licensee’s  pro¬ 
test  thereto;  stipulations  concluded  with  the  licensee,  apd 
the  commission ’s  order  approving  and  ratifying  the  same ; 
record  of  the  proceedings  and  hearings  before  the  commis¬ 
sion,  including  all  testimony  and  exhibits  introduced  in  evi¬ 
dence,  which,  in  turn,  include  such  portions  of  the  record 
of  testimony  and  exhibits  before  the  Alabama  Public  Ser¬ 
vice  Commission  in  its  Docket  No.  5359,  as  were  referred 
to  by  counsel  in  the  proceedings  before  us ;  briefs  of  counsel; 
also  any  formal  orders  relating  to  procedure  so  far  as  perti¬ 
nent  to  questions  here  before  the  commission. 

A  license  for  the  construction  of  this  project  was  granted 
by  the  commission  June  27,  1921,  under  the  Federal  wafer 


i 

| 
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power  act  of  June  10,  1920  (41  Stat.  1063;  U.  S.  C.  Title 
16,  secs.  791-823),  and  it  is  under  the  authority  of  that  act 
that  the  present  determination  is  made.  Actual  physical 
construction  of  this  project  was  begun  August  1,  1921,  and 
the  project  was  placed  in  commercial  operation  August  15, 
1923.  On  March  29,  1930,  licensee  filed  an  itemized  state¬ 
ment  of  the  costs  of  the  original  project  as  required  by 
section  4  (a)  of  the  act,  claiming  an  actual  cost  for  the 
project  up  to  and  including  December  31,  1925,  in  the 
amount  of  $10,646,056.76.  This  claim  was  audited  by  the 
accounting  representatives  of  the  commission  on  the  basis 
of  a  detailed  examination  of  licensee’s  records  and  accounts 
previously  made  jointly  with  representatives  of  the  Ala¬ 
bama  Public  Service  Commission;  and  the  result  of  the 
audit  is  incorporated  in  a  preliminary  accounting  re- 
1001  port  of  the  examiner  and  the  chief  accountant,  dated 
May  31,  1930.  Out  of  the  amount  claimed,  $5,694,- 
117.69  was  passed  by  the  accounting  division  as  represent¬ 
ing  proper  charges  to  the  construction  of  this  project,  in 
conformity  with  rules  prescribed  in  the  commission’s  sys¬ 
tem  of  accounts;  and  the  remainder  of  the  claim,  together 
with  certain  proposed  additions,  was  set  out  for  the  com¬ 
mission’s  special  consideration.  This  report  was  duly 
served  on  the  licensee,  and  its  protest  thereto  duly  filed. 
Further  data  were  submitted  in  support  of  some  of  the 
items  so  set  out,  and  these  were  partially  disposed  of  by 
stipulation  with  the  licensee,  dated  December  7,  1931, 
adopted  by  the  commission  June  30,  1932,  which  may  be 
summarized  as  follows : 

Classification  Allowed  Disallowed 

Land  and  perpetuity . $24,311.40  . 

Preliminary  investigations  .  5,000.00  . 

Superintendence,  accounting,  etc..  908.50  . 

General  administration,  Dixie 

Construction  Co .  224,897.66  $15,890.53 

Land  account,  duplication .  2,082.29 
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Preliminary  investigations, 

miscellaneous .  450.95  . . 

General  construction  equipment . .  5,393.16  5,554.34 

Organization  expense  .  152,814.31  . i. . . 

Electric  energy  generated  during 

construction  period  (Cr.)  .  216,449.89  !... 

| 

Total . 197,326.09  23,527.16 

i 

The  items  remaining  in  controversy  were  made  the  sub¬ 
ject  of  formal  hearing  before  the  full  commission,  with  sub¬ 
mission  of  oral  and  documentary  evidence,  briefs,  and  argu¬ 
ment  by  counsel.  They  are  as  follows : 

I.  Fixed  capital  not  classified  by  pre¬ 


scribed  accounts  . $3,500,00(^.00 

II.  General  administration,  Alabama 

Power  Co .  171,028.98 

III.  J.  T.  Newcomb,  services .  4,00d.00 

IV.  W.  J.  Henderson,  services .  375.00 

V.  Lafleur  et  al.,  services  .  75d.00 

VI.  Dixie  Construction  Co.,  fee .  183,54^.15 

VII.  Taxes . „ .  91Q.54 

VIII.  Electric  energy  used  in  construction..  72,788.92 

IX.  Interest  during  construction .  672,342.33 


These  will  here  be  treated  in  order,  after  brief  reference 
to  the  question  of  jurisdiction  raised  by  the  licensee. 

Jurisdiction 

The  commission’s  jurisdiction  to  proceed  in  the  present 
case  has  recently  been  settled  by  the  court’s  decision  jin 
Clarion  River  Power  Company  v.  George  Otis  Smith  et  Sal. 
(D.  C.  Appeals,  May  31,  1932).  That  case  sustained  the 
commission’s  power  i ‘to  conduct  an  official  hearing  to  As¬ 
certain  the  original  cost  and  net  investment”  of  a  hydro¬ 
electric  project,  such  as  here  involved. 

Licensee  suggests,  however,  that  this  goes  only  to  ijhe 
hearing,  and  that  the  court  was  without  power  to  pass  upon 
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the  commission’s  jurisdiction  to  determine  these  facts  in 
advance  of  any  attempt  to  put  them  to  regulatory  use.  The 
distinction  seems  immaterial  for  present  purposes.  As  the 
commission  can  hold  hearings  only  for  purposes  within  its 
jurisdiction,  to  sustain  the  one  seems  necessarily  to  sustain 
the  other. 

The  commission  therefore  concludes  that  it  has  jurisdic¬ 
tion  in  the  premises. 

1002  L  Fixed  Capital  Not  Classified  by 

Prescribed  Accounts  . $3,500,000 

This  amount  is  claimed  as  the  cost  of  lands,  water  rights, 
and  franchises  used  in  this  project,  which  licensee  claims 
to  have  acquired  in  1913  through  the  consolidation  in  that 
year  of  five  preexisting  companies,  viz :  Alabama  Power  Co., 
Alabama  Electric  Co.,  Wetumpka  Power  Co.,  Alabama 
Power  Development  Co.,  and  Alabama  Power  &  Electric  Co. 

It  is  based  on  the  view  that  a  new  Alabama  Power  Co. 
was  formed  in  this  merger,  which  acquired  thereby,  and 
as  of  that  time,  the  assets  of  the  five  merging  companies. 
The  amount  claimed  represents  half  of  the  par  value  of 
70,000  shares  of  new  stock,  which  were  exchanged  at  that 
time  for  the  old  stock  of  the  Alabama  Power  Co.,  this  ratio 
being  based  upon  the  assumption  that  of  the  assets  then 
held  by  that  company  approximately  half  were  used  in  this 
project. 

These  companies  had  been  severally  organized  in  1907 
and  1908  by  various  groups  of  interests,  and  by  1912  had 
acquired  lands  controlling  water-power  sites  at  Locks  Nos. 
7, 12, 14, 15,  and  18  on  the  Coosa  River  in  Alabama,  as  indi¬ 
cated  on  the  accompanying  map. 

In  1912  and  1913  their  outstanding  capital  stock  was  ac¬ 
quired  by  the  Alabama  Traction,  Light  &  Power  Co.,  Ltd. 
(hereafter  called  the  Traction  Co.),  a  Canadian  company 
organized  and  financed  principally  by  English  capital  for 
that  purpose.  It  also  acquired  certain  additional  lands 
controlling  another  water-power  site  at  Duncan’s  Riffle 
(which  later  became  the  site  of  the  Mitchell  Dam,  also  shown 
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on  the  attached  map),*  designing  to  consolidate  these  prop¬ 
erties  into  a  comprehensive  water-power  development  un¬ 
der  single  control  through  three  projects  to  be  located  at 
Lock  12,  Mitchell  Dam,  and  Lock  18.  Shortly  thereafter 
it  caused  the  five  companies  to  consolidate  under  a  general 
enabling  act  of  the  State  of  Alabama  (secs.  3502-8,  Codb  of 
Alabama,  1907),  which  gave  companies  so  merging  the!  op¬ 
tion  to  consolidate  with  one  of  their  number  or  to  form  a 
new  corporation,  as  the  directors  of  the  several  companies 
might  by  their  agreement  elect.  The  merger  agreement  in 
this  case,  dated  June  18,  1913,  provided  that  the  other  flour 
companies  should  be  merged 

*  *  *  into  and  with  the  said  Alabama  Power  Company, 
under  the  name  of  Alabama  Power  Company  (hereinafter 
called  the  consolidated  corporation),  but  which  shall  not  be 
a  new  corporation. 

i 

And  further  specified: 

It  is  the  intention,  purpose,  and  agreement  of  the  par¬ 
ties  that  the  Alabama  Power  Company  shall  be  and  is  here¬ 
by  continued  in  existence  as  the  consolidated  corporation, 
and  that  a  new  corporation  shall  not  be  formed  by  this 
agreement,  and  that  the  existence  of  the  consolidated  cor¬ 
poration  shall  be  perpetual. 

The  merger  was  effectuated  by  an  issue  of  new  stock  of 
the  Alabama  Power  Co.  in  exchange  for  the  outstanding 
stock  of  the  five  companies,  then  held  by  their  common 
stockholder,  the  Traction  Co.  These  exchanges  were  in  the 
following  proportions:  70,000  shares  of  the  new  stock  for 
the  50  shares  of  old  stock  of  the  Alabama  Power  Co. ;  20,000 
shares  for  the  85  shares  of  the  Alabama  Electric  Co. ;  7,500 
shares  for  the  60  shares  of  the  Wetumpka  Power  Co. ;  2,000 
shares  for  the  750  shares  of  the  Alabama  Power  Develop¬ 
ment  Co. ;  and  250  shares  for  the  50  shares  of  the  Alabajna 

Power  &  Electric  Co.  This  was  all  in  accordance  with  the 

_ 

*Map  referred  to  is  omitted  because  a  duplicate  of  Licensee’s  Exhibit  No.  2, 
ante  p. - . 
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terms  of  the  merger  agreement,  which  also  stipulated  that 
the  assets  owned  by  each  of  the  merging  companies  were 
equal  in  value  to  the  par  value  of  the  new  stock  respectively 
so  issued  for  them. 

1004  In  support  of  its  claim  licensee  urges  that  we  are 
bound  by  the  valuation  of  assets  agreed  upon  by  the 
directors  of  the  five  companies  at  the  time  of  the  merger, 
since  they  were  contemporaneously  familiar  with  the  facts 
and  must  be  presumed  to  have  exercised  their  fair  and  hon¬ 
est  judgment.  Licensee  claims  that  the  actual  value  of  the 
new  stock  represented  the  cost  of  the  assets  acquired  in  ex¬ 
change  for  it,  but  says  that  since  that  stock  was  not  bought 
and  sold  on  the  public  market  it  had  no  ascertainable  market 
value;  and  since  Alabama  law  (sec.  234,  Constitution,  1901) 
prohibited  the  issuance  of  stock  except  for  money,  labor 
done,  or  property  actually  received,  the  par  value  of  this 
stock  must  be  presumed  to  be  its  actual  value,  in  the  ab¬ 
sence  of  evidence  to  the  contrary. 

In  further  support  of  this  value,  it  also  produces  compu¬ 
tations  by  engineering  experts  as  to  the  value  of  the  lands 
in  question  when  used  in  a  comprehensive  water-power  de¬ 
velopment  such  as  that  planned  by  the  Traction  Co.  This 
computation  was  reached  by  comparing  the  estimated  cost 
of  producing  the  power  expected  from  these  projects  with — 

(a)  The  cost  of  producing  the  same  power  by  steam  gen¬ 
eration. 

(b)  The  income  expected  from  the  sale  of  that  power  to 
the  public  in  wholesale  lots  at  then  prevailing  market  rates, 
which  were  approximately  $15  per  horsepower  per  year, 
and  which  were  not  then  subject  to  State  regulation. 

The  difference  in  each  case  was  capitalized  at  8  per  cent 
as  representing  the  value  of  the  lands  involved  in  the  mer¬ 
ger,  although  other  lands  needed  for  the  completion  of  the 
project  were  included  in  the  computation  at  the  actual  cost 
estimated  as  necessary  to  acquire  them.  The  results  of 
these  two  comparisons  roughly  corresponded,  and  ranged 
from  $3,780,000  to  $5,400,000  as  to  Lock  12,  and  from  $3,- 
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315,000  to  $4,600,000  as  to  Lock  14,  according  to  the  'esti¬ 
mate  of  dependable  river  flow  used. 

We  find  several  difficulties  with  this  sequence  of  reason¬ 
ing: 

(1)  We  can  not  accept  the  view  that  the  Alabama  Power 
Co.  acquired  a  new  corporate  existence  in  the  merge!r  of 
1913.  The  law  under  which  this  merger  was  effected  gave 
the  express  option  of  forming  a  new  company,  or  of  merg¬ 
ing  with  one  of  the  old  and  continuing  its  existence ;  I  and 
the  merger  agreement  quite  as  expressly  elected  to  do  the 
latter.  We  find  nothing  in  Jackson  v.  Ariton  Banking  Com¬ 
pany  (214  Ala.  483,  108  So.  359),  the  only  case  cited  by 
licensee  on  this  point,  to  warrant  disregarding  the  clear 'lan¬ 
guage  of  the  statute.  Whatever  might  have  been  the  dif¬ 
ferent  result  had  the  merging  companies  elected  the  other 
alternative,  or  had  the  lands  here  in  question  all  been  held 
prior  to  the  merger  by  other  of  the  merging  companiesl  we 
are  bound  by  law  to  deal  with  the  facts  as  we  here  find  them. 
It  seems  clear  that  the  Alabama  Power  Co.,  which  is  toiday 
the  licensee,  is  the  same  as  that  which  antedated  the  merger. 

(2)  The  merger  and  the  valuations  therein  agreed  hpon 
are,  therefore,  immaterial  as  to  any  of  the  lands  in  question 
held  by  the  Alabama  Power  Co.  prior  to  the  merger.  Our 
problem  is  to  determine  the  actual  legitimate  original  cost 
of  this  project,  and  in  so  doing  we  are  limited  as  to  lahds, 
not  only  by  the  definition  of  “net  investment’’  in  section  3 
but  by  the  more  specific  provisions  of  sections  14  and  20  of 
the  Federal  water  power  act  to  their  actual,  reasonable, 
and  legitimate  cost  at  the  time  of  their  acquisition  by  the 
licensee.  As  to  lands  held  by  it  prior  to  the  merger,  we  iare 
concerned  not  with  what  it  cost  to  acquire  the  old  stock  of 
the  Alabama  Power  Co.,  not  with  what  it  cost  that  company 
to  absorb  the  other  four  companies,  but  with  what  it  Cost 
that  company  to  acquire  those  lands. 

(3)  The  only  land  here  involved  which  was  not  held  by 
the  Alabama  Power  Co.  prior  to  the  merger  was  parcel 
Xo.  214,  at  the  Lock  14  site  (as  indicated  on  the  accompany¬ 
ing  map).  This  was  held  by  the  Alabama  Power  &  Electric 
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Co.,  and  we  agreed  that  it  must  be  viewed  as  acquired 
1005  by  the  licensee  in  and  at  the  time  of  the  merger.  As 
to  it,  however,  the  system  of  valuation  urged  by  the 
licensee  is  equally  inapplicable,  since  it  was  no  part  of  the 
assets  of  the  Alabama  Power  Co.  for  which  the  70,000 
shares  of  stock  were  exchanged.  For  the  old  stock  of  the 
Alabama  Power  &  Electric  Co.  only  250  shares  were  given, 
which  under  licensee’s  view  would  accord  a  valuation  of  but 
$25,000  for  the  total  assets  of  that  company,  which  included 
also  lands  at  Locks  7  and  12,  aggregating  several  times  the 
area  of  parcel  214. 

(4)  We  reject  the  view,  however,  that  the  par  value  of 
stock  issued  under  the  circumstances  here  existing  must  be 
accepted  as  any  criterion  of  its  actual  value.  Aside  from 
a  value  created  by  actual  buying  and  selling  on  the  market, 
which  is  here  admittedly  absent,  the  value  of  stock  depends 
upon  the  value  of  the  net  corporate  assets  behind  it.  The 
merger  here  involved  and  the  agreement  upon  which  it  was 
based  was  between  companies  which  were  at  the  time  under 
the  common  control  of  their  sole  stockholder,  the  Traction 
Co.  Even  had  they  been  independent,  it  seems  clear  that 
the  merger  agreement  would  be  without  evidential  signifi¬ 
cance  as  to  any  valuations  therein  agreed  upon,  since  they 
all  stood  to  share  in  common  any  advantage  from  an  en¬ 
hancement  of  apparent  values  that  might  thereby  be  ef¬ 
fected.  But  where  the  parties  to  the  agreement  are  under 
the  same  common  control  the  law’  is  clear  that  such  an  agree¬ 
ment  is  of  no  evidential  significance  as  to  the  reasonable¬ 
ness  of  prices  or  values  therein  agreed  upon.  Western  Dis¬ 
tributing  Company  v.  Kansas  Public  Service  Commission 
(285  U.  S.  119).  The  provisions  of  the  Alabama  constitu¬ 
tion  regarding  stock  issues  raise  no  presumption  to  the  con¬ 
trary.  They  are  intended  for  the  protection  of  creditors 
and  injured  stockholders,  and  were  so  enforced  in  Elyton 
Land  Company  v.  Birmington  Warehouse  Co.,  92  Ala.  407, 
9  So.  129,  cited  by  licensee.  They  are  not  binding  upon  the 
Government  in  the  exercise  of  powers  conferred  by  Federal 
statute ;  but  were  the  Government ’s  rights  no  greater  than 
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those  of  creditors  or  stockholders,  we  are  still  of  the  view 
that  the  evidence  before  us  affirmatively  establishes  that 
the  par  value  of  the  stock  issued  for  them  greatly  exceeded 
the  actual  value  of  the  lands  involved. 

(5)  The  engineering  valuation  above  referred  to  is  also 
inadmissible  as  evidence  of  the  cost  of  those  lands.  Jt  re¬ 
lated  to  the  earnings  expected  from  the  development  of 
these  projects,  not  to  the  cost  of  assembling  the  lands,  ma¬ 
terials,  and  services  nceessary  to  their  construction.  ]  This 
is  sufficiently  apparent  from  the  fact  that  that  cost  (includ¬ 
ing  the  estimated  purchase  price  of  later  acquired  lands) 
was  deducted  from  the  total  of  revenues  expected  in  peach¬ 
ing  its  result,  the  capitalized  difference  being  loaded  en¬ 
tirely  upon  the  particular  lands  already  held.  Why  the  cost 
of  those  lands,  more  than  any  other,  should  be  computed 
in  terms  of  the  earning  power  of  the  whole  project  is  not 
suggested.  But  to  compute  costs  in  terms  of  earnings  in¬ 
volves  in  any  case  a  contradictory  use  of  terms.  Earnings 
are  the  difference  between  revenues  and  costs,  and  to  j  mag¬ 
nify  costs  as  a  reflection  of  earnings  is  but  to  destroy  the 
very  earnings  upon  which  the  process  is  based. 

In  any  case  the  engineering  valuation  has  no  bearing  on 
the  amount  here  claimed.  It  is  immaterial  as  to  lands  pre¬ 
viously  held  by  the  Alabama  Power  Co.,  since,  for  reasons 
above  stated,  they  must  be  taken  at  their  actual  cost  to  that 
company.  It  is  immaterial  as  to  parcel  214,  since  the  merg¬ 
ing  companies  either  did  not  use  it  in  reaching  the  agreed 
value  of  the  assets  of  the  Alabama  Power  &  Electric  Co., 
or,  if  they  did,  reached  a  result  of  but  $25,000  for  all  the 
assets  of  that  company,  which  would  leave  but  a  minorj  frac¬ 
tion  thereof  for  parcel  214  alone,  or  less  than  the  commis¬ 
sion  herein  allows. 

1006  As  to  Mitchell  project  lands  acquired  by  licensee 
in  the  merger  (viz.,  parcel  214),  we  agree  that  its 
cost  to  the  licensee  was  the  actual  value  of  the  stock  ex¬ 
changed  for  it.  This,  we  may  assume,  in  the  absence  of 
evidence  to  the  contrary,  was  at  least  equal  to  the  fair! mar¬ 
ket  value  of  the  land.  If  it  were  greater,  we  could  allow  no 
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more,  since  our  allowance  is  limited  by  law  to  the  reason¬ 
able  cost  of  the  land  at  the  time  of  its  acquisition. 

We  may  proceed,  therefore,  to  ascertain  the  cost  of  parcel 
214  in  terms  of  its  fair  market  value  at  the  time  of  the 
merger  and  the  actual  cost  of  the  other  lands  in  terms  of 
the  actual  consideration  paid  for  them  by  the  Alabama 
Power  Co.  before  the  merger. 

In  so  doing  the  commission  recognizes  the  difficulties  in¬ 
herent  in  the  fact  that  these  transactions  took  place  years 
before  the  Federal  water  power  act  was  passed  and  the 
commission’s  system  of  regulation  thereunder  established; 
before,  indeed,  the  establishment  of  State  regulation  in  Ala¬ 
bama,  first  enacted  in  1920.  The  burden  of  proof  to  estab¬ 
lish  the  costs  claimed  by  it  for  one  of  these  federally  li¬ 
censed  projects  is  clearly  on  its  licensee.  It  is  making  an 
affirmative  claim  and  has  peculiar  knowledge  and  com¬ 
mand  of  the  evidence,  documentary  and  otherwise,  appro¬ 
priate  to  support  the  amounts  claimed.  Any  other  rule 
would  throw  upon  the  Government  the  burden  of  establish¬ 
ing  a  negative.  On  the  other  hand,  the  commission  recog¬ 
nizes  that  the  participants  in  the  transactions  here  under 
inquiry  could  hardly  be  charged  with  the  responsibility  of 
so  conducting  them  as  to  meet  in  all  procedural  details  a 
system  of  legal  supervision  not  established  until  1920.  The 
commission  has  felt  disposed  therefore  to  give  liberal  con¬ 
sideration  to  all  proper  evidence  before  it,  and  on  that  basis 
to  allow  such  costs  as  it  can  feel  reasonably  assured  were 
actually  incurred  within  the  meaning  of  the  law,  even 
though  the  amounts  allowed  may  not  in  all  cases  be  sup¬ 
ported  by  what  might  be  termed  the  voucher  class  of  evi¬ 
dence. 

As  before  stated,  the  lands  herein  involved  were  located  at 
the  old  Lock  14  site  and  at  Duncan’s  Riffle,  now  the  site  of 
Mitchell  Dam.  Of  these  at  Lock  14,  all  except  parcel  214 
were  acquired  by  the  Alabama  Power  Co.  through  a  series 
of  eight  conveyances  bearing  various  dates  from  1907  to 
1912.  It  is  stipulated  in  the  evidence  that  as  to  all  but  two 
of  them  the  considerations  recited  were  the  actual  consid- 
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erations  paid,  and  that  as  to  those  two  the  considerations 
recited  were  nominal,  though  substantial  considerations 
were  actually  paid.  No  direct  evidence  is  available  jas  to 
their  amount,  due,  no  doubt,  as  appears  from  the  evidjence, 
to  the  fact  that  the  parties  to  the  transactions  are  dead, 
and  the  precise  terms  of  the  sales  are  at  this  late  date  unas- 
certainable.  The  evidence  indicates,  indeed,  that  these  two 
conveyances  were  made  as  investments  in  the  Alabama 
Power  Co.  by  the  grantor,  W.  P.  Lay,  who  originally  organ¬ 
ized  that  company ;  and  in  that  case  the  consideration;  paid 
for  them  may  be  assumed,  in  the  absence  of  evidence!  that 
it  was  less,  to  have  been  the  equivalent  of  their  fair  market 
value.  It  has  been  possible,  by  comparison  of  the  tracts 
involved  in  these  two  deeds  with  the  other  lands  conveyed, 
on  the  basis  of  acreage  involved  and  of  other  fractional  in¬ 
terests  conveyed  in  the  same  lands,  to  impute  to  thfem  a 
figure  which,  in  the  absence  of  other  evidence,  may  be  taken 
as  their  fair  market  value.  This  we  do  in  the  belief  that, 
in  the  absence  of  any  proper  evidence  to  indicate  a  greater 
cost,  the  allowance  of  so  much  is  required  by  the  dictates 
of  justice. 

A  detailed  computation  of  actual  costs  to  the  prem^rger 
companies  for  lands  located  at  Lock  14  is  made  in  the  so¬ 
licitor’s  brief.  Without  retracing  it,  we  adopt  its  result, 
as  licensee  objects  only  to  its  relevancy  and  materiality.  It 
shows  the  acquisition  of  parcel  214  by  the  Alabama 
1007  Power  &  Electric  Co.  at  an  allocated  cost  of  $9$0.40, 
and  the  acquisition  of  the  remaining  lands  at  Lock 
14  by  the  Alabama  Powder  Co.  at  actual  costs  aggregating 
$8,612.07,  which  we  accordingly  find  to  have  been  their  ac¬ 
tual  reasonable  cost  to  the  licensee. 

The  cost  of  parcel  214  in  the  merger  we  reach  as  follows : 
It  was  part  of  the  assets  involved  in  the  acquisition  bjy  the 
Traction  Co.  in  1912  of  the  Alabama  Power  Co.,  the  Ala¬ 
bama  Power  &  Electric  Co.,  and  the  Wetumpka  Power  Co. 
For  this  acquisition  a  consideration  was  paid  in  cash  and 
securities  of  the  Traction  Co.  which  at  their  then  market 
values  aggregated  $882,500.  Of  this  it  is  agreed  that  the 
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Lock  14  properties  represent  one-fourth  or  $220,625,  of 
which  in  turn  parcel  214  represents  in  area  6.2  per  cent  or 
$13,678.75.  The  solicitor’s  computation  shows,  however, 
that  the  cost  of  parcel  214  to  the  Alabama  Power  &  Electric 
Co.  ($990.40)  was  10.36  per  cent  of  the  total  cost  of  the  Lock 
14  properties  to  the  premerger  companies  ($9,607.47).  We 
are  therefore  inclined  to  use  this  higher  percentage  for  the 
purpose  of  reaching  the  fair  market  value  of  parcel  214  at 
the  time  of  the  merger,  based  upon  its  share  of  the  price 
paid  by  the  Traction  Co.  for  it  and  other  similar  assets  less 
than  a  year  previously ;  and  we  accordingly  find  $22,856.75 
to  be  the  actual  reasonable  cost  of  the  acquisition  of  parcel 
214  by  the  licensee. 

The  lands  at  Duncan ’s  Riffle,  or  the  present  Mitchell  Dam 
site  proper,  which  are  designated  as  parcel  9,  were  partly 
acquired  by  the  Alabama  Power  Co.  from  private  owners 
for  actual  considerations  aggregating  $5,785,  which  we 
adopt  pro  tanto  as  their  actual  reasonable  cost.  The  re¬ 
mainder  constituted  in  value  one-third  of  the  assets  ac¬ 
quired  by  the  licensee  from  Henry  Horne  and  others  in 
1912  and  1913  for  a  consideration  in  cash  and  securities  of 
the  Traction  Co.  aggregating  at  their  then  market  prices 
$116,643.80.  We  accordingly  assign  one-third  of  this,  or 
$38,881.27,  as  the  actual  reasonable  cost  of  the  Mitchell  proj¬ 
ect  share  of  those  assets. 

Assembling  the  above  figures,  we  have  as  the  actual  rea¬ 
sonable  cost  of  Mitchell  project  lands  involved  in  the  1913 
merger  the  following: 


Lock  14  (except  parcel  214) .  $8,612.07 

Parcel  214  .  22,856.75 

Parcel  9  (except  Horne  tract) .  5,785.00 

Parcel  9  (Horne  tract)  .  38,881.27 


Total .  76,135.09 


The  amount  of  $76,135.09  is  accordingly  found  to  be  the 
actual  reasonable  cost  of  these  lands  to  the  licensee  at  the 
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time  of  their  acquisition,  and  the  remainder  of  their  claim, 
or  $3,423,864.91,  is  disallowed. 

To  the  principles  employed  in  this  determination,  the  li¬ 
censee  has  several  objections: 

(1)  That  it  does  not  take  account  of  other  expense?  in¬ 
curred  in  investigating  the  water-power  possibilities  of 
these  properties  and  securing  their  consolidation  under  the 
licensee. 

There  is  testimony  that  some  such  expenses  werb  in¬ 
curred.  Part  of  them  were  incurred  by  the  premerger  Com¬ 
panies  before  their  acquisition  by  the  Traction  Co.,  and  pre¬ 
sumably  were  given  due  weight  in  the  considerations  paid 
for  those  acquisitions.  The  rest  were  apparently  incurred 
by  representatives  of  the  Traction  Co.  in  planning  and  ne¬ 
gotiating  the  consolidation.  It  was  made  clear  at  the  hear¬ 
ing  that  no  objection  was  offered  to  the  allowance  of  such 
of  these  as  could  be  shown  in  some  definite  and  reasonjable 
amount  and  for  a  purpose  proper  to  the  project.  But  li¬ 
censee’s  witnesses  frankly  admitted  that  their  amount  was 
unknown,  and  they  knew  of  no  way  of  ascertaining  or!  ap¬ 
proximating  them.  The  commission  finds  nothing  in 
1008  the  record  which  would  afford  it  even  a  basib  of 
comparison  for  imputing  a  reasonable  amount  tb  be 
allowed  for  such  expenses,  and  is  not  warranted  in  allowing 
the  huge  amount  here  claimed  merely  on  the  ground  that 
it  includes  some  unknown  amounts  not  otherwise  covered. 

The  tabulation  of  costs  urged  by  licensee,  from  page  32 
of  its  Exhibit  6  before  the  Alabama  commission,  does! not 
supply  the  lack.  Even  though  under  oath,  it  is  at  best  I  but 
a  meagerly  itemized  statement  of  a  claim  as  to  costs!  in¬ 
curred  for  all  the  Traction  Co.’s  acquisitions,  competed 
on  the  basis  of  par  value  rather  than  actual  values  of  securi¬ 
ties  included  in  the  payments,  and  without  any  adequate 
voucher  or  other  evidential  support  for  most  of  the  con¬ 
stituent  amounts  included,  or  any  proper  mode  of  alloca¬ 
tion  suggested  as  between  the  various  properties  acquired. 
The  distribution  of  the  merger  stock  could  not  have  been 
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based  upon  it,  for  only  750  shares  were  there  issued  for 
the  Alabama  Power  Development  Co.,  whose  properties  are 
here  shown  as  acquired  for  $199,650,  while  77,750  shares 
were  issued  for  the  old  stock  of  the  Alabama  Power  Co.,  the 
Wetumpka  Power  Co.,  and  the  Alabama  Power  &  Electric 
Co.,  the  cost  of  whose  properties  (as  we  can  identify  from 
other  parts  of  the  record)  are  here  listed  at  $1,650,000.  In 
other  words,  one  hundred  times  as  much  stock  was  issued 
for  but  eight  times  as  much  property. 

(2)  It  is  further  objected  that  our  method  of  determina¬ 
tion  allows  nothing  for  the  assembled  value  of  the  lands  in 
question,  for  their  water-power  value,  or  for  their  addi¬ 
tional  value  from  the  fact  that  they  were  not  at  the  time 
obtainable  by  condemnation.  So  far  as  these  factors  af¬ 
fected  their  fair  market  value  at  the  time  of  the  merger, 
we  think  they  are  all  duly  represented  in  the  evidence  upon 
which  we  have  based  our  determination,  for  that  evidence 
is  principally  the  cost  at  which  such  lands  were  acquired 
through  the  Traction  Co.’s  acquisitions  in  1912  and  1913. 
They  were  then  held  in  the  same  distributive  corporate  own¬ 
ership,  subject  only  to  the  Traction  Co.’s  control,  were  de¬ 
signed  for  the  same  scheme  of  water-power  development, 
and  were  equally  immune  from  condemnation  as  at  the  time 
of  the  merger  shortly  afterwards. 

Any  disregard  of  the  separate  identity  of  their  cor¬ 
porate  owners  that  would  enable  us  to  regard  them  as  the 
assembled  property  of  the  Traction  Co.  would  also  prevent 
us  from  viewing  the  merger  as  effecting  any  transfer  of 
ownership,  and  would  relegate  us  once  more  to  the  cost  of 
their  earlier  acquisitions.  In  any  event,  we  could  not  as¬ 
sume  that  the  Traction  Co.’s  control  imparted  any  added 
value  to  them  without  some  evidence  as  to  its  character  and 
amount,  and  the  record  is  devoid  of  both. 

Any  water  rights  that  attached  to  the  lands  were  natu¬ 
rally  included  in  the  price  paid  by  the  Traction  Co.,  as  also 
in  our  determination.  This  includes  riparian  rights  and 
any  rights  to  use  the  lands  in  water-power  development 
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that  had  theretofore  been  perfected.  Such  were  the  rights 
acquired  by  the  plans  filed  with  the  Secretary  of  State;  for 
Alabama  by  the  premerger  companies  in  1908.  (Sec.  6148, 
Code  of  Alabama,  1907.)  Plans  for  the  revised  schemR  of 
development  contemplated  by  the  Traction  Co.  were  |  not 
filed  until  1916;  and  there  is  no  evidence  of  anything  qone 
in  the  meantime  to  enlarge  the  rights  acquired  in  1908.  j 
The  right  to  develop  water  power  in  a  navigable  stream 
is  not  in  any  case  a  riparian  right  attaching  to  adjacent 
lands  such  as  the  right  to  the  free  and  natural  flow  of  the 
stream.  U.  S.  v.  Chandler-Dunbar  Co.,  229  U.  S.  53,  75p76. 
It  is  a  special  right  granted  by  the  sovereign  to  obstruct  its 
natural  flow  in  a  way  that,  unless  properly  safeguarded, 
would  destroy  its  navigability.  As  such,  it  is  a  grant  in  jthe 
nature  of  a  franchise,  which,  when  used  in  a  business,  fias 
no  value  except  such  as  it  acquires  from  surplus 
1009  earnings  of  the  business  not  required  for  a  reason¬ 
able  return  on  other  property  used.  It  is  entitled  to 
no  allowance  under  the  Federal  water  power  act  other  than 
what  it  costs  to  acquire  it,  not  only  because  we  are  strictly 
limited  under  that  act  to  the  allowance  of  actual  costs,  but 
because  such  an  allowance  would  be  inconsistent  with  Rhe 
uses  for  which  this  determination  is  authorized;  inconsis¬ 
tent  with  its  use  for  rate  or  security  regulation,  since  earn¬ 
ings  depend  upon  rates  and  rates  can  not,  therefore,!  be 
based  upon  valuations  which  find  their  origin  in  earnings ; 
inconsistent  with  its  use  in  recapture,  since  under  any  view 
the  franchise  for  which  such  value  is  claimed  will  then  h^ve 
expired.  This  is  in  harmony  with  the  general  principle  of 
utility  law  that  values  for  franchises  are  not  allowable  for 
regulatory  purposes  except  to  the  extent  of  the  actual  ciost 
incurred  for  their  acquisition.  See  Wilcox  v.  Consolidated 
Gas  Company,  212  U.  S.  19 ;  Consolidated  Gas  Company  v. 
Newton,  267  Fed.  231,  affirmed  258  U.  S.  165 ;  Consolidated 
Gas  Company  v.  Prendergast,  6  Fed.  (2d)  243;  Pacific  0as 
&  Electric  Company  v.  San  Francisco,  273  Fed.  937,  Re¬ 
versed  on  other  grounds,  265  U.  S.  403;  Georgia  Ry.|  & 
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Power  Co.  v.  Railroad  Commission,  278  Fed.  242;  Brooklyn 
Union  Gas  Co.  v.  Prendergast,  7  Fed.  (2d)  628;  Public  Util¬ 
ities  Commission  v.  Capitol  Traction  Co.,  17  Fed.  (2d)  673; 
Gas  Co.  v.  Utility  Commissioners,  87  N.  J.  L.  581,  94  Atl. 
634;  Miles  v.  West.  (Md.),  135  Atl.  579;  P.  U.  R.  1926-D, 
610;  Re:  Flambeau  Power  Company  (Wis.  P.  U.  Comm.), 
P.  U.  R.  1931-B,  17. 

The  engineers’  valuation  before  referred  to  is  also  inap¬ 
plicable  to  the  determination  of  the  cost  of  these  lands  on 
the  basis  of  their  fair  market  value.  It  relates  to  their 
special  and  peculiar  value  to  the  licensee  in  the  use  de¬ 
signed  for  them,  and  is  also  predicated  upon  their  income 
possibilities.  While  in  the  determination  of  fair  market 
value,  every  use  to  which  the  property  is  fairly  adapted  is 
entitled  to  consideration  as  affecting  the  price  wilich  should 
be  obtainable  for  it  at  an  unforced  sale  in  a  free  and  open 
market  (Nichols  on  Eminent  Domain,  2d  ed.  Vol.  I,  658,- 
667),  its  special  value  in  the  particular  use  designed  for  it 
can  not  be  allowed.  Nichols  on  Eminent  Domain,  2d  ed. 
Vol.  I,  671-674;  United  Gas  Co.  v.  Railroad  Comm.,  278 
U.  S.  300,  317 ;  Minnesota  Rate  Cases,  230  U.  S.  352,  451 ; 
U.  S.  v.  Chandler-Dunbar  Co.,  229  U.  S.  53,  77. 

(3)  Licensee  further  objects  to  the  use  of  the  market 
value  of  the  Traction  Co.’s  securities  given  in  part  payment 
for  its  acquisitions  of  1912  and  1913.  We  think  it  proper 
to  assume,  however,  that  those  being  their  admitted  mar¬ 
ket  values,  the  Traction  Co.  could  with  so  much  cash  have 
acquired  the  securities  in  question,  or  could,  by  a  sale  of 
such  securities,  have  raised  so  much  cash  and  paid  it  in¬ 
stead  as  part  of  the  consideration.  It  is  immaterial  from 
wrhat  factors,  speculative  or  otherwise,  those  market  prices 
resulted.  It  is  also  immaterial  that  the  Traction  Co.  was 
obligated  to  redeem  the  bonds  at  par  at  their  maturity.  The 
discount  represents  not  an  additional  cost  of  the  property 
acquired,  but  part  of  the  cost  of  the  credit  used  for  that 
purpose,  and  as  such  should,  in  any  case,  be  distributed 
over  the  life  of  that  credit.  Due  allowance  is  made  for  the 
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cost  of  money  used  in  the  project,  under  Part  IX,  below, 
“Interest  during  construction.’’ 

I 

II.  General  Administration,  Alabama 

Power  Co . $171,028.98 

This  amount  is  claimed  as  representing  the  actual  cbst 
of  services  of  licensee’s  general  officers  and  employees  aind 
general  office  expense  at  its  Birmingham  office,  devoted  to 
the  Mitchell  project  during  the  period  of  its  construction. 
Although  this  amount  represents  3  per  cent  upon  the  Dixie 
Co.’s  direct  expenditures  on  the  project,  this  is  not  used 
as  an  arbitrary  percentage,  since  it  was  supported 
1010  by  testimony  of  the  chief  engineer  of  the  Alabama 
commission  that  on  the  basis  of  a  thorough  audit  of 
the  licensee ’s  accounts  relating  to  this  and  other  projects,  its 
actual  and  proper  expenditures  for  construction  overhead 
amounted  to  about  3  per  cent  of  the  total  direct  construc¬ 
tion  costs. 

This  amount  is  in  fact  but  part  of  a  larger  original  change 
for  this  purpose,  based  upon  periodic  estimates  by  he^ds 
of  departments  as  to  the  portion  of  time  spent  by  their  Re¬ 
spective  forces  on  construction  work,  and  is  further  sup¬ 
ported  by  the  testimony  of  the  chief  accountant  of  this  com¬ 
mission  that  it  is  reasonable  in  amount.  It  is  accordingly 
allowed. 

III.  J.  T.  Newcomb,  Services . $4,000 

This  amount  is  supported  by  two  vouchers,  one  for  $l,p00 
and  the  other  for  $2,500,  for  services  of  Mr.  Newcomb  ias 
counsel  for  licensee.  The  evidence  indicates  that  the  far¬ 
mer  covered  representation  of  licensee’s  interests  with  ref¬ 
erence  to  the  formulation  and  adoption  of  general  rules  a|nd 
regulations  by  this  commission  shortly  after  the  enactment 
of  the  Federal  water  power  act;  while  the  latter  covered 
services  in  the  preparation  and  trial  of  a  case,  and  negotia¬ 
tion  of  final  settlement  favorable  to  the  licensee,  involving 
conflicting  claims  to  land  needed  for  the  project. 
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We  think  the  cost  of  services  rendered  generally  in  an 
effort  to  get  the  commission  to  adopt  a  system  of  rules  and 
regulations  that  would  be  favorable  to  the  position  of  li¬ 
censee  is  not  a  proper  charge  to  the  construction  costs  of 
particular  Federally  licensed  projects,  and  accordingly  dis¬ 
allow  the  amount  of  $1,500  covered  by  the  first  voucher. 
The  other  we  deem  a  proper  charge  to  the  cost  of  perfect¬ 
ing  licensee’s  title  to  property  needed  for  the  project  and 
eliminating  obstacles  to  its  construction ;  and  it  is  allowed. 

IV.  W.  J.  Henderson,  Services . $375 

V.  Lafleur  et  al.,  Services .  750 

These  represent  actual  expenditures  for  special  services 
performed  by  the  parties  in  question  in  connection  ■with  this 
project,  and  were  questioned  only  because  at  the  time  they 
were  rendered  Mr.  Henderson  and  one  of  the  partners  in 
the  Lafleur  firm  were  officers  of  the  Traction  Co.  and  di¬ 
rectors  of  the  licensee.  We  consider  the  objection  insuffi¬ 
cient.  The  services  rendered  were  special  services  not  of 
a  character  already  embraced  in  the  duties  of  those  posts. 
In  any  case,  their  duties  as  officers  of  the  Traction  Co.  were 
owed  to  that  company  and  not  to  the  licensee. 

These  items  are  accordingly  allowed. 

VI.  Fee,  Dixie  Construction  Co . $183,540.15 

This  represents  a  3  per  cent  profit  computed  upon  the 
direct  and  overhead  costs  of  the  Dixie  Construction  Co.  ex¬ 
pended  on  the  Mitchell  project. 

The  Dixie  Construction  Co.,  from  the  time  of  its  organi¬ 
zation  in  1917  until  January  1,  1922  (five  months  after  ac¬ 
tive  Mitchell  construction  began),  was  the  wholly  owned 
and  controlled  subsidiary  of  the  licensee.  Such  ownership 
was  then  transferred  to  the  Winona  Coal  Co.,  a  wholly 
owned  and  controlled  subsidiary  of  the  Traction  Co.,  which 
held  all  of  licensee’s  common  stock  and  a  majority  of  its 
voting  power  and  controlled  it.  This  status  continued  for 
the  remainder  of  the  construction  period.  The  Dixie  Co.’s 
officers  and  directors  were  also  officers  and  directors  of  the 
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Alabama  Power  Co.  Mr.  Thurlow,  its  vice  president,  j  had 
prior  to  its  organization  been  chief  engineer  of  the  Ala¬ 
bama  Power  Co.,  and  thereafter  continued  in  that  capacity 
but  without  compensation. 

There  is  no  question  that,  if  licensee  had  itself  con¬ 
structed  this  project,  it  could  have  claimed  no  profit  upon 
its  cost  as  a  part  of  its  fixed  capital  structure,  itpon 
1011  the  facts  before  us,  we  can  not  view  the  Dixie!  Co. 

otherwise  than  as  in  substance  a  department  of  licen¬ 
see’s  own  business,  maintained  during  the  construction  of 
this  and  other  of  its  public-utility  projects  with  a  view  to 
obtaining  emoluments  and  profits  not  otherwise  allowable 
under  the  law.  In  such  case  we  are  entitled,  with  respect 
to  this  question,  to  disregard  their  separate  corporate  iden¬ 
tity  and  treat  them  as  one.  Ohio  Mining  Co.  v.  Ohio  Public 
Utilities  Commission,  140  N.  E.  143 ;  Palmolive  Co.  v.  Con¬ 
way,  43  Fed.  (2d)  226;  United  Gas  Co.  v.  Railroad  Com¬ 
mission,  278  U.  S.  300.  The  business  advantages  urged  by 
the  licensee  in  its  brief  for  the  maintenance  of  the  Dixie 
Co.  as  a  separate  corporation  are  not  convincing.  All  of 
them  would  be  equally  applicable  to  a  construction  depart¬ 
ment  of  licensee’s  own  corporate  organization.  To  grant 
otherwise  is  to  concede  a  degree  of  impotency  in  the  man¬ 
agement  of  corporate  business  that  is  contrary  to  common 
knowledge. 

This  item  will  therefore  be  disallowed. 

VII.  Taxes . $910.54 

Licensee  furnished  a  schedule  showing  the  above  amount 
distributed  in  annual  payments  from  September  30,  1914, 
to  June  1,  1921,  inclusive.  For  reasons  stated  under  £art 
IX,  “Interest  during  construction,”  we  allow  such  of  these 
as  were  paid  after  July  1,  1918,  totaling  $683.09,  and  disal¬ 
low  the  remainder  of  $227.45. 
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VIII.  Electric  Energy  Used  During 

Construction . $72,788.92 

This  amount  is  claimed  as  the  cost  to  licensee  of  electrical 
energy  supplied  from  its  own  system  for  use  in  the  con¬ 
struction  of  this  project.  It  is  computed  at  the  commercial 
rates  then  authorized  under  the  public  utility  law  of  Ala¬ 
bama  for  energy  of  that  class,  and  is  agreed  to  represent 
the  proportionate  cost  of  that  energy,  if  in  that  cost  is  in¬ 
cluded  an  allocated  share  of  the  system  overhead. 

The  solicitor  contends,  however,  that  licensee  is  entitled 
only  to  the  out-of-pocket,  or  increment  cost  of  supplying 
this  energy,  since  due  allowance  has  already  been  made  for 
the  system  overhead  in  fixing  the  rates  chargeable  to  the 
public,  and  that  to  accord  a  portion  of  it  to  the  fixed  capital 
structure  of  a  new  project  would  result  in  duplicating  this 
burden  upon  the  public.  It  is  agreed  that  if  this  view  is  to 
prevail,  the  amount  properly  chargeable  under  it  is  $30,- 
660.88,  all  costs  of  additional  facilities  required  for  the  pur¬ 
pose  of  furnishing  this  energy  having  been  elsewhere  al¬ 
lowed. 

We  think  the  solicitor’s  view'  is  the  proper  one. 

Licensee’s  objection  that  it  was  prohibited  by  law  from 
selling  power  to  the  Dixie  Co.  at  less  than  the  commercial 
rate  is  not  in  point.  We  find  nothing  in  the  construction 
contract  requiring  its  sale  to  the  contractor  before  its  use 
on  the  job,  nor  any  reason  for  so  handling  it  if  it  entailed 
greater  cost  to  the  project.  While  we  do  not  attempt  to 
prescribe  methods  for  the  conduct  of  licensee’s  business,  we 
are  compelled  to  disregard  excessive  expenditures  where  it 
appears  that  the  same  results  could,  in  the  exercise  of  proper 
business  prudence,  have  been  obtained  at  less  cost.  Wilson 
v.  New,  243  U.  S.  332,  380;  Milk  Producers’  Assn.  v.  D.  L. 
&  W.  Railroad,  7  I.  C.  C.  92, 138,  164;  Society  of  Florists  v. 
American  Express  Company,  12  I.  C.  C.  120,  125;  United 
Gas  Company  v.  Railroad  Commission,  278  U.  S.  300;  West¬ 
ern  Distributing  Company  v.  Kansas  Public  Service  Com¬ 
mission,  285  U.  S.  119;  Tagg  Brothers  &  Moorhead  v.  U.  S., 
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280  U.  S.  420,  440-42;  Chicago  &  Grand  Trunk  Railway  v. 
Wellman,  143  U.  S.  339,  345-6. 

We  are  also  guided  in  part  by  the  provisions  of  the  In¬ 
terstate  Commerce  Commission’s  Classification,  jj>ar- 
1012  agraph  2  (e)  under  “General  Instructions,”  and  Ac¬ 
count  43,  authorizing  the  allowance  of  the  “expense 
to  the  carrier”  of  transporting  men,  materials,  supplies, 
etc.  used  in  construction,  over  the  carrier’s  own  line;  and 
the  practice  of  the  commission  thereunder  of  computing  ihis 
allowance  at  a  convenient  figure  per  ton-mile  which  does  hot 
include  any  allowance  for  overhead. 

The  amount  of  $30,660.88  is  therefore  allowed  for  this 
item,  and  the  remainder  of  $42,128.04  is  disallowed. 

I 

IX.  Interest  During  Construction _ $672,342.33  i 

The  rate  and  method  for  computing  any  interest  allow¬ 
able  upon  the  costs  of  this  project  have  been  agreed  upon. 
The  questions  remaining  concern  principally  the  allowance 
of  any  interest  for  the  period  prior  to  the  commencement 
of  actual  construction,  or  upon  the  cost  of  lands  used  in  the 
project. 

While  frequent  reference  is  made  to  the  period  of  actpal 
construction,  the  period  here  proper  to  be  considered!  is 
that  which,  with  the  exercise  of  due  diligence  and  pru¬ 
dence,  is  reasonably  necessary  for  the  completion  of  all 
processes  required  for  the  achievement  of  the  project!  in 
commercial  operation,  including  not  only  the  period  j  of 
actual  construction  under  contract,  but  that  devoted  j  to 
preliminary  investigations,  designs,  the  acquisition  of  neces¬ 
sary  land,  etc.  We  adopt  July  1,  1918,  as  the  beginning  of 
such  a  period  in  this  case.  In  so  doing,  we  have  regard  par¬ 
tially  to  the  fact  that  preliminary  investigations  and  other 
activities  with  reference  to  this  project  show  fair  continu¬ 
ity  thereafter;  partially  to  the  guidance  furnished  by  Con¬ 
gress  in  limiting  to  three  years  the  period  for  such  activities 
allowable  with  the  maintenance  of  priority  under  a  pre¬ 
liminary  permit  granted  under  section  4  (e)  of  the  Fed¬ 
eral  water  power  act. 
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We  find  no  distinction  warranted  between  land  costs  and 
other  costs  for  the  purpose  of  allowing  interest.  This  is 
not  in  conflict  with  section  14  of  the  water  power  act  limit¬ 
ing  values  allowable  for  lands  and  similar  rights  to  their 
actual  cost.  Interest  accruing  with  the  passage  of  time 
upon  an  investment  in  land  is  no  part  of  its  value,  but  is 
an  inescapable  consequence  of  keeping  that  investment  out 
of  other  productive  use.  Such  interest  must  be  defrayed 
out  of  the  income  from  the  land,  or  if  the  land  be  held  un¬ 
productive,  must  be  lost.  Interest  on  land  costs  is  likewise 
here  allowed,  not  as  a  part  of  the  cost  of  such  lands,  but 
as  the  necessary  and  inevitable  cost  of  withholding  funds 
invested  in  the  construction  of  the  project  from  productive 
use  until  it  can  be  placed  in  commercial  operation. 

This  is  in  harmony  with  the  provisions  of  Account  76, 
“Interest  during  construction,”  of  the  Interstate  Com¬ 
merce  Commission’s  Classification,  which  is,  by  the  act, 
made  our  guide  for  the  determination  of  actual  legitimate 
original  cost.  This  authorizes  the  allowance  of  interest 
upon  expenditures  “incurred  for  acquisition  and  construc¬ 
tion  of  original  road  and  equipment,”  which,  by  paragraph 
2  under  “General  Instructions”  of  the  same  classification, 
is  defined  as  including  “the  land  and  fixed  improvements 
provided  and  arranged  for  in  the  original  plan  for  the  con¬ 
struction  of  a  new  road.”  That  no  allowance  for  interest 
on  lands  is  included  by  the  Interstate  Commerce  Commis¬ 
sion  in  its  valuations  for  rate-making  purposes,  does  not 
affect  the  present  question.  There  the  effort  is  to  ascer¬ 
tain  the  “fair  value”  of  the  property  subject  to  regula¬ 
tion,  while  here  we  are  determining  actual  original  cost  as 
a  constituent  factor  in  “net  investment,”  which  the  act 
itself  distinguishes  from  “fair  value.” 

The  actual  interest  to  be  allowed  remains  to  be  computed 
in  accordance  with  the  above  and  with  the  provisions  as  to 
method  contained  in  Paragraph  IV,  item  6,  of  the  stipula¬ 
tion  of  December  7, 1931. 
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1013  Conclusion 

The  commission  finds  the  actual  legitimate  original  cost 
of  this  project,  as  of  December  31, 1925,  to  be  $6,173,576:82, 
plus  the  allowance  for  interest  yet  to  be  computed.  When 
so  computed,  and  approved  by  the  commission,  an  order 
will  issue  directing  the  total  result  to  be  properly  entered  in 
licensee’s  fixed  capital  account,  and  its  accounts  to  be  kept 
consistenty  therewith  hereafter. 

Smith,  chairman  (concurring) : 

On  two  items  I  desire  to  add  in  a  separate  opinion  cer¬ 
tain  personal  views  which  have  influenced  my  concurrence 
in  the  opinion  in  chief.  These  two  items  are  the  valuation 
of  power-site  lands  and  the  fee  to  the  Dixie  Co.  On  both  I 
oppose  the  contentions  of  the  Alabama  Power  Co.  as  plainly 
subversive  of  the  public  interest  and  in  direct  opposition 
to  the  purpose  and  letter  of  the  Federal  water  power  act.i 

Land  Value 

In  setting  up  a  valuation  of  the  power-site  lands  oh  a 
basis  of  capitalized  profits  possible  in  an  assumed  market 
where  the  price  is  predicated  on  cost  of  steam-generated 
power,  the  Alabama  Power  Co.  is  presenting  no  novel  theory 
but  one  long  discredited.  Not  only  has  the  validity  of  this 
method  been  denied  by  commission  decisions,  but  the  prdm- 
ises  of  the  power  company  run  counter  to  established  prin¬ 
ciples  of  public  policy  and  general  economics.  The  right!  to 
use  the  site  in  power  generation  is  one  of  State  and  Federal 
grant,  and  the  present  owner  and  user  is  a  public  utility, 
not  engaged  in  a  competitive  business  where  there  is  no  re¬ 
striction  upon  either  price  or  profit.  Therefore,  the  Fed¬ 
eral  water  power  act  provides  that  net  investment  shall  riot 
be  affected  “by  good  will,  going  value,  or  prospective  rev¬ 
enues”  and  further  specifically  limits  land  values  :to 
“actual,  reasonable  cost.”  Neither  “actual”  nor  “reason¬ 
able”  can  be  said  of  the  value  claimed  by  the  Alabariia 
Power  Co. 

Nearly  20  years  ago  the  Public  Service  Commission  of  the 
Second  District  of  New  York,  in  Fuhrmann  v.  Cataract 
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Power  &  Conduit  Co.  (Ill,  pp.  665-671),  dismissed  the  claim 
of  the  company  seeking  to  capitalize  a  contract  for  electric 
current  from  Niagara  Falls,  wherein  the  alleged  value  was 
based  upon  the  “vested  right”  of  the  company  to  sell  hydro¬ 
electric  energy  at  the  switchboard  cost  of  steam-generated 
electric  energy. 

It  may  very  well  be  that  the  people  exploiting  the  enter¬ 
prise  are  entitled  to  large,  and  even  very  large,  profits  for 
the  skill  they  have  displayed  and  the  risk  to  which  they  have 
subjected  their  capital.  It  may  be  that  the  public  ought  to 
pay  them  very  liberally  for  the  work  which  they  have  car¬ 
ried  on  in  the  public  interest;  but  to  say  that  the  public  is 
entitled  to  no  advantage  from  the  use  of  these  waters,  that 
the  territory  which  can  be  served  with  electric  energv  de- 
veloped  at  Niagara  Falls  has  no  advantage  and  is  entitled  to 
no  benefit  by  reason  of  proximity  to  those  Falls,  is  to  say 
something  which  does  not  appeal  to  the  best  judgment  of 
mankind  for  an  instant. 

Especially  open  to  attack  on  general  economic  principles 
is  the  Alabama  Power  Co.’s  valuation  of  this  power  site  on 
the  theory  of  capitalizing  the  margin  between  two  methods 
of  utilizing  natural  resources,  even  were  the  market  for 
the  product  a  competitive  one.  Where  progress  is  the  rule 
of  the  game  and  constant  improvement  of  practice  the  ac¬ 
cepted  procedure,  the  advantage  of  today  may  become  the 
disadvantage  of  to-morrow.  Even  in  the  matter  of  power 
generation  there  is  continuing  change;  water  power 
1014  furnished  the  earlier  type  of  prime  mover,  but  the 
steam  engine,  which  could  be  installed  wherever 
power  was  needed,  came  to  displace  the  localized  water 
power ;  later,  long-distance  transmission  of  electricity  gave 
water  power  a  fresh  start,  only  to  have  successive  improve¬ 
ments  of  the  steam  plant  increase  its  efficiency;  and  so  water 
power  again  found  itself  in  lively  competition  with  the 
steam  turbine,  until  novr,  with  the  added  efficiency  of  the 
mercury  boiler,  the  steam  engine  is  claimed  by  some  to  be 
far  in  the  lead. 
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So  it  follows  that,  with  the  increasing  efficiency  of  the 
steam  plant,  whether  expressed  in  pounds  of  coal  consumed 
to  the  kilowatt-hour  or  in  over-all  efficiency  of  the  steanji  tur¬ 
bine,  there  has  been  notable  progress  since  1913,  wheti  the 
valuation  in  question  wTas  made.  In  that  valuation  a  certain 
margin  of  saving  was  claimed  for  water  power  over  steam 
power,  but  in  1932,  with  something  like  a  doubling  of  effi¬ 
ciency  and  a  reduction  of  at  least  60  per  cent  in  coal!  con¬ 
sumption  to  the  kilowatt-hour,  that  margin  may  have  disap¬ 
peared.  Or,  to  look  ahead,  the  discovery  of  a  gas  field  inj  cen¬ 
tral  Alabama  might  even  further  cheapen  the  steam  genera¬ 
tion  of  power,  with  the  consequent  effect  that  although  the 
Coosa  River  power  site  may  have  been  an  asset  in  1913,  it 
may  now  or  at  some  future  time  become  a  liability  ifj  this 
method  of  valuation,  based  on  competition  with  steam,  [were 
to  be  accepted.  There  is,  then,  obvious  error  in  capitalizing 
anything  that  is  so  ephemeral  and  transitory  as  an  intan¬ 
gible  value  based  upon  the  temporary  position  of  the!  bal¬ 
ance  of  progressive  techniques.  If  progress  is  to  be  capital¬ 
ized  in  that  fashion,  all  stability  of  capital  structure  will 
vanish. 

Furthermore,  valid  objection  can  be  raised  to  any  one¬ 
sided  allocation  of  the  fruits  of  progess  or  the  advantages 
of  location.  It  is  the  public  served  that  gives  a  major  part 
of  the  value  to  a  natural  monopoly.  The  social  validity  of 
any  theory  of  land  valuation  that  "would  give  to  the  licensee 
the  benefit  of  the  saving  in  cost  of  power  generation,  'thus 
virtually  depriving  the  surrounding  communities  of  th$  ad¬ 
vantages  of  proximity  to  the  natural  resource,  can  not  be 
conceded.  The  benefits  that  flow'  from  the  utilization  by  the 
community  of  either  an  advantageous  wTater-power  site  I  or  a 
cheap  fuel  supply  should  redound  to  that  community,  j 

At  present,  whether  the  one  source  of  energy  or  the  other 
is  used  depends  upon  the  local  availability  of  water  p<j>wer 
or  fuel,  relative  costs  of  equipment,  and  other  economies  of 
using  one  as  against  the  other  for  the  particular  locality. 
The  purpose  of  the  Federal  wrater  powrer  act  has  been  to  en¬ 
courage  the  development  of  low-cost  water-powrer  projects 
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located  on  public  lands  or  otherwise  subject  to  Federal 
jurisdiction  and  to  assure  the  consuming  public  of  the  re¬ 
sulting  benefits.  If,  however,  the  licensee  here  is  permitted 
to  inflate  the  valuation  of  its  water-power  properties 
through  the  capitalization  of  the  claimed  savings,  those 
benefits  vanish  and  the  legislation  of  1920  largely  fails  of 
its  purpose.  Indeed,  early  in  the  consideration  of  the  water 
power  bill  by  Congress,  this  same  theory  of  capitalizing  the 
difference  between  cost  of  steam  power  and  of  hydroelectric 
power  was  opposed  on  this  same  ground  (hearings  on  H.  R. 
14893,  63d  Cong.,  2d  sess.,  pp.  332-334),  and  the  intervening 
18  years  have  only  strengthened  the  argument  against  that 
theory. 

In  determining  the  respective  equities  of  the  licensee  and 
the  consuming  public,  the  essential  premise  is  that  the 
licensee  shall  obtain  a  proper  and  fair  return  on  his  capital 
investment  and  no  more.  This  principle  of  measuring  the 
investment  by  the  actual  original  costs  legitimately  incurred 
was  embodied  in  the  Federal  water  power  act,  which  limits 
the  value  to  be  ascribed  to  water  rights  and  lands  “to  the 
actual  reasonable  cost  thereof  at  the  time  of  acquisition  by 
the  licensee.”  Determination  of  the  valuation  is  thus 
1015  put  on  the  factual  basis  of  establishing  the  actual 
costs,  or  “the  amount  of  money  which  has  been 
honestly  and  wisely  invested,”  to  which  simple  question, 
“the  mind  of  a  practical  man  instinctively  turns  for  first 
guidance,”  to  quote  the  words  of  an  early  decision  of  the 
California  Commission.  6  Calif.  R.  R.  Comm.  1914. 

On  this  basis  of  actual  historic  fact,  the  amount  of  money 
wisely  invested  in  the  necessary,  tangible  properties  is  as¬ 
certained.  Thus  certain  intangibles  are  not  capitalized, 
even  though  they  deserve  to  be  taken  into  account.  Such 
elements  are  the  financial  risks  involved  in  the  venture,  the 
creative  skill  in  planning  the  project,  the  engineering  effi¬ 
ciency  in  its  operation.  All  these  are  necessarily  to  be  con¬ 
sidered,  yet  they  are  not  elements  that  can  properly  be  capi¬ 
talized.  Rather  they  are  considerations  which  should  enter 
into  the  determination  of  the  proper  rate  of  return.  This 
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rate  of  return  should  be  fixed  high  enough  to  attract  suf¬ 
ficient  capital  into  the  industry,  to  reward  the  efficient!  and 
skillful  management,  and  to  put  a  premium  on  creative! skill 
in  the  interest  of  all.  The  cost  of  the  tangible  properties 
can  be  determined  and  the  commission  can  be  assured; that 
the  industry  having  acquired  them  will  continue  to  hold!  and 
use  them,  but  there  is  no  assurance  that  the  mental  talent 
going  into  a  project,  if  it  were  capitalized,  would  reilnain 
an  asset.  Adequate  provision  can  and  should  be  made 
for  compensating  such  elements  of  a  going  concern  !that 
better  the  service  and  increase  the  earnings  by  providing 
for  a  return  over  and  above  the  current  interest  rated  for 
mere  capital  in  the  money  market. 

Indeed,  the  rate  of  return  upon  a  project  may  well  change 
with  general  trend  of  money  rates.  The  capitalization  hav¬ 
ing  been  once  determined  on  the  basis  of  money  actually  in¬ 
vested,  full  justice  can  be  done  to  investors,  even  in  the  face 
of  changing  price  levels,  by  a  proper  regulation  of  the  Irate 
of  return.  The  original  capitalization  would  remain  Con¬ 
stant,  except  for  retirements,  additions,  or  betterments; 
variables  due  to  changing  conditions  would  then  affect  Only 
the  rate.  Current  operating  revenues  should  pay  a  rate  of 
return  justified  by  current  conditions.  Justice  to  investor 
and  customer  alike  can  be  accomplished  only  through  valua¬ 
tion  of  tangibles  based  on  historic  facts,  with  a  rate  of  re¬ 
turn  that  takes  into  account  the  intangible  conditions,  wjiich 
vary  with  the  passage  of  time.  Capitalizing  intangibles!  can 
lead  only  to  trouble  for  the  investors  who  may  later  jbuy 
“securities”  at  transient  or  imaginary  values.  It  is  tb  in¬ 
troduce  stability  of  values  that  Ihe  Federal  water  poweil  act 
places  definite  restrictions  upon  the  accounting  procedure 
of  the  Federal  Power  Commission. 

Dixie  Fee 

The  question  of  allowing  a  fee  to  the  Dixie  Construction 
Co.  as  a  profit,  on  account  of  services  rendered,  directly 
affects  the  public  interest.  Even  if  the  fee  claimed  is! ad¬ 
mitted  as  reasonable  in  amount,  its  justification  in  fact  must 
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be  determined.  Even  though  the  construction  company- 
may  have  been  organized  with  no  intent  to  defraud,  the  later 
contract  entered  into  by  officials  common  to  both  companies 
prompts  inquiry  as  to  purpose  and  motive.  The  legal  force 
and  ethical  quality  of  underlying  but  unexpressed  consi- 
erations  may  properly  be  questioned  when  there  is,  at  the 
time  of  the  contract,  common  control  of  both  parties  to  the 
contract.  The  evident  and  admitted  affiliation,  if  not  ident¬ 
ity,  of  the  makers  of  this  alleged  2-party  contract  surely 
places  upon  them  a  burden  of  proof  as  to  the  propriety  of 
any  payment  of  profit. 

In  my  concurrence  in  the  reasons  set  forth  in  the  opinion 
of  the  commission,  I  have  also  been  impelled,  in  the  absence 
of  conclusive  evidence  as  to  the  motive,  to  place  much 
1016  weight  upon  the  possible  results  of  the  use  of  this 
interlocking  contract;  results  that  must  have  been 
elearlv  foreseen  bv  the  contracting  officials.  The  inclusion 
in  the  contract  of  provision  for  a  fee  representing  a  profit 
obviously  had  a  purpose,  which  would  find  its  ultimate  ac¬ 
complishment  in  an  addition  of  3  per  cent  to  the  construc¬ 
tion  cost  of  the  Mitchell  Dam;  and  for  what  advantage  to 
the  parties  in  interest?  This  question  remains  without  a 
satisfactory  answer  in  either  the  evidence  or  the  arguments 
presented  in  support  of  the  claim. 

It  is  far  from  sufficient  explanation  that  the  transaction  is 
only  a  bookkeeping  matter  betwen  two  closely  affiliated  com¬ 
panies,  that  the  profit  was  a  fair  one  and  anywrav  did  not  go 
outside  the  common  interest.  The  true  function  of  book¬ 
keeping  is  to  expose  such  transactions  in  their  true  light 
and  to  keep  all  items  in  the  proper  classification.  As  a  basic 
principle,  in  accounting  as  in  law,  doing  by  indirection  can 
not  make  right  what  is  w’rong  if  done  directly. 

Strict  stewardship  over  funds  derived  from  the  sale  of  se¬ 
curities  imposes  upon  the  directors  and  officers  of  a  public 
utility  the  duty  of  keeping  absolutely  distinct  the  capital  ac¬ 
count  and  the  income  account.  The  investor’s  dollar  has 
but  one  proper  place  on  a  power  company’s  balance  sheet, 
and  that  is  where  it  is  showm  to  have  been  used  in  the  crea- 
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tion  of  revenue-producing  property  to  be  devoted  to  the 
public  utility  business.  When  any  part,  even  3  cents,  of  the 
investor ’s  dollar  strays  into  other  classifications  of  expendi¬ 
tures,  some  responsible  officer  has  failed  in  his  duty,  hnd 
especially  recreant  are  those  who  divert  money  received 
from  sales  of  securities  into  the  channel  of  current  incojme. 

There  is  possible  danger  that  corporate  transactions  pos¬ 
sessing  many  points  of  likeness  to  graft  may  lose  all  sinis¬ 
ter  aspect  when  they  are  shown  to  lack  the  personal  element. 
Were  the  company  officers  as  individuals  the  ultimate  bejne- 
fieiaries  of  this  profit,  claimed  by  the  Dixie  Co.,  few  to-day 
would  contend  that  the  transaction  w*as  not  tantamount  to 
fraud  against  the  Alabama  Co.  in  that  they  were  the !  re¬ 
sponsible  officers  of  that  company.  Yet  that  type  of  transfer 
from  a  company  treasury  to  the  pockets  of  its  officers  >vas 
once  commonly  defended  with  the  same  plea  that  no  higher 
costs  to  the  company  were  involved.  K.  C.  So.  Ry.  jCo. 
et  al.,  75  I.  C.  C.  223-233. 

In  the  present  case  no  direct  personal  gain  to  the  officers 
was  implied,  yet  the  effect  of  the  allowance  of  the  fee  would 
be  a  charge  to  the  capital  account  of  the  Alabama  Co.,  carry¬ 
ing  an  annual  interest  charge  which  would  have  to  be  rjiet 
by  increased  rates.  Thus,  the  net  result  would  be  that  wljtile 
the  original  fee  returns  to  the  Alabama  Co.  or  its  succes¬ 
sors  in  the  form  of  dividends  from  the  Dixie  Co.,  the  fi^ed 
capital  increment  which  it  incurs  remains  in  the  rate  b<^se 
as  a  perpetual  burden  on  the  consuming  public. 

The  recognized  principle  that  “corporate  opportunity 
*  *  *  may  be  exploited  *  *  *  only  in  the  equal  interests  of 
the  corporation  itself  or  in  the  ratable  interest  of  all  the 
stockholders”  (Berle,  Promoter’s  Stock  in  Subsidiary  Cor¬ 
porations  (1929),  29  Col.  L.  Rev.  35-36)  might  well  be  ex¬ 
tended  in  the  case  of  public  utilities  to  protect  equitably 
the  interests  of  both  the  company’s  customers  and  its  stock¬ 
holders.  Whether  or  not  any  case  has  yet  presented  for 
judicial  determination  this  somewhat  refined  application  of 
the  recognized  principle  that  the  benefits  from  corporate 
opportunity  must  accrue  to  the  corporate  group,  obviously 
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it  would  be  difficult  to  justify  the  use  of  a  subsidiary  com¬ 
pany  to  enable  stockholders  to  profit  by  means  of  an  addi¬ 
tion  to  the  capital  account,  such  as  that  represented  by  the 
fee  claimed  by  the  Dixie  Co. 

1017  In  purpose  and  in  effect,  the  transaction  would  do 
violence  to  the  essential  purpose  of  public  regulation. 
For  this  reason  I  can  not  consent  to  any  approval  of  the 
proposed  method  of  placing  upon  the  capital  structure  of 
the  Alabama  Power  Co.,  by  means  of  what  is  essentially  an 
intracorporate  contract,  the  burden  of  $183,540.15  in  addi¬ 
tion  to  all  actual  legitimate  expenditures  in  the  construction 
of  the  Mitchell  Dam. 

McNinch,  Commissioner  (concurring  and  dissenting) : 

The  total  claim  of  the  licensee,  Alabama  Power  Co.,  as 
the  cost  of  the  Mitchell  Dam  project  is  $10,646,056.76.  Of 
this  amount  the  commission  allows  and  approves  $6,173,- 
576.82,  plus  interest  to  be  calculated  as  directed. 

I  concur  fully  in  the  determination  of  each  item  of  cost 
as  set  forth  in  the  commission  opinion,  except  one,  “Organ¬ 
ization  expense,”  $152,814.31,  and  my  reasons  for  dissent¬ 
ing  as  to  this  item  appear  herein  later. 

The  commission  opinion  sets  forth  reasons  and  considera¬ 
tions  moving  us  to  unanimous  action  and  united  expression. 
But  since  a  joint  opinion  obviously  affords  no  opportunity 
to  convey  individual  opinions,  and  because  our  determina¬ 
tions  of  certain  highly  important  questions,  for  the  first 
time,  in  this  case,  may  become  precedents,  I  now  desire  to 
discuss  some  of  these  matters  with  the  freedom  of  personal 
expression. 

Jurisdiction 

I.  In  its  briefs  the  licensee  denies  that  the  commission 
has  any  authority,  under  the  Federal  water  power  act,  to 
make  at  this  time  an  order  allowing  or  disallowing  any  item 
of  cost  claimed  as  a  part  of  the  cost  of  Mitchell  Dam  project. 
By  ingenious  argument  it  seeks  to  differentiate  this  conten¬ 
tion  from  that  of  the  Clarion  River  Power  Co.  in  a  suit  to 
enjoin  the  commission  from  holding  a  hearing  and  proceed- 


593 


ing  to  investigate  the  cost  of  its  project.  Licensee  does!  not 
question  the  authority  of  the  commission  to  hold  hearings 
and  receive  evidence,  as  did  the  Clarion  River  Power  |Co., 
but  takes  what  is,  to  me,  an  even  less  tenable  position.  For 
its  contention,  however  plausibly  stated,  means,  that  wthile 
the  commission  may  receive  evidence,  oral  and  documentary 
it  must  not  follow  the  leadings  of  this  evidence  in  ques^;  of 
the  truth ;  and  that  particularly  it  should  not  make  any  Rec¬ 
ord  of  conclusions  and  convictions  to  which  it  may  have  been 
inevitably  impelled  by  such  evidence;  and  that  it  can  only 
receive,  embalm,  and  bury  this  record  of  evidence  in  I  the 
Government  archives,  subject  to  resurrection  and  consid¬ 
eration  in  the  distant  future.  This  is,  to  me,  reductid  ad 
absurdum. 

I  perceive  no  real  distinction  in  principle  or  effect! be¬ 
tween  the  position  the  licensee  takes  and  that  of  the  Clarion 
River  Power  Co.  At  best  it  is  a  “distinction  without  a 
difference,”  for  the  opinion  in  that  case  by  Justice  Adljins 
of  the  Supreme  Court  of  the  District  of  Columbia,  affirmed 
by  the  Court  of  Appeals,  May  31,  1932,  recites  that : 

*  *  #  this  suit  was  filed  to  restrain  defendants  from  exer¬ 
cising  any  jurisdiction  to  hold  such  hearing  or  to  make  any 
adjudication  with  reference  to  the  cost  of  such  project j  or 
to  require  plaintiff  to  omit  from,  its  capital  accounts  any 
item  of  cost  therein.  (Emphasis  mine.) 

The  Court  further  said : 

I  am  of  the  opinion  that  it  was  the  intention  of  Congress 
to  give  the  commission  power  to  make  this  determination 
upon  completion  of  a  project  and  from  year  to  year  there¬ 
after  ;  that  such  power  is  necessary  to  the  administration!  of 
the  statute;  that  such  power  was  conferred  by  the  statute. 
(Emphasis  mine.) 

1018  Hence  it  appears  that  the  identical  question  raised 
in  the  instant  case  was  squarely  raised  and  decided 
in  the  Clarion  River  case. 

Several  provisions  of  the  statute  support  this  view,  lSrnt 
one  alone  is  sufficient.  In  section  4  (a)  we  find  this  express 
delegation  of  authority  by  Congress  to  the  commission:  ‘\in 
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order  to  aid  the  commission  in  determining  the  net  invest¬ 
ment  of  licensee  in  any  project,  the  licensee  shall,  upon  oath, 
within  a  reasonable  period  of  time,  to  be  fixed  by  the  com¬ 
mission,  after  the  construction  of  the  original  project  or 
any  addition  thereto  or  betterment  thereof,  file  with  the 
commission  #  *  *  a  statement  in  duplicate  showing  the  ac¬ 
tual,  original  cost  of  construction  of  such  project  •  #  The 
licensee  shall  grant  to  the  commission  or  its  duly  authorized 
agent  or  agents  at  all  reasonable  times  free  access  to  such 
project,  addition,  or  betterment,  and  to  all  *  *  *  accounts, 
books,  records  and  all  other  papers  and  documents  relating 
thereto.”  [Emphasis  mine.] 

It  is  a  familiar  principle  of  law  that  a  legislative  declara¬ 
tion  of  duty  to  be  performed  or  of  power  to  be  exercised 
is  an  adequate  grant  of  authority  to  do  all  things  which  by 
necessary  implication  are  required  in  performance  of  the 
delegated  duty  or  in  the  exercise  of  such  power. 

The  licensee  undertakes  to  dispose  of  this  and  other  ju¬ 
risdictional  provisions  of  the  statute  by  contending  that 
“the  ultimate  purpose  of  ascertaining  the  net  investment 
*  #  #  in  this  project,  is  to  ascertain  the  compensation  which 
shall  be  paid  for  the  taking  of  its  property”  at  the  expira¬ 
tion  of  the  license.  The  contention  that  this  is  an  “ulti¬ 
mate  purpose”  is  correct,  but  there  are  both  immediate  and 
intermediate  purposes  which  make  it  imperative  that  the 
commission,  as  soon  as  practicable,  ascertain  the  cost  of  a 
project  and  thereafter,  from  time  to  time,  by  determina¬ 
tions  on  betterments,  additions,  depreciation,  reserves,  etc., 
keep  the  capital  investment  current.  Some  of  these  pur¬ 
poses  are : 

(a)  Under  certain  circumstances,  defined  in  the  statute, 
this  commission  may  at  any  time  be  under  the  duty  of  regu¬ 
lating  the  rates,  services,  and  securities  of  a  licensee  and 
such  action  would  necessarily  be  dependent  upon  and  di¬ 
rectly  affected  by  a  previous  determination  by  the  com¬ 
mission  of  the  cost  of  the  project.  Present  determinations 
are  also  necessary  in  order  that  the  interests  of  both  con¬ 
sumers  of  power  and  owners  of  securities  of  a  company 
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may  immediately  and  continuously  be  protected  against  fic¬ 
titious  inflation  of  capital  investment.  The  purpose  of  the 
statute  is  preventive  as  well  as' corrective. 

(b)  While  the  statute  provides  for  the  development  of  hy¬ 
droelectric  power  by  private  capital,  it  expressly  forbids 
excessive  profits  and  makes  provision  that  if,  notwithstand¬ 
ing  regulation,  exorbitant  profits  are  made,  such  profits 
shall  be  recaptured  and  applied  as  a  reserve  to  reduce  the 
net  investment.  Such  purpose  can  only  be  effected  by!  a 
previous  determination  of  the  investment  as  a  measure  or 
standard  by  which  to  determine  whether  or  not  excessive 
profits  are  made. 

(c)  Even  for  the  admitted  “ultimate  purpose”  of  recap¬ 
ture,  a  present  determination  of  the  cost  of  the  project! is 
essential  as  a  basis  for  the  system  of  accounting  requirted 
by  the  commission,  in  order  that  fluctuations  in  capital  in¬ 
vestment  may  be  currently  determined  and  recorded,  to  tfie 
end  that  at  the  recapture  period  the  then  historic  and  actual 
cost  of  the  project  will  be  a  matter  of  record. 

On  page  15  of  the  licensee’s  original  brief  the  argument 
is  made  that  any  order  or  determination  by  the  commission, 
whether  erroneous  or  not,  could  not  be  reviewed  earlier  th^n 
20  years  and  perhaps  not  until  the  expiration  of  the  licence 
period,  50  years,  and  that  “adequate  review  of  tike 
1019  factors  on  which  such  order  was  based,  would,  6f 
course,  be  at  that  time  impossible,  since  all  of  the  in¬ 
vestigations  of  the  commission  are  not  of  record.  In  such 
case  the  presumption  in  favor  of  administrative  findings 
would  be  practically  impossible  to  overcome.”  If  “adequate 
review”  could  not  be  had  at  such  distant  time  on  a  record  (if 
evidence,  supplemented  by  a  record  of  conclusions  and  find¬ 
ings  made  contemporaneously  by  the  commission  which 
heard  the  evidence,  observed  the  demeanor  of  the  witnesses, 
scrutinized,  in  person  or  by  its  agents,  the  originals  of  book 
entries  and  record  data,  a  fortiori,  it  would  be  more  diffi¬ 
cult  for  a  successor  commission  or  a  court  to  then  accu¬ 
rately  settle  the  many  perplexing  questions  of  fact  and  law 
involved,  on  a  bare  record  of  evidence  devitalized  by  agte. 
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And  if  the  commission’s  decision,  unreviewed,  would  raise 
any  presumptnon  of  correctness,  as  argued  by  licensee,  may 
it  not  be  said  with  equal  force  that  the  company’s  claim  of 
cost,  made  under  the  sanction  of  oath,  in  regard  to  matters 
as  to  which  it  has  peculiar  knowledge,  and  in  the  mean¬ 
time  uncensored  or  unchallenged,  might  later  raise  a  pre¬ 
sumption  that  such  claim  was  just  and  right? 

It  is  not  to  be  doubted  that  Congress  was  prompted,  at 
least  in  part,  to  the  enactment  of  the  Federal  water  power 
act  and  particularly  to  the  inclusion  therein  of  the  pro¬ 
cedure  for  promptly  investigating  and  determining  the  ac¬ 
tual  original  cost  of  projects,  by  its  knowledge  of  the  prac¬ 
tice  by  some  water  power  companies  of  including  in  their 
“capital  investment”  unreal  and  fabricated  cost  items. 
Such  abuses  inevitably  result  in  the  public  being  required 
to  pay  earnings  upon  an  investment  base  unsupported  by 
fact,  and  purchasers  of  securities  are  thus  misled  by  reli¬ 
ance  upon  fictitious  assets  behind  such  securities.  Every 
consideration  of  law  and  sound  public  policy,  it  seems  to  me, 
supports  the  view  that  the  commission  has  jurisdiction  and 
should  exercise  it  now. 

Without  attributing  to  licensee  any  purpose  to  resort  to 
obstructive  tactics  and  recognizing  fully  the  right  of  every 
citizen  to  have  every  conceived  right  freely  and  fully  pre¬ 
sented  to  the  courts,  and  believing  that  effective  regula¬ 
tion  is  beneficial  alike  to  the  power  companies,  its  custom¬ 
ers,  and  security  holders,  I  am  persuaded  that  the  ultimate 
success  or  failure  of  regulation  is  largely  dependent  upon 
two  factors:  (1)  The  willingness,  even  desire,  of  the  com¬ 
panies  to  have  all  of  their  affairs  fully  explored  and  honestly 
regulated,  in  which  tedious  and  vexatious  process  they  will 
cooperate  with  administrative  bodies  to  make  regulation 
simpler,  less  expensive,  and  more  expeditious;  (2)  the 
recognition  by  commissions  of  the  duty  to  vitalize  regula¬ 
tion  and  make  it  really  regulate,  to  the  end  that  every  public 
interest  be  fully  protected  and  that  the  operating  com¬ 
panies  be  allowed  a  fair  return  on  investment,  thus  en¬ 
couraging  the  investing  public  to  provide  the  necessary 


597 


means  for  operation  and  expansion  of  the  industry,  and 
making  increasingly  available  to  society  this  essential 
agency  at  fair  rates.  This  practicable  result  may  be  best 
promoted  at  times  by  cooperation,  but  there  may  also  be 
necessity,  on  occasion,  for  invoking  the  limit  of  lawful  au¬ 
thority.  But  in  so  doing  there  should  be  neither  autocratic 
nor  bureaucratic  attitude,  no  resort  to  technicalities  to  the 
denial  of  substantial  justice,  no  meddling  in  purely  manag¬ 
erial  functions,  nor  any  willingness  to  unjustly  contribute}  to 
a  loss  of  public  confidence  in  any  particular  company  !  or 
the  industry  generally. 

I  do  not  share  the  opinion  of  some  that  regulation  has 
failed.  It  has  accomplished  much.  But  it  is  not  to  be  denied 
that  it  could  accomplish  more,  to  the  common  benefit  j  of 
power  companies  and  the  public  alike,  through  a  kind  and 
degree  of  regulation  which  would  be  protective  and  bene¬ 
ficial  to  every  honest  interest  affected.  This  is  not  too  milch 
for  which  to  hope  and  strive  with  a  measure  of  optimism 
and  confidence. 

1020  Cost  of  Lands,  Etc.  ' 

II.  The  licensee  claimed  $3,500,000  as  the  cost  of  project 
lands,  water  rights,  and  franchises.  The  commission  al¬ 
lowed  $76,135.09  and  rejected  the  balance  of  the  claim.  The 
company  rests  its  claim  upon  two  separate  but  interdepen¬ 
dent  contentions,  one  economic  and  the  other  legal. 

First,  it  builds  up  a  structure  of  economic  value  for  these 
lands.  It  computes  the  potential  power  production  of  tips 
project,  the  cost  of  producing  the  power,  and  the  incoijne 
from  the  sale  of  the  power  at  prevailing  wholesale  rates. 
Against  this,  it  estimates  a  higher  cost  of  producing  a  like 
amount  of  power  by  the  steam  method.  It  then  capitalizes 
at  8  per  cent  the  income  differential,  or  saving,  between 
steam  and  water  power  methods,  and  contends  that  the  Re¬ 
sultant  $3,500,000  is  the  value  of  these  lands  and  waRer 
rights  for  power  purposes. 

While  my  conclusions  as  to  the  cost  of  this  land  are  based 
upon  legal  rather  than  economic  considerations,  nevertlie- 
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less  the  company’s  economic  argument  is,  in  my  judgment, 
fallacious,  and  justifies  comment  thereon.  Viewed  most 
favorably,  it  is  based  not  upon  facts  but  upon  estimates  and 
assumptions.  No  such  foundation  of  “shifting  sands”  can 
possibly  afford  security  for  the  superstructure  of  value 
raised  thereon. 

Some  of  the  company’s  contentions,  either  made  directly 
or  by  necessary  implication,  which  I  can  not  accept,  are : 

(a)  That  it  has  a  right  to  capitalize  the  economic  value 
inherent  in  the  water-power  site.  This  assumes  an  absolute 
and  unqualified  ownership  in  a  great  natural  resource,  viz, 
the  water  power  in  a  navigable  stream.  Such  assumption 
is  contrary  to  fundamental  law,  as  it  denies  the  paramount 
public  interest  therein.  To  harness  and  hitch  to  home  and 
industry  the  prancing,  leaping,  racing  horsepower  coursing 
down  our  navigable  streams  is  a  right  which  belongs  to  the 
people.  Therefore,  savings  in  power  costs  through  develop¬ 
ment  of  public  waters  belong  to  the  public  and  can  not  be 
taken  from  it  and  given  to  the  power  company  in  the  guise 
of  land  values. 

In  the  case  of  the  United  States  v.  Chandler-Dunbar  Com¬ 
pany,  229  U.  S.  53,  the  Supreme  Court  disallowed  $550,000 
claimed  as  “the  present  money  value  of  the  rapids  and  falls 
to  the  Chandler-Dunbar  Co.  as  riparian  owners  of  the  shore 
and  appurtenant  submerged  land”  (p.  74)  which  had  been 
allowed  by  the  lower  court  as  “estimated  value  of  the  water 
power”  (p.  58).  The  court  further  said  “that  the  running 
water  in  a  great  navigable  stream  is  capable  of  private 
ownership,  is  inconceivable”  (p.  69)  and  that  since  “these 
‘additional’  values  were  based  upon  the  erroneous  hypo¬ 
thesis  that  that  company  had  a  private  property  interest  in 
the  water  power  of  the  river  *  *  •”  and  that  since  the  claim¬ 
ant,  as  riparian  owner,  “had  no  such  vested  property  right 
in  the  water  power  inherent  in  the  falls  and  rapids  of  the 
river,  and  no  right  to  place  in  the  river  the  works  essential 
to  any  practical  use  of  the  flow  of  the  river,  the  Govern¬ 
ment  can  not  be  justly  required  to  pay  for  an  element  of 
value  which  did  not  inhere  in  these  parcels  as  upland.  The 
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Government  had  dominion  over  the  water  power  of  the 
rapids  and  falls  and  can  not  be  required  to  pay  any  hypo¬ 
thetical  additional  value  to  a  riparian  owner  who  had  no 
right  to  appropriate  the  current  to  his  own  commercial  use. 
These  additional  values  represent,  therefore,  no  actual  lpss, 
and  there  would  be  no  justice  in  paying  for  a  loss  suffered 
by  no  one  in  fact.,’  (p.  76.) 

Since  a  riparian  owner  has  only  a  qualified  title  in  the 
banks  and  bed  of  a  navigable  stream  and  can  not,  by  virtjue 
of  any  right  of  ownership,  develop  the  water  power  inherent 
therein,  it  follows  that  it  can  neither  sell  nor  buy  “these  gd- 
ditional  values”  inherent  in  the  potential  power  in  public 
waters.  This  peculiar  value,  imparted  by  nature,  is  the 
heritage  of  the  people. 

1021  The  Mitchell  Dam  project  is  on  the  Coosa  Rivers  a 
navigable  stream,  and  the  water  power  could  only  he 
developed  through  Government  franchise  or  license.  Con¬ 
gress  effectively  protected  the  public  interest  in  this  and  all 
like  public  property  by  providing  in  section  14  of  the  Fed¬ 
eral  water  power  act  that  there  shall  not  be  included  in  the 
net  investment  of  any  project  any  evaluation  of  the  license 
or  of  any  Government  property  covered  by  the  license.  It 
further  limited  the  license  period  to  a  maximum  of  50  years 
and  made  specific  provision  for  the  recapture  of  licensed 
projects  at  the  expiration  of  the  license,  at  the  option  of  the 
Government,  upon  payment  of  only  the  net  investment,  npt 
to  exceed  the  then  fair  value  of  the  project.  With  such  legis¬ 
lative  declaration  of  enlightened  public  policy,  this  coijn- 
mission  would  be  recreant  to  its  public  duty  as  trustee  fpr 
the  conservation  and  administration  of  these  natural  re¬ 
sources  if  it  should  knowingly  permit,  through  any  deviqe, 
whether  economic  or  legal,  the  exploitation  of  this  public 
wealth  for  private  profit,  to  the  denial  of  a  fair  and  just  par¬ 
ticipation  therein  by  society. 

Even  if  it  be  admitted,  for  the  sake  of  argument,  that  tljie 
power  company  has  the  absolute,  unqualified  title  to  these 
waters,  still  the  calculations  submitted  in  evidence  assume 
as  facts,  over  a  long  period  of  time,  certain  inconstant  ele- 
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ments  which  are  continuously  changing  and  have  no  fixity. 
For  illustration,  the  cost  of  coal  could  be  ascertained  in  1913 
■when  these  comparisons  were  made,  but  in  the  course  of  time 
that  cost  may  increase  or  decrease,  to  what  extent  no  one 
can  foretell.  Again,  the  efficiency  of  the  steam  plant  is  con¬ 
stantly  increasing,  as  is  also  that  of  water  power  genera¬ 
tion,  and  we  dare  not  conclude  as  a  fact  that  ratios  of  cost 
and  efficiency  will  continue  constant  and  unvarying.  Future 
advances  in  science  probably  will  affect  this  economic  equa¬ 
tion.  How  and  to  what  degree  we  can  not  foresee.  I  can 
not  base  a  decision  of  fact  on  even  factual  probabilities. 
Yet  I  must  follow  the  guesses  and  assumptions  of  facts  by 
licensee  if  I  accept  its  theory  of  “economic  value.” 

Again,  this  complex  synthesis  by  the  company  necessarily 
includes  the  further  enigmatical  elements  of  an  assumed 
constant  and  uninterrupted  demand  for  an  output  of  power 
by  the  hydroelectric  process,  which,  as  to  both  volume  and 
constancy,  can  only  be  estimated.  These  are  not  facts, 
but  only  assumptions  piled  upon  assumptions.  Changing 
social,  economic,  and  natural  conditions  may  and  probably 
will  affect,  in  an  unknown  and  unknowable  degree,  both 
production  and  consumption.  This  leaves  us  in  the  domain 
of  uncertainty  without  factual  guides. 

Yet  another  postulate  by  the  licensee  is  that  the  prevailing 
rate  in  1913,  at  which  the  sale  of  this  estimated  power  was 
calculated,  will  remain  static.  This,  to  say  the  least,  implies 
a  rather  pessimistic  prophecy  against  public  interest. 
Through  substantial  rate  reductions  since  then  we  already 
know  this  to  be  false  prophecy.  Indeed,  it  may  be  reason¬ 
ably  expected  that  with  the  contributions  of  science,  in¬ 
creased  efficiency  in  management  and  operation,  increased 
consumption,  and  the  influence  of  regulation,  power  price 
levels  may  yet  be  substantially  lowered. 

From  all  of  which  it  is  therefore  evident  that  many  im¬ 
portant  elements,  treated  as  facts,  entering  into  the  syn¬ 
thetic  value  claimed  by  the  company,  are  subject  to  kaleido¬ 
scopic  change  and  are  therefore  unreliable  as  criteria  of 
value. 
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The  licensee,  contending  that  it  has  established  the  valua¬ 
tion  of  these  lands,  next  proceeds  to  its  further  contention 
that  the  cost  to  the  licensee  of  these  lands  is  equal  to  the 
said  value.  In  support  of  this  contention  it  is  argued  that 
the  merger  in  1913  of  the  Alabama  Power  Co.,  with  four 
other  corporations,  effected  a  new  corporate  entity  of  the 
same  name  and  thereby  vested  title  to  the  project  lands!  in 
the  so-called  new  Alabama  Power  Co.  at  a  cost  of  $3,500,000. 
All  five  corporations  were  admittedly  affiliates  and  wholly 
owned  and  controlled  by  the  Alabama  Traction,  Light 
1022  &  Power  Co.,  Ltd.  Furthermore,  the  old  Alabama 
Power  Co.  owned  all  of  the  lands  necessary  for  this 
project  except  one  small  parcel.  It  is  interesting  and  highly 
significant  to  note  that  in  this  merger  “purchase”  the  new 
company  issued  to  the  holders  of  the  stock  of  the  old  com¬ 
pany  70,000  shares  in  exchange  for  50  shares,  each  issue 
having  a  par  value  of  $100.  Thus,  through  the  merger  de¬ 
vice,  we  see  an  exchange  of  stock  at  the  ratio  of  1,400  shades 
for  each  original  share  in  the  same  corporation. 

That  the  directors  of  the  several  merging  corporations 
passed  resolutions  declaring  the  assets  of  the  merging  cor¬ 
porations  to  be  worth  the  greatly  enhanced  sum  that  the 
merger  corporation  was  paying,  is  not  convincing  when  we 
know  that  there  was  no  opportunity  for  independent  deal¬ 
ing  and  that  such  consent  to  or  approval  of  this  inflated 
value  was  only  pro  forma.  In  such  circumstances  it  is  ciur 
duty  to  look  at  this  transaction  with  a  scrutinizing  eye  and 
also  to  “pierce  the  veil”  to  discover  the  dictator  or  parent 
to  whose  imperial  will  its  child  is  necessarily  subservient. 
It  is  likewise  my  opinion  that  officers  and  directors  of  public 
utilities  are  trustees,  not  only  for  the  stockholders,  but  also 
for  the  public  affected  by  their  official  action,  and  that  they 
fail  to  discharge  this  duty  if  they  permit  or  encourage  traf¬ 
ficking  in  public-utility  properties  to  the  undue  advantage 
of  the  stockholder  and  against  the  legitimate  economic  in¬ 
terests  of  the  consumer.  For  these  reasons,  as  well  as  those 
mentioned  in  the  commission  opinion,  this  merger  “cost” 
contention  is  without  foundation  in  law  or  in  fact. 

! 

i 
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It  is  further  significant  to  me  that  in  the  merger  agree¬ 
ment  of  1913,  prior  to  the  adoption  of  the  Federal  water 
power  act  in  1920,  the  merging  companies  solemnly  repre¬ 
sented  to  the  sovereign  State  of  Alabama  in  their  appli¬ 
cation  for  the  merger  charter  that  the  four  companies,  nam¬ 
ing  them, 

shall  be  merged  into  and  with  the  said  Alabama  Power  Com¬ 
pany  *  *  *  but  which  shall  not  be  a  new  corporation  *  *  *. 

And  further  that — 

It  is  the  intention,  purpose,  and  agreement  of  the  parties 
that  the  Alabama  Power  Company  shall  be  and  is  hereby 
continued  in  existence  as  the  consolidated  corporation  and 
that  a  new  corporation  shall  not  be  formed  by  this  agree¬ 
ment. 

In  the  light  of  these  declarations  it  is  clear  that  the  pro¬ 
moters  of  this  merger  not  only  did  not  then  intend  to  create 
a  new  corporation,  but  for  reasons  then  controlling  they 
made  certain,  as  plainly  as  language  could  express  it,  that 
the  identity  of  the  Alabama  Power  Co.  should  not  be  af¬ 
fected  in  the  least.  For  the  licensee  to  now  make  a  conten¬ 
tion  in  direct  contradiction  of  the  plain  terms  of  the  char¬ 
ter  naturally  suggests  inquiry  as  to  what  motive  or  present 
interest  would  prompt  such  a  “fast  and  loose’ ’  position. 
Possibly  this  contention  is  designed  to  meet  the  “cost”  re¬ 
quirements  of  the  statute,  adopted  after  the  merger. 

The  Federal  water  power  act,  enacted  in  1920,  defines 
“net  investment”  as  “the  actual,  legitimate  original  cost” 
and  in  section  4  (a)  it  requires  licensees  to  file  a  statement 
showing  the  “price  paid  for  water  rights,  rights  of  way, 
lands  or  interest  in  lands”  and  in  section  14  still  further 
provides  that  “the  values  allowed  for  water  rights,  rights 
of  wav,  lands  or  interest  in  lands  shall  not  be  in  excess  of 
the  actual,  reasonable  cost  thereof  at  the  time  of  the  acquisi¬ 
tion  by  the  licensee.” 

By  applying  for  and  receiving  a  license  under  this  act, 
the  Alabama  Power  Co.  subjected  itself  to  these  statutory 
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requirements  and  must  therefore  show,  not  value,  buf  the 
actual  legitimate  original  cost  to  it  of  the  lands  in  question. 

If  it  should  now  admit  that  its  corporate  identity  is 
1023  the  same  as  it  was  in  1913,  before  the  mergef,  at 
which  time  it  owned  most  of  the  lands  involved  in|this 
project,  it  could  only  claim  or  show  such  consideration  as 
it  actually,  originally  paid  for  these  lands.  There  can  be 
no  escape  from  these  provisions  of  the  statute  by  denying 
the  continuity  of  the  corporate  existence,  for  both  the  facts 
and  the  law  plainly  identify  the  licensee  as  the  same  Ala¬ 
bama  Power  Co.  referred  to  in  the  merger  charter,  which 
says  it  “shall  not  be  a  new  corporation.” 

But  even  if  it  be  admitted,  for  the  sake  of  argument,  piat 
the  merger  of  these  affiliated  corporations  under  common 
control  resulted  in  the  creation  of  a  new  corporation,  I 
am  of  the  opinion  that  such  merger  could  not  create  lanv 
new  value  or  cost  for  these  lands  because  of  the  restrictive 
provisions  of  the  statute  in  this  respect.  The  triple  statu¬ 
tory  rule  for  testing  the  cost  to  the  licensee  of  this  ^and 
is  that  such  cost  must  be  actual,  legitimate,  and  original; 
actual,  as  distinguished  from  fictitious  or  fabricated ;  legiti¬ 
mate,  as  opposed  to  collusive  or  unreasonable ;  and  original, 
as  forbidding,  by  intercorporate  trading  or  other  devices, 
any  added  costs.  These  and  like  statutory  safeguards  \|ere 
directed  by  Congress  toward  the  prevention  of  capita}  in¬ 
flation  through  merger  or  otherwise  and  such  considera¬ 
tions  were  doubtless  the  rationale  of  the  adoption  of  j  the 
act. 

To  agree  that  the  magic  of  this  merger  could  multiply:  the 
original  cost  of  water-power  lands  of  the  Coosa  R}ver 
from  less  than  $100,000  to  $3,500,000  would  be  to  attribute 
to  the  corporation  the  legendary  power  of  King  Midas  yrho, 
when  he  bathed  in  the  Pactolus,  is  said  to  have  left  the  sahds 
of  the  river  ever  after  full  of  gold. 

Dixie  Construction  Co.  Fee 

i 

The  licensee’s  claim  for  an  allowance  of  the  Dixie  Con¬ 
struction  Co.  fee  of  $183,540.15  as  a  part  of  the  capital 
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investment  is,  in  my  opinion,  properly  denied  by  the  com¬ 
mission,  for  reasons  set  out  in  the  opinion  in  chief,  viz,  that 
the  Dixie  Construction  Co.  was  a  subsidiary  of  and  wholly 
owned  by  the  licensee,  that  the  officers  of  the  two  corpora¬ 
tions  were  identical,  that  the  construction  company  was  no 
more  than  a  department  of  the  licensee  company,  that  no 
good  reason  had  been  shown  for  creating  the  separate  cor¬ 
porate  entity,  that  licensee  could  not  have  claimed  a  profit 
on  the  construction  had  it  done  the  work  itself. 

It  is  interesting  further  to  note  that  the  construction  was 
done  under  a  blanket,  cost-plus  contract,  and  the  evidence 
shows  that  the  parent  company  wholly  financed  the  con¬ 
struction  operations;  that  there  was  complete  dependence 
upon  and  subservience  to  the  will  of  the  parent  by  its  sub¬ 
sidiary,  that  arm’s  length  bargaining  between  the  two  was 
impossible,  and  that  such  an  arrangement,  instead  of  effect¬ 
ing  economies,  would  more  likely  encourage  extravagance, 
since  increased  construction  costs  would  mean  increase  of 
fee,  which  fee,  after  being  claimed  by  licensee  in  its  capital 
investment  account,  was  paid  back  to  licensee  as  dividends, 
earned  from  a  public  corporation  by  a  private  corporation 
not  subject  to  regulation.  Under  the  circumstances  the 
allowance  of  this  fee  would  seem  to  be  approving  the  pass¬ 
ing  of  a  bounty  by  the  left  hand  to  the  right  hand,  but  with¬ 
out  the  Biblical  virtue  of  innocence  of  its  transfer.  The  law 
deals  with  the  substance  of  such  a  transaction  as  if  the 
agency  did  not  exist.  Chicago,  M.  &  St.  P.  Ry.  v.  Minn. 
Civ.  Assn.,  247  U.  S  490. 

An  additional  reason  influenced  me  to  the  denial  of  this 
fee,  viz,  that  the  statute  requires  the  commission  to  find  the 
actual  legitimate  original  cost  of  the  project,  which  clearly 
implies  that  no  profit  shall  be  allowed  on  services  rendered 
by  licensee  itself,  and  also  that  no  profit  may  be  tacked  on 
by  employment  of  a  wholly-owned  subsidiary.  This 
1024  precise  question  has  not  been  adjudicated  under  any 
statute  like  that  controlling  here,  providing  for  find¬ 
ing  actual  cost,  as  distinguished  from  fair  value,  etc.  In 
the  cases  of  Smith  v.  Illinois  Bell  Telephone  Company,  282 


605 


U.  S.  133  and  Western  Distributing  Company  v.  Public 
Service  Commission  of  Kansas,.  285  U.  S.  119,  we  have!  the 
last  two  pronouncements  of  the  Supreme  Court  on  iriter- 
corporate  contracts.  In  these  cases  the  subsidiary  com¬ 
panies  were  wholly  owned  and  controlled  and  the  terms  of 
the  contract  dictated  by  the  parent  company,  and  the  profit 
of  the  subsidiary  returned  to  the  parent  company,  as  in  the 
instant  case.  The  court  was  concerned  with  only  the  iirst 
provision,  namely,  that  there  was  common  control,  and  held 
that  this  fact  gave  the  State  commissions  the  right  to  fallow 
and  consider  the  cost  of  the  services  to  the  parent  comphnv. 
The  further  question,  whether  the  State  commissions  had 
the  right  to  exclude  all  profit  elements  or  should  allow  a 
reasonable  profit,  was  not  decided  by  the  court.  But  wlhen 
the  statute,  as  here,  expressly  prohibits  the  allowance  of 
anything  more  than  the  “actual  legitimate  original  cost,” 
I  am  of  the  opinion  that  the  true  inquiry  is:  What  is  the  ac¬ 
tual  out-of-pocket  cost  to  the  licensee?  This  fact  foundj  no 
element  of  profit,  reasonable  or  otherwise,  direct  or  j  in¬ 
direct,  should  be  added. 

Dissenting  Opinion 

My  dissent  from  the  allowance  of  $152,814.31  as  “organi¬ 
zation  expense”  goes  not  to  the  approval  of  the  amount, 
in  which  I  concur,  but  only  to  the  adoption  of  the  stipula¬ 
tion  between  the  company  and  the  commission,  which  classi¬ 
fied  as  capital  investment  this  expense  item  incident  to  ;the 
sale  of  preferred  stock.  I  also  dissented  from  two  other 
stipulations  on  the  grounds  that,  in  my  opinion,  they  in¬ 
corporated  inferences  of  facts  and  conclusions  of  law,  hut 
since  these  settled  no  amounts  and  had  no  effect  upon  jthe 
commission’s  action,  there  is  neither  desire  nor  reason  'for 
discussing  my  dissent  as  to  these  two. 

Through  oversight,  I  suppose,  this  item  of  expense  was 
not  originally  claimed  by  the  licensee,  but  in  the  investiga¬ 
tions  by  the  commission’s  accounting  division  it  was  foiimd 
that  this  expenditure  had  been  made  and  it  was  set  up  and 
recommended  for  approval.  This  was  eminently  proper. 
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Any  other  course  would  be  repugnant  to  our  sense  of  fair 
play  and  justice. 

The  only  question  I  raise  is :  Whether  this  expense,  un¬ 
der  a  correct  interpretation  of  the  statute  and  accounting 
rules  of  the  commission,  should  be  classified  as  capital  in¬ 
vestment  or  be  amortized? 

The  Federal  water  power  act,  section  3,  defines  “net  in¬ 
vestment’ ’  in  a  project  as  the  “actual  legitimate  original 
cost,”  plus  similar  cost  of  additions  thereto  and  better¬ 
ments  thereof  and  minus  depreciation  reserves  and  certain 
other  items  therein  set  out.  The  commission’s  rule  here 
applicable  is  found  in  its  system  of  accounts,  Account  301, 
“Organization,”  and  provides  for  allowance  of  fees  and 
costs  incident  to  incorporating,  organizing,  and  putting  a 
company  “in  readiness  to  do  business;”  also  payment  for 
services  of  promoters  and  counsel.  It  further  allows 
“costs  incident  to  preparing  and  filing  certificates  of  au¬ 
thorization  of  increase  of  capital  stock  and  to  the  negotia¬ 
tion  and  issuance  of  stock  thereunder,  and  of  preparng  and 
filing  certificates  of  amendment  of  articles  of  incorporation. 
This  account  should  not  include  any  discount  on  stocks  or 
securities  issued  nor  should  it  include  any  cost  incident  to 
negotiating  loans  and  selling  bonds  or  other  evidences  of 
indebtedness.”  This  rule  is  to  be  interpreted  in  the  light 
of  the  statutory  requirements,  in  determining  whether  this 
preferred  stock  issue  expense  can  be  included  in  the  intan¬ 
gible  fixed  capital  accounts. 

It  is  my  opinion  that  where,  as  in  this  case,  the  cost  of 
construction  was  paid  in  cash,  the  statute  limits  the  com¬ 
mission  to  inclusion  in  the  actual  legitimate  cost  of 
1025  the  project  of  only  the  actual  money  expended,  treat¬ 
ing  as  actual  expenditures  the  cash  funds  provided 
for  construction  purposes  plus  interest  thereon,  paid  or  ac¬ 
crued,  during  the  construction  period,  and  a  proper  pro¬ 
portion  (that  assignable  to  the  construction  period)  of 
the  discount  and  expense  incurred  in  providing  such  funds. 
This  expense  of  $152,814.31  was  not  and  could  not  have 
been  actually  put  into  construction,  as  it  is  admittedly  a 
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cost  of  obtaining  a  certain  net  amount  of  money  which  yras 
then  used  in  construction.  If  the  rule  appears  to  allow!  as 
capital  investment  money  not  put  into  construction  nor  ex¬ 
pended  in  the  original  organization  of  the  company,  it  goes 
beyond  the  limitations  of  the  statute  and  to  that  extent  is 
invalid.  To  write  into  the  capital  investment  the  cost  of  ob¬ 
taining  money  means  that  if  the  project  is  recaptured  the 
Federal  Government  or  other  new  owner  must  pay  this  ex¬ 
penditure  as  a  part  of  the  “net  investment,”  but  would  not 
and  could  not  receive  in  return  for  such  payment  any  tan¬ 
gible  property  or  any  interest  therein.  Furthermore,  the 
inclusion  of  this  amount  in  the  capital  investment  would 
to  that  extent  permanently  increase  the  rate  base.  I  im 
unable  to  find  in  the  statute  or  the  commission’s  accounting 
rules,  as  limited  by  the  statute,  any  provision  either  requir¬ 
ing  or  supporting  such  procedure. 

But  even  if,  for  the  sake  of  argument,  the  rule  may  Ibe 
interpreted  to  permit  such  inclusions,  I  am  of  the  opinion 
that  the  commission  should  not  allow  this  item  of  expense 
as  a  part  of  the  fixed  capital,  for  the  reason  that  there  are 
no  allegations  or  evidence  before  it  to  show  that  in  order 
to  issue  such  preferred  stock  it  was  necessary  for  the  com¬ 
pany  to  incur  additional  expense  in  “preparing  and  filing 
certificates  of  authorization  to  increase  capital  stock  and 
the  negotiation  and  issue  of  stock  thereunder  and  of  pre¬ 
paring  and  filing  certificates  of  amendments  of  articles  of 
incorporation.”  Failing  to  show  such  facts,  the  company 
has  failed  to  bring  this  expense  within  the  most  liberal 
interpretation  of  this  commission’s  accounting  rule. 

The  treatment  and  classification  of  costs  incident  to  seal¬ 
ing  the  preferred  stock  as  here  proposed  seem  to  me  to  be 
supported  by  our  accounting  rule  No.  394,  which  provides, 
in  substance,  that  discounts  and  expenses  incident  to  issu¬ 
ance  of  bonds  shall  only  be  charged  to  fixed  capital  upon 
the  ratio  which  the  period  from  the  date  of  issuance  cjf 
such  securities  to  the  date  of  completion  of  the  project  beaijs 
to  the  entire  life  of  the  securities  issued.  In  other  words, 
that  the  project  cost  shall  only  bear  its  equitable  propor- 
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tion  of  the  expense  incurred  in  issuing  bonds,  such  propor¬ 
tion  being  the  amount  equitably  assignable  to  the  construc¬ 
tion  period  when  consideration  is  given  to  the  entire  life 
of  the  bonds.  Since  the  construction  period  normally  rep¬ 
resents  but  a  small  fraction  of  the  term  or  life  of  the  bond 
issue,  the  result  is  that  only  a  very  small  portion  of  the  ex¬ 
pense  of  issue  is  chargeable  against  fixed  capital  and  the 
balance  is  required  to  be  amortized  out  of  income  over  the 
period  of  the  life  of  the  securities. 

In  the  instant  case,  preferred  stocks,  instead  of  bonds, 
were  issued,  but  the  purpose  and  effect  was  the  same, 
namely,  to  raise  money  for  construction  purposes.  Ad¬ 
mittedly,  if  bonds  instead  of  stock  had  been  issued  only  an 
equitable  and  small  part  of  the  cost  incident  thereto  could 
be  allowed  as  a  charge  to  fixed  capital.  The  principle  should 
govern  regardless  of  whether  bonds  or  stocks  are  used  to 
procure  the  money  and  of  the  further  fact  that  capital 
stock  has  no  maturity  date. 

For  these  reasons,  I  am  of  the  opinion  that  only  an  equit¬ 
able  portion  of  this  expenditure  should  be  included  in  fixed 
capital  and  that  the  balance  should  be  amortized  during 
the  license  period  of  50  years. 

(Respondents  order  of  Nov.  7, 1932  entered  after  the  above 
opinion  was  rendered  is  set  forth  ante  p.  -'-2 - .) 


Application  for  Rehearing. 

1050  Project  No.  82 — Mitchell  Dam 


Alabama  Power  Company,  Licensee 


Comes  the  licensee,  Alabama  Power  Company,  and  ap¬ 
plies  to  the  Commission  for  a  rehearing  and  reconsideration 
of  the  issues  involved  and  petitions  the  Commission  for  mod¬ 
ification  of  the  order  of  the  Commission  in  this  cause,  dated 
July  14,  1932,  and  of  the  opinion  released  July  29,  1932. 

The  licensee  further  petitions  the  Commission  for  suspen¬ 
sion  of  the  order  adopted  by  the  Commission  November  7, 


1932,  pending  consideration  of  this  petition  and  for  grounds 
of  this  application  and  petition  says: 

i 

New  Evidence 

I 

i 

1.  The  licensee  desires  to  present  for  the  consideration 
of  the  Commission  a  deed  from  Alabama  Power  &  Electric 
Company  to  Alabama  Power  Company,  executed  January 
15, 1912,  conveying  all  the  lands  owned  by  the  grantor  com¬ 
pany  at  the  Lock  14  site  and  the  Lock  12  site.  The  existence 
of  such  deed  was,  of  course,  not  known  to  representatives 
of  this  licensee  heretofore  appearing  before  the  Commis¬ 
sion. 

i 

i 

1051  State  of  Alabama, 

Jefferson  County. 

Before  me,  L.  J.  Tyner,  a  notary  public  in  and  for  j  said 
county  and  said  state,  personally  appeared  J.  P.  Woodson, 
who,  after  being  first  duly  sworn  according  to  law,  deposes 
and  says  that  he  was  on  April  26,  1932  an  employee  of  the 
licensee,  Alabama  Power  Company,  in  the  Fixed  Capital 
Records  Department,  and  had  been  in  the  employ  of  the 
licensee  for  sixteen  years.  That  in  the  preparation  of  the 
stipulation  in  this  cause,  dated  April  26,  1932,  he  made  an 
examination  of  the  deeds  held  by  this  licensee  pertaining  to 
the  lands  at  the  site  of  Lock  14  on  the  Coosa  River  and  pre¬ 
pared  the  list  attached  to  the  said  stipulation,  that  in  such 
search  he  did  not  find  the  deed  from  Alabama  Power  & 
Electric  Company  to  Alabama  Power  Company  dated  Jan¬ 
uary  15, 1912,  and  the  existence  of  said  deed  was  not  known 
to  him  until  August  10,  1932. 


J.  P.  WOODSON 

i 

Sworn  to  and  subscribed  before  me,  this  15  day  of  No¬ 
vember,  1932. 

L.  J.  TYNER 

(Seal)  Notary  Public ,  Jefferson  County ,  Alabama 
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1052  Errors  of  Fact 

2.  The  Commission  erred  in  stating  that  the  licensee 
urges  that  the  Commission  is  bound  by  the  directors’  valu¬ 
ation  in  the  merger  of  1913  (Commission’s  Opinion  p.  5). 

3.  The  Commission  erred  in  finding  that  the  licensee  did 
not  support  a  greater  valuation  for  the  dam  sites  than  for 
the  reservoir  lands  (Commission’s  Opinion  p.  6). 

4.  The  Commission  erred  in  finding  that  the  issuance  of 
stock  in  the  merger  of  1913  was  not  based  upon  expenditures 
of  the  Traction  Company  (Commission’s  Opinion  p.  9). 

5.  The  Commission  erred  in  stating  that  in  computing  the 
cost  of  the  Mitchell  Dam  site  and  water  rights,  the  Commis¬ 
sion  gave  consideration  to  the  market  value  of  such  rights 
at  the  time  of  the  merger  of  1913  (Commission’s  Opinion 
p.  9). 

6.  The  Commission  erred  in  failing  to  find  the  cost  of  the 
rights  acquired  in  the  merger  from  Wetumpka  Power  Com¬ 
pany  included  in  the  Mitchell  Dam  project. 

7.  The  Commission  erred  in  finding  that  one  of  the  pay¬ 
ments  made  to  J.  T.  Newcomb  was  for  services  not  charge¬ 
able  to  this  project  (Commission’s  Opinion  p.  11). 

8.  The  Commission  erred  in  finding  that  the  Dixie  Con¬ 

struction  Company  was  organized  for  the  purpose 

1053  of  obtaining  profits  not  otherwise  allowable  under 
the  law  (Commission’s  Opinion  p.  12). 

9.  The  Commission  erred  in  computing  the  credit  due  the 
project  for  general  construction  equipment. 

Errors  of  Law 

10.  The  Commission  erred  in  holding  that  it  had  jurisdic¬ 
tion  to  disallow  at  this  time  any  items  claimed  by  the  licensee 
as  a  part  of  the  actual  legitimate  cost  of  this  project  (Com¬ 
mission’s  Opinion  p.  3). 

11.  The  Commission  erred  in  holding  that  cost  was  not  in¬ 
curred  by  this  licensee  in  the  merger  of  1913  (Commission’s 
Opinion  p.  4). 
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12.  The  Commission  erred  in  rejecting  the  par  value  of 
the  stock  issued  in  1913  as  evidence  of  the  value  of  i  the 
property  involved  in  such  merger  (Commission’s  Opinion 
P-  6). 

13.  The  Commission  erred  in  rejecting  as  evidence  the 
engineer’s  valuation  of  the  property  involved  in  the  1913 
merger  (Commission’s  Opinion  p.  6). 

14.  The  Commission  erred  in  holding  that  this  licensee’s 
right  to  develop  the  water  power  at  Mitchell  Dam  was  inot 
a  riparian  right  (Commission’s  Opinion  p.  9). 

15.  The  Commission  erred  in  holding  that  the  considera¬ 
tion  paid  by  the  Alabama  Traction  Light  &  Power 

1054  Company  should  be  measured  by  the  market  value  of 
bonds  rather  than  the  face  value  of  such  bonds  (Com¬ 
mission’s  Opinion  p.  10). 

16.  The  Commission  erred  in  holding  that  the  fee  paid  to 
Dixie  Construction  Company  was  not  a  proper  item  of  cost 
of  this  project  (Commission’s  Opinion  p.  11). 

17.  The  Commission  erred  in  holding  that  taxes  paidj  on 
project  lands  prior  to  July  1,  1918,  are  not  proper  items  of 
cost  of  this  project  (Commission’s  Opinion  p.  12). 

18.  The  Commission  erred  in  holding  that  interest  j  on 
items  of  expense  incurred  prior  to  July  1,  1918,  is  hot 
a  proper  part  of  the  cost  of  this  project  (Commissioh’s 
Opinion  p.  13). 

19.  The  Commission  erred  in  allowing  the  increment  cbst 
only  of  electric  energy  furnished  to  the  project  (Commis¬ 
sion’s  Opinion  p.  12). 

PREMISES  CONSIDERED,  the  licensee  prays  that  this 
Commission  grant  a  rehearing  on  the  issues  involved  in  this 
cause  and  upon  such  rehearing,  make  and  enter  an  order 
correcting  the  errors  heretofore  enumerated  and  modifying 
accordingly  the  order  and  opinion  heretofore  rendered.. 
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Licensee  further  prays  that  the  Commission  suspend  the 
order  adopted  November  7,  1932,  pending  consideration  by 
the  Commission  of  this  petition. 

Respectfully  submitted, 

MARTIN,  THOMPSON,  TURNER 
&  McWhorter 

WALTER  BOULDIN 

WEADOCK  &  WILLKIE, 

New  York  City; 

C.  A.  BEASLEY, 

Washington,  D.  C. 

Of  Counsel 
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Federal  Power  Commission 


Project  No.  82 — Mitchell  Dam 
Alabama  Power  Company — Licensee 


Opinion  No.  4- A 

Opinion  on  Application  for  Rehearing  and  Petition  for 
Modification  of  the  Commission’s  Order  and  Opinion 
No.  4. 

By  the  Commission : 

The  Commission  has  before  it  the  licensee’s  application 
filed  November  21,  1932,  for  rehearing  and  the  petition  for 
modification  of  Opinion  No.  4,  dated  June  30,  1932,  relating 
to  the  actual  legitimate  cost  of  the  above  entitled  project 
as  of  December  31, 1925.  Licensee  urges  its  application  for 
the  purpose  of  introducing  certain  newly-discovered  evi¬ 
dence,  and  reviewing  certain  alleged  errors  of  law  and  fact 
assigned  by  licensee  in  the  application. 
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The  new  evidence  is  described  as  a  deed  dated  January 
15,  1912,  conveying  all  the  lands  owned  by  the  Alabama 
Power  &  Electric  Company  at  Locks  12  and  14,  to  the|  Ala¬ 
bama  Power  Company.  These  lands  include  parcel  2jl4  at 
Lock  14  site,  for  which  an  allowance  was  made  in  the  Com¬ 
mission’s  decision  above  referred  to,  in  the  amount  of 
$22,856.75  as  its  actual  reasonable  cost  of  acquisition  by  the 
licensee.  That  allowance  was  based  upon  all  the  evidence 
before  the  Commission,  including  a  deed  showing  convey¬ 
ance  of  this  parcel  from  the  Alabama  Power  &  Electric  Com¬ 
pany  to  the  licensee  in  October,  1913 ;  evidence  show- 
1101  ing  its  proportional  cost  of  acquisition  as  part  of  the 
assets  of  Alabama  Power  &  Electric  Company, 
through  acquisition  of  that  company’s  stock  by  the  Alabama 
Traction,  Light  &  Power  Company  in  1912 ;  and  evidence  of 
its  proportional  cost  of  previous  acquisition  by  Alabama 
Power  &  Electric  Company  from  W.  P.  Lay  and  wifej  its 
previous  owners,  in  June,  1911. 

In  its  decision  above  referred  to,  the  Commission  held 
that  the  life  of  the  Alabama  Power  Company,  the  present 
licensee,  was  continuous  through  the  merger  of  June  18, 
1913.  The  only  effect  of  the  deed  here  offered  as  new  evi¬ 
dence,  therefore,  would  be  to  introduce  conflicting  evidence 
as  to  when  the  parcel  in  question  was  acquired  by  the  li¬ 
censee,  without  any  indication  that  a  greater  cost  mighfj  be 
shown  for  such  acquisition  than  that  which  has  already 
been  allowed.  Licensee  offers  no  evidence  as  to  what  ^he 
actual  consideration  paid  for  this  alleged  transfer  may  have 
been,  other  than  the  ten  dollars  recited  in  the  deed,  which  it 
assumes  to  be  merely  nominal.  On  the  contrary,  it  states 
that  it  has  been  unable  to  ascertain  the  actual  consideration 
given. 

Under  the  circumstances,  we  find  nothing  in  the  offer  sug¬ 
gesting  that  licensee’s  interests  have  been  in  any  way  prej¬ 
udiced  by  the  omission  of  this  evidence,  or  could  be  ijm- 
proved  by  its  introduction,  and  we  do  not  feel  warranted  in 
reopening  the  case  for  a  merely  technical  amplification  j  of 
the  record. 
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The  errors  of  law  and  fact  assigned  by  the  licensee,  with 
the  two  exceptions  noted  below,  represent  merely  differ¬ 
ences  of  judgment  as  to  the  inferences  of  fact  and  conclu¬ 
sions  of  law  warranted  upon  the  record,  and  a  rehearing 
upon  them  would  serve  no  other  purpose  than  a  re- 
1102  argument  of  the  case,  which  we  do  not  deem  war¬ 
ranted  by  any  of  the  reasons  assigned-  If,  contrary 
to  our  present  judgment,  any  of  the  assignments  are  meri¬ 
torious,  licensee  retains  the  privilege  to  raise  them  upon 
judicial  review  of  the  decision  when  an  appropriate  occa¬ 
sion  for  such  review  arises. 

The  two  exceptions  referred  to  relate  to  Assignments  of 
Error  Nos.  4  and  9.  As  to  the  former,  licensee  is  correct 
that  2,000  shares  of  stock  of  the  Alabama  Power  Company 
were  issued  for  that  of  the  Alabama  Power  Development 
Company  in  the  1913  merger  instead  of  750  shares,  as  stated 
in  the  decision,  the  latter  referring  properly  to  the  stock 
the  Development  Company  received  in  exchange.  The  re¬ 
sult  alters  the  conclusion  of  the  paragraph  referred  to,  to 
the  effect  that  more  than  thirty-five  times  as  much  stock 
was  issued  for  but  eight  times  as  much  property,  but  does 
not  affect  the  inference  drawn  from  this  comparison  that 
any  merger  costs  listed  in  Exhibit  6,  page  32,  could  not  have 
been  used  as  the  basis  of  distribution  of  merger  stock. 

As  to  Assignment  of  Error  No.  9,  licensee  mistakes  the 
amount  disallowed  in  the  Commission’s  opinion,  ($5,554.34) 
for  the  amount  allowed,  ($5,393.16),  but  is  correct  that  the 
allowance  should  have  been  $1,794.34,  leaving,  as  the  re¬ 
mainder  to  be  disallowed,  $9,153.16.  The  confusion  arose 
from  failing  to  treat  as  an  additional  credit  the  amount  of 
$4,393.16  agreed  upon  in  Item  10  (2)  of  the  stipulation  of 
December  7,  1931,  as  salvage  of  the  equipment  in  question 
in  addition  to  that  already  credited  by  licensee.  The  net 
result  of  the  correction  is  to  reduce  by  $3,598.82  the  actual 
legitimate  original  cost  of  the  project  as  fixed  and  de¬ 
termined  in  the  Commission’s  order  of  November  7, 
1932. 
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1103  An  order  will  accordingly  issue,  denying  the  appli¬ 
cation  for  rehearing  and  amending  the  actual  legiti¬ 
mate  original  cost  fixed  in  the  Commission’s  order  of  No¬ 
vember  7,  1932,  in  accordance  with  the  above  treatment  of 
licensee’s  Assignment  of  Error  No.  9. 

GEO.  OTIS  SMITH 
CLAUDE  L.  DRAPER  ! 
FRANK  R.  McNINCH  ! 

Dated  at  Washington,  D.  C. 

This  19th  day  of  December,  1932 
JOSEPH  R.  McCUEN 
Secretary. 

•  #  •  *  •  *  •  #  *  |  * 

(Respondent’s  Order  of  Dec.  19,  1932  entered  after  ; the 
above  opinion  is  set  forth  ante  p.  18.) 
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PROCEEDINGS  BEFORE  RESPONDENT  IN  1939 

AND  1940. 

1110  September  26,  1939 

In  the  Matter  of  Alabama  Power  Company- 
Project  No.  82 

Order  Fixing  Date  of  Hearing 

It  appearing  to  the  Commission  that  : 

The  decision  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  in  Alabama  Power  Company,  Appel¬ 
lant  v.  Frank  R.  McNinch,  et  al.,  (94  Fed.  (2)  601,  decided 
September  27,  1937)  remanded  to  the  Commission  for  fur¬ 
ther  consideration  the  following  items: 

(i)  The  cost  of  water  right  at  Lock  15; 

(ii)  The  total  cost  of  power  used  in  construction  exclu¬ 
sive  of  profit;  and 

(iii)  The  cost  of  financing,  engineering,  and  promotional 
services  rendered  prior  to  1913  for  which  a  claim  of  $3,- 
500,000  was  disallowed  by  the  Commission  to  the  extent  of 
$3,423,864.91. 

The  Commission  orders  that: 

A  public  hearing  be  held  on  November  6, 1939,  at  10  o  ’clock 
a.m.  in  the  Hearing  Room  of  the  Federal  Power  Commis¬ 
sion,  1757  K  Street,  N.W.,  Washington,  D.  C.,  for  the  pur¬ 
pose  of  affording  the  licensee  further  opportunity  to  intro¬ 
duce  evidence  on  those  matters  enumerated  above  which 
were  remanded  by  the  Court  of  Appeals  of  the  District  of 
Columbia  to  the  Commission  for  further  consideration. 
By  the  Commission. 

LEON  M.  FUQUAY, 

Secretary. 


617 


i 

i 

i 
i 

i 

i 

i 

Excerpts  from  Testimony  Before  Respondent  at  Hearing 
on  November  30,  December  4, 11, 12, 14, 1939;  January 
8  and  9,  1940. 

*  #  •  *  *  •  #  * 

1144  Whereupon, 

R.  E.  Howard,  Jr. 

called  as  a  witness  on  behalf  of  the  Licensee,  having  been 
first  duly  sworn,  w'as  examined  and  testified  as  follows : 

i 

Direct  Examination 

i 

By  Mr.  Turner : 

Q.  Will  you  please  state  your  name?  A.  R.  E.  Howard, 
Jr. 

Q.  You  are  employed  by  the  Licensee,  Alabama  Power 
Company,  are  you  not?  A.  Yes. 

Q.  In  what  position,  Mr.  Howard?  A.  General  Auditor. 
Q.  As  general  auditor  of  the  Company,  have  you,  some¬ 
time  in  the  recent  past,  made  an  analysis  of  the  cost  of 
money  to  the  Alabama  Pow’er  Company  during  the  period 
from  1920  to  1929,  inclusive?  A.  Yes,  I  have  made  an  jan- 
alysis  of  the  cost  of  bonds  and  preferred  stock  money  for 
the  Licensee  for  the  years  1920  to  1929,  inclusive. 

Q.  Will  you  please  state  what  your  analyses  show  yras 
the  cost  of  bonds  and  preferred  stock  money  to  ;the 

1145  Licensee  during  that  period?  A.  The  cost  of  bonds 
and  preferred  stock  during  the  period  1920  to  1^29, 

inclusive,  was  6.1  per  cent. 

Mr.  Goetz:  Mr.  Examiner,  may  I  interrupt  a  moment? 
WTe  would  like  to  call  one  of  the  men  from  our  staff  tp  be 
present  during  this  testimony.  We  did  not  know  the  j na¬ 
ture  of  it  when  it  started,  but  from  the  few  questions  a^ked 
we  feel  we  would  like  to  have  him  here. 

Mr.  Turner:  We  will  be  glad  to  suspend. 

The  Trial  Examiner:  Do  you  vrant  to  ask  for  a  suspen¬ 
sion? 
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Mr.  Goetz:  Just  for  five  minutes,  until  we  get  him  over 
here. 

The  Trial  Examiner:  Very  well. 

(A  short  interruption.) 

The  Trial  Examiner:  You  may  proceed,  gentlemen. 

Mr.  Goetz:  Mr.  Keporter,  will  you  read  what  has  gone 
before  in  Mr.  Howard’s  testimony? 

(The  record  was  read  by  the  reporter.) 

Bv  Mr.  Turner : 

w 

Q.  Did  the  stocks  and  bonds  outstanding  in  1929,  about 
which  you  have  testified,  remain  outstanding  through  1936, 
and  continue  to  pay  their  face  rate  of  interest  and  divi¬ 
dends?  A.  Yes. 

1146  Mr.  Turner:  You  may  have  the  witness. 

Cross  Examination 
By  Mr.  Shannon : 

Q.  Mr.  Howard,  have  you  prepared  anything  in  the  na¬ 
ture  of  a  tabulation  showing  the  method  and  considerations 
by  which  you  reached  the  overall  cost  of  money  of  6.1  per 
cent?  A.  Yes,  I  have  a  summary  of  the  bonds  for  the  years 
1920  to  1929,  inclusive. 

Q.  Will  you  give  us,  please,  the  detail,  that  is,  the  amount 
of  bonds  for  each  year,  and  whatever  information  you  have 
there?  A.  This  infonnation  shows  the  principal  amount 
of  bonds — would  you  like  for  me  to  read  it  into  the  record? 

Q.  That  is  correct,  if  you  will,  sir.  A.  $78,700,000;  de¬ 
ducting  the  discount  expense  premium,  and  so  forth,  of  $8,- 
925,667.42,  which  reduces  the  net  proceeds  to  $69,774,332.58. 

The  annual  interest  is  $3,735,000;  annual  amortization 
$255,019.07,  or  a  total  interest  and  amortization  of  $3,990,- 
019.07,  or  5.7  per  cent.  Net  proceeds  from  preferred  stock 
$26,729,076.08;  annual  dividends  $1,886,499;  per  cent  of  div¬ 
idends,  7  per  cent.  Net  proceeds  from  stocks  and  bonds 
$96,503,408.66.  Total  interest,  amortization  and  dividends, 
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$5,876,518.07.  Annual  cost  of  bonds  and  preferred 

1147  stocks  6.1  per  cent. 

Q.  Now  in  arriving  at  this  6.1  per  cent,  pleasej  ex¬ 
plain  the  method  that  you  followed.  In  other  words,  did 
you  take  the  cost  of  money  for  each  year?  Is  that  the  way 
you  did  it?  A.  This  is  the  total  money  during  the  entire 
period.  The  net  proceeds  divided  into  the  annual  interest 
and  dividends. 

Q.  Then  you  dealt  with  the  period  as  a  whole  rather  than 
by  years,  is  that  right?  A.  That  is  correct. 

Q.  And  you  figured  out  the  net  proceeds  as  against  the 
face  amount  and  came  out  with  your  cost  of  money,  is  that 
correct?  A.  That  is  correct. 

Q.  But  you  did  not  compute  this  by  years?  A.  Thi$  is 
the  net  proceeds  for  the  entire  period  divided  into  the  in¬ 
terest  and  dividend  rate  at  the  end  of  the  period. 

Q.  Please  explain,  Mr.  Howard,  wdiat  weighting,  if  any, 
you  used  in  arriving  at  this  6.1  per  cent?  A.  The  interest 
and  dividends  are  the  interest  and  dividends  on  the  secijiri- 
ties  outstanding  at  the  end  of  the  period.  The  6.1  i$  a 
simple  mathematical  entry  of  the  net  proceeds  from 

1148  the  securities  in  that  entire  period  divided  into  jthe 
effective  interest  and  dividend  rate  at  that  period. 

Q.  Will  you  explain  again  how  you  computed  the  cost  of 
money  on  the  preferred  stock?  A.  The  annual  dividend  of 
$1,886,499.— 

Q.  (Interposing)  May  I  interrupt?  That  is  the  annual 
dividend  for  the  total  period  on  the  preferred  stock?  A. 
That  is  the  annual  dividend  for  one  year. 

Q.  The  annual  dividend  for  one  year,  yes,  sir.  A.  That 
is  arrived  at  by  multiplying  the  number  of  shares  outstand¬ 
ing  at  the  rate  of  dividends  per  share. 

Q.  And  wThat  else  did  you  use  with  respect  to  the  pre¬ 
ferred  stock?  A.  Into  that  figure  vras  divided  the  net  pro¬ 
ceeds  from  the  sale  of  those  shares  outstanding. 

Q.  Now  did  you  do  that  for  each  year?  A.  The  net  pro¬ 
ceeds,  as  I  testified  to,  are  the  entire  proceeds  for  the 
period  1920  to  1929,  and  the  dividends  are  the  dividends  on 
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those  shares  outstanding  at  the  end  of  1929,  are  the  entire 
share  sold  during  that  period  1920  to  1929. 

Q.  Is  it  correct,  Mr.  Howard,  that  you  did  not  arrive  at  a 
cost  of  money  for  each  of  the  years  during  this 

1149  period?  A.  That  is  correct. 

Q.  And  you  arrived  at  your  cost  of  money  for  the 
whole  period —  A.  (Interposing)  That  is  correct. 

Q.  (Continuing) — 1920  to  1929,  without  any  weighting 
being  done  with  respect  to  the  individual  years?  A.  That 
is  correct. 

Q.  Or  issues?  A.  That  is  correct.  ' 

Q.  Now  what  did  you  consider  in  arriving  at  the  cost  of 
money  for  bonds?  A.  Into  the  annual  interest,  on  the  bonds 
outstanding  at  the  end  of  the  period,  is  divided  the  net  pro¬ 
ceeds  from  the  sale  of  all  bonds  during  the  period  1920  to 
1929,  inclusive. 

Q.  And  you  followed  the  same  method;  in  other  words, 
you  dealt  with  the  period  as  a  whole  rather  than  by  years? 
A.  That  is  correct. 

Mr.  Shannon :  If  your  Honor  please,  with  respect  to  this 
testimony,  since  it  covers  the  period  1920  to  1929,  and  the 
Licensee  has  submitted  cost  of  money  studies  in  its  initial 
cost  statements  for  Martin  and  Jordan  Dams,  the  rates 
there  set  forth,  as  I  recall,  are  not  exactly  6.1  per  cent. 

Mr.  Turner:  That  is  correct. 

1150  Mr.  Shannon :  I  think  it  w’ould  be  useful  if  we  had 
a  statement  by  Counsel  as  to  exactly  the  purpose  of 

this  particular  testimony. 

The  Trial  Examiner:  Do  you  care  to  make  some  state¬ 
ment  as  to  this,  Judge  Turner? 

Mr.  Turner:  As  I  stated  in  the  opening,  Mr.  Examiner, 
this  is  merely  qualifying  testimony  to  permit  the  engineer¬ 
ing  studies,  one  of  the  essential  things  to  prove  in  making 
our  engineering  studies  as  to  the  value  of  the  water  rights. 
Does  that  answer  your  question  ? 

Mr.  Shannon:  Yes.  As  I  understand  it,  the  purpose  of 
this  testimony,  then,  is  as  a  preliminary? 

Mr.  Turner:  Oh  yes.  I  stated  so. 
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Mr.  Shannon:  Preliminary  to  the  questions  in  Mitcliiell 
Dam  rather  than  insofar  as  the  cost  of  money  is  concerned 
in  the  Martin  and  Jordan  Dam  cases. 

Mr.  Turner :  That  is  quite  right.  Counsel  is  right  in  that. 
Of  course  the  cost  of  money  for  the  period  of  construction 
for  Martin  and  Jordan  is  over  just  a  few  years.  We  have 
to  go  back  to  the  date  the  Licensee  acquired  these  waiter 
rights,  and  we  expect  to  do  it  through  this  witness  and  an¬ 
other  witness.  It  is  solely  for  the  purpose  of  laying  the 
predicate  for  engineering  studies  which  have,  of  course,!  to 
be  based  on  what  money  would  cost. 

The  Trial  Examiner:  I  assume,  in  maintaining  a 

1151  clear  issue  as  to  disputed  points  relating  to  the  sev¬ 
eral  cases,  it  will  be  made  definitely  to  appear,  wljen 

testimony  such  as  this  is  offered,  if  it  is  intended  that  the 
scope  of  the  testimony  shall  apply  beyond  the  immediate 
hearing  in  progress. 

Mr.  Turner :  I  stated,  Your  Honor,  when  we  opened  this 
morning,  that  this  testimony  would  involve  all  three  |  li¬ 
censed  Projects,  and  would  be  applicable  to  them.  By  ref¬ 
erence  we  will  incorporate  it  in  the  proceedings  of  each!  of 
the  licensed  projects,  only  to  the  licensed  projects. 

The  Trial  Examiner :  And  it  is  possible  that  Mr.  Shannjon 
had  that  statement  in  mind  when  he  just  raised  this  ques¬ 
tion. 

Mr.  Shannon:  Exactly,  Your  Honor,  because  as  I  see  this 
testimony,  they  come  out  with  an  even  6.1  per  cent  for  c6st 
of  money,  which  is  different  from  the  cost  of  money  claiirjed 
in  the  Martin  and  Jordan  Dam  cost  statements. 

Mr.  Turner:  That  is  quite  true. 

Mr.  Shannon:  And  so  I  was  wondering  about  this  pos¬ 
sible  confusion,  about  this  possible  conflict. 

Mr.  Turner:  This  evidence  which  the  "witness  has  pre¬ 
sented  is  applicable  only  in  arriving  at  the  reasonable  cost 
of  the  water  rights  of  the  three  licensed  projects.  It  covers 
a  period  greater  than  the  period  of  construction  of 
Mitchell,  Martin  and  Jordan, — or,  rather,  it  covers  a 

1152  period  greater  than  Martin  and  Jordan  which  are 
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now  under  discussion.  It  is  in  no  way  connected  with 
or  to  be  confused  with  the  cost  of  money  to  the  Licensee 
during  the  construction  period  of  the  two  Projects  Counsel 
has  in  mind. 

The  Trial  Examiner:  Namely,  Martin  and  Jordan? 

Mr.  Turner:  Correct. 

Mr.  Shannon :  In  other  words,  as  I  understand,  this  par¬ 
ticular  testimony  is  not  to  be  related,  or  is  not  offered  with 
respect  to  the  question  of  interest  during  construction  at 
Martin  and  Jordan  Dams? 

Mr.  Turner:  That  is  entirely  correct. 

Mr.  Shannon:  I  have  no  further  questions  of  this  wit¬ 
ness,  Your  Honor. 

Whereupon, 

George  D.  Woods 

called  as  a  witness  on  behalf  of  the  Licensee,  having  been 
previously  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Turner: 

1153  Q.  Mr.  Woods,  will  you  please  state  your  name 
and  business  address?  A.  George  D.  Woods,  100 
Broadway,  New  York  City. 

Q.  In  what  business  are  you  engaged,  Mr.  W7oods?  A.  I 
am  in  the  investment  banking  business,  and  occupy  a  posi¬ 
tion  of  vice  president  and  director,  a  member  of  the  execu¬ 
tive  committee  of  the  First  Boston  Corporation.  I  have 
been  connected  with  that  firm  since  its  organization  in  1935. 

For  two  years  preceding  that  I  was  vice  president  of  the 
Chase,  Harris  &  Forbes  Corporation,  and  for  approxi¬ 
mately  15  years  before  that  I  held  varying  positions  in  the 
old  firm  of  Harris,  Forbes  &  Company,  New  York  City. 
All  of  these  firms  have  been  engaged  in  the  investment 
banking  business. 
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Q.  Are  you  familiar  with  the  cost  of  money  to  electjric 
utilities  operating  in  the  United  States  during  the  period 
of  1908  to  1913?  A.  I  am. 

Q.  Did  you  make  a  study  of  the  cost  of  money  during 
that  period  at  the  request  of  the  Licensee  ?  A.  I  did. 

Q.  Will  you  please  state  the  basis  of  this  study  and  the 
results  you  obtained  by  the  study?  A.  Well,  I  considered 
the  quotations  on  outstanding  securities  of  various 

1154  operating  utilities  in  the  Southeastern  part  of  the 
United  States;  quotations  on  outstanding  securities 

of  operating  utilities  elsewhere  in  the  United  States,  that 
were  primarily  of  a  hydro-electric  nature.  I  had  access!  to 
records  with  respect  to  the  sale,  by  issuing  companies, !  of 
original  issues  of  securities  during  that  period. 

I  found  that  there  were  a  reasonably  substantial  number 
of  publicly  quoted  securities  and  a  reasonable  number! of 
transactions  in  such  securities  during  those  periods. 

As  the  result  of  these  studies,  it  is  my  judgment  that  Ian 
operating  utility,  w’hich  was  a  going  concern  in  the  South¬ 
eastern  part  of  the  United  States  in  the  years  1911  or  19i2, 
or  thereabouts,  could  have  raised  first  mortgage  money,  As¬ 
suming  the  first  mortgage  was  not  in  excess  of  50  per  cent 
of  the  total  capitalization,  on  a  basis  of  cost  to  the  issuihg 
company  of  5.75  per  cent.  Assuming  the  preferred  stoick 
did  not  total  more  than  25  per  cent  of  the  capitalization, 
it  is  my  judgment  that  preferred  stock  money  could  halve 
been  raised  on  the  basis  of  cost  to  the  company  of  7.25  pier 
cent.  It  is  my  general  judgment  that  common  stock  money 
could  have  been  raised  on  the  basis  of  cost  of  10  per  cent.! 

Having  in  mind  that  the  capitalization  that  I  have  out¬ 
lined  would  be  50  per  cent  bonds,  25  per  cent  pre- 

1155  ferred  and  25  per  cent  common,  the  mathematical 
result  of  these  costs  would  bring  about  an  overall 

cost  for  the  total  money  raised  of  7.17  per  cent. 

Q.  That  is  the  precise  figure?  A.  That  is  the  mathe¬ 
matical  result  of  those  broad  judgments.  I  wTould  say,  in  a 
general  way,  that  a  situation  of  the  type  that  I  have  visual- 
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ized  might  be  said  to  be  reasonably  expected  to  raise  money 
at  from  7-1/8  to  7-1/4  per  cent  at  that  time. 

Q.  Now,  Mr.  Woods,  referring  to  the  period  of  1920  to 
1929,  inclusive,  you  were  in  the  court  room  at  the  time  Mr. 
Howard  testified  that  the  cost  of  the  money  for  bonds  and 
preferred  stock  in  this  period  was  6.1  per  cent,  were  you 
not?  A.  I  was. 

Q.  You  heard  that  testimony?  A.  I  did. 

Q.  In  your  opinion,  what  would  be  the  corresponding 
normal  cost  of  money  for  preferred  stock  and  bonds  in  the 
period  from  1936  to  1938,  inclusive?  A.  Well,  based  on 
what  sound  operating  utility  companies  in  this  country,  in 
various  parts  of  the  United  States,  which  were  not  subject 
to  unusual  competitive  situations,  have  been  able  to  do,  it 
is  my  judgment  that  in  1936  mortgage  bonds  could 
1156  have  been  sold  to  net  an  issuing  company  3-3/4  per 
cent,  and  preferred  stock  to  net  an  issuing  company 
5-1/8  per  cent.  If  we  assume  a  continuing  base  in  common 
stock,  and  that  the  mortgage  bonds  are  issued  in  a  principal 
amount  that  is  equivalent  to  twice  the  principal  amount  of 
the  preferred  stock,  the  obvious  result  is  that  bonds  and 
preferred  stock  could  have  been  refunded  at  an  average 
cost  to  the  company  of  4.2  per  cent. 

Q.  Well,  now,  assuming  that  the  actual  cost  of  money 
raised  for  the  period  that  Mr.  Howard  testified  to,  1920  to 
1929,  was  6.1  per  cent,  and  the  cost  of  the  same  money  in 
the  period  1937  to  1938,  both  inclusive,  is  4.20,  then  the  aver¬ 
age  figure  of  the  cost  of  money  over  the  period  would  be 
5.80,  as  I  calculate  it,  would  it  not?  A.  That  is  correct. 
Assuming  the  actual  cost  is  6.1  per  cent,  and  accepting  my 
judgment  as  to  the  refunding  possibilities  in  1936,  the 
weighted  average  of  the  money  over  that  period  would  be 
5.8  per  cent. 

Q.  Now  does  your  estimate  of  cost  of  money  raised  for 
the  purpose  of  refunding,  include  allowances  for  expenses 
incident  to  the  refunding,  and  the  premiums  •which  may  be 
involved  in  redeeming  the  outstanding  securities?  A.  Well, 
I  haven’t  made  any  detailed  or  specific  calculations  on  such 
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expenses,  or  premiums,  but  as  a  general  matter  of  experi¬ 
ence,  I  would  say  that  in  the  refunding,  if  you  allowed 

1157  cost  of  not  more  than  .15  of  one  per  cent,  that  such 
items  as  those  that  you  mentioned  would  be  ade¬ 
quately  covered,  and  based  on  your  statement  on  the  aver¬ 
age  cost  of  money  raised  in  this  period  of  5.8. 

Q.  A  similar  computation  for  money  raised  after  that 
time  would  have  shown  even  lower  cost,  would  it  not?  j  A. 
That  is  correct. 

Mr.  Turner :  You  may  have  the  witness. 

The  Witness :  In  my  calculations  I  have  assumed  the  re¬ 
funding  was  accomplished  in  1936,  and  therefore  the  sav¬ 
ings  would  have  been  effective  in  1937  and  1938. 

Cross  Examination 

By  Mr.  Shannon: 

Q.  May  we  summarize  your  testimony,  Mr.  Woods,  j  by 
stating  that  you  have  given  us  the  benefit  of  your  opinion 
as  to  the  cost  of  money  in  this  connection  during  the  yehrs 
1908  to  1913,  and  also  the  cost  of  refinancing  during  1^36 
to  1938,  the  latter  being  based  upon  the  testimony  of  Mr. 
Howard  as  to  cost  of  money  between  1920  and  1929,  is  tjiat 
correct?  A.  1  would  like  to  make  one  small  comment  abbut 
it.  I  have  testified  as  to  my  judgment  with  respect  to  j;he 
possibility  of  a  refunding  operation  in  1936.  In  so  far  as 
Mr.  Howard  has  testified  as  to  the  actual  cost  of  the  money 
at  a  time  prior  to  that,  in  arriving  at  an  average  cost  of 
approximately  5.80  per  cent,  I  have  accepted  Mr. 

1158  Howard’s  actual  figure  of  6.1  per  cent  as  being  the 
fact. 

Q.  Taking  up  first  the  portion  of  your  testimony 
that  relates  to  your  opinion  as  to  the  cost  of  money  during 
1908  to  1913,  please  name  for  us  the  utilities  that  you  con¬ 
sidered.  A.  Memphis  Consolidated  Gas  &  Electric  Com¬ 
pany,  Montgomery  Light,  Water  &  Power  Company,  Louis¬ 
ville  Lighting  Company,  Birmingham  Railway,  Light;  & 
Power  Company — 
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Q.  (Interposing)  May  I  interrupt?  Birmingham — what 
was  the  rest  of  it?  A.  Railway,  Light  &  Power  Company. 
Knoxville  Railway  &  Light  Company,  Mobile  Electric  Com¬ 
pany,  Tennessee  Povrer  Company,  South  Carolina  Light, 
Power  &  Railway  Company,  Athens  Railway  &  Electric 
Company,  Augusta- Akin  Railway  &  Electric  Company,  Sa¬ 
vannah  Electric  Company,  Carolina  Power  &  Light  Com¬ 
pany,  North  Carolina  Public  Service  Company,  Tidewater 
Power  Company,  Chattanooga  Railway  &  Light  Company, 
Charleston  Consolidated  Railway,  Gas  &  Electric  Company, 
Columbus  Georgia  Electric  Company,  Georgia  Electric 
Light  Company,  Georgia  Railway  &  Electric  Company, 
Jacksonville  Electric  Company,  Pensacola  Electric  Com¬ 
pany,  Edison  Electric  Company  of  Los  Angeles,  San  Joaq¬ 
uin  Light  &  Power  Company,  San  Francisco  Gas  &  Electric 
Company,  California  Gas  &  Electric  Company,  Portland, 
Oregon  General  Electric  Company,  Union  Electric 
1159  Light  &  Power  Company — you  might  say  St.  Louis 
— Southern  California  Edison  Company,  Southern 
Power  Company,  Houston  Lighting  &  Power  Company, 
Merchants  Heat  &  Light  Company,  Texas  Power  &  Light 
Company,  California  Gas  &  Electric  Company,  Central 
Maine  Power  Company,  Pacific  Power  &  Light  Company. 

Q.  I  assume,  Mr.  Woods,  that  the  group  beginning  'with 
Edison  Electric  are  the  hydro-utilities  in  other  sections  of 
the  country  to  which  you  referred  on  direct  examination? 
A.  That  is  correct.  That  group  begins  with  Edison  of  Los 
Angeles  and  ends  with  California  Gas  &  Electric  Company. 
The  group  which  begin  w’ith  Portland,  Oregon  General 
Electric  Company  through  to  the  conclusion  was  the  group 
to  which  I  referred  as  companies  which,  during  the  period, 
had  created  and  sold  original  issues  of  securities. 

Q.  What  was  the  basis  of  your  selection  of  these  partic¬ 
ular  companies  for  your  study?  A.  It  seemed  to  me  that 
they  were  the  most  typical,  in  so  far  as  publicly  quoted  se¬ 
curities  were  concerned.  They  were  all  the  publicly  quoted 
securities  that  I  could  find  a  record  of,  or  my  organization 
could  find  a  record  of  when  we  were  making  this  study. 
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We  omitted  companies  that,  as  far  as  our  records  woiild 
show,  were  predominantly  railway  companies.  In  those 
days  most  of  these  companies  had  a  railway  hooked  onto 
them. 

1160  Q.  Certain  of  these  companies  do  practically  no 
generating,  is  not  that  correct?  A.  That  may  be  cor¬ 
rect.  I  am  not  informed  on  that. 

Q.  What  investigation  did  you  make  as  to  the  nature  of 
the  business  of  these  companies?  A.  I  have  had  it  looked 
into.  I  went  over  the  companies  before  we  determined  to 
check  further  into  the  quotations,  and  at  that  time  I  satis¬ 
fied  myself  that  they  were  reasonably  typical.  From  the 
point  of  view  of  a  banker,  my  judgment  would  not  be  par¬ 
ticularly  affected  on  the  broad  subject  of  generally  what 
operating  utilities  were  paying  for  money  in  this  period, 
by  the  question  of  whether  or  not  they  were  wholly  generat¬ 
ing  or  wholly  distributing.  In  those  days  the  records  would 
indicate  that  there  was  not  the  fine  differentiation  as  there 
is  today.  They  were  operating  utilities. 

Q.  Was  it  your  understanding  of  what  you  were  attempt¬ 
ing  to  do  that  you  merely  wanted  to  give  an  overall  picture 
of  the  utility  field  during  this  period?  A.  No,  I  wanted!  to 
give  an  overall  picture  of  companies  that  were  utilities  but 
not  primarily  in  the  railway  business,  and  to  the  exten^  it 
was  possible  to  do  so,  to  get  into  the  calculation,  into  the 
broad  averages,  as  many  hydro-electric  companies  as  I 
could.  The  reason  there  are  so  many  names  in  the 

1161  far  West  is  because  in  the  far  West  they  were  doing 
pretty  well  in  the  construction  of  their  water  po^er 

plants. 

Q.  In  order  to  shorten  your  cross-examination,  ijklr. 
Woods,  have  you,  in  the  form  of  a  tabulation,  the  data  wjith 
respect  to  these  various  companies  that  you  have  usedj  in 
arriving  at  your  figures,  your  final  figures?  A.  Well,  I 
haven’t  got  it  completely.  I  have  the  quotations  for  it  4nd 
the  offering  price  portion  which  was  used  in  rough  form.!  I 
would  be  glad  to  have  these  tabulations  typed  and  sent 
down  to  Mr.  Turner. 
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Mr.  Turner :  If  you  desire  that,  Mr.  Shannon,  we  can  do 
that. 

Mr.  Shannon:  I  do  not  like  to  put  the  Licensee  to  too 
much  bother  in  this  connection,  but,  if  Your  Honor  please, 
just  a  flat  conclusion  of  5*4  or  7.1,  or  any  percentage,  is 
really  not  very  effective.  In  other  words,  what  we  really 
need  in  this  connection  is  the  amount  of  issues,  the  years 
and  the  market  prices  for  these  various  companies,  setting 
forth  the  method  followed  by  Mr.  Woods  in  arriving  at  his 
final  conclusion;  in  other  words,  as  to  what  weighting  he 
devoted  to  various  issues.  Unless  this  overall  result  is  sup¬ 
ported  by  this  detail,  it  is  not  quite  complete. 

The  Trial  Examiner:  You  are  not  insisting,  Mr.  Shannon, 
on  the  building  up  of  the  weight  of  the  testimony? 
1162  Mr.  Shannon :  No,  Your  Honor. 

Mr.  Turner :  We  would  be  very  glad,  if  Mr.  Woods 
can  supply  us  with  that,  to  put  it  into  the  record,  Mr.  Ex¬ 
aminer. 

The  Witness :  I  would  like  to  say  in  that  general  connec¬ 
tion  that  when  you  get  the  figures,  there  has  been  thrown 
into  the  scales,  in  evaluating  the  figures,  the  experience  of 
my  organization. 

Mr.  Shannon:  I  assume  that,  but  rather  than  take  this 
witness  through  every  one  of  these  companies, — and  he 
named  quite  a  few, — and  finding  out  what  was  the  amount 
of  the  security  issue,  and  the  dates,  and  so  forth,  in  other 
words,  making  this  tabulation  up  on  cross-examination,  I 
think  it  would  save  time  if  that  information  could  be  ascer¬ 
tained  and  put  up  in  tabulated  form. 

Mr.  Turner:  Can  you  make  up  that  tabulation? 

The  Witness :  Yes. 

Mr.  Turner :  He  says  he  will  supply  it. 

We  would  be  glad  to  put  it  in. 

#*#**••*•• 

1165  By  Mr.  Shannon: 

Q.  Mr.  Woods,  in  making  your  computation,  what  consid¬ 
eration,  if  any,  did  you  give  to  the  existence  or  non-exis- 
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tence  of  regulation  as  to  rates  of  these  various  companies? 
A.  Which  computation  are  you  referring  to? 

Q.  The  computation  which  you  made  to  come  out  with  the 
results  that  you  testified  to.  A.  From  1908  to  1913,  you 
mean  that  period,  or  the  1936  period? 

Q.  Take  both.  Take  1908  to  1913  first,  and  then  the  19$7 
to  1938.  A.  Well,  in  the  1908  to  1912  period  I  gave  no  con¬ 
sideration  to  that.  In  the  1936  period,  at  the  time  of  the 
refunding,  as  I  testified,  I  assumed  that  it  was  a  soupd 
public  utility  company  without  any  unusual  competitive  fea¬ 
tures. 

Q.  You  mentioned  unusual  competitive  features.  Just 
what  do  you  mean  by  that?  A.  Wfiat  I  mean  is  that  in  air- 
riving  at  the  possibility  of  a  refunding  operation  in  1936, 
I  am  assuming  that  we  are  talking  about  a  company  that  jis 
not  in  the  T.  V.  A.  area. 

Q.  You  mean  by  “unusual  competitive  features”  any 
form  of  Government  competition,  is  that  correct?  A.  Yes, 
that  is  correct. 

1166  Mr.  Shannon :  I  believe  that  is  all,  Your  Honor.  | 
Mr.  Turner:  Just  one  question. 

Redirect  Examination. 

By  Mr.  Turner: 

Q.  Going  back  to  the  period  1908  to  1913, 1  will  ask  yoh, 
could  the  Alabama  Power  Company,  after  becoming  an  es¬ 
tablished  utility,  look  forward  to  obtaining  money  at  the 
iy±  per  cent  or  7.17  per  cent  about  which  you  have  testi¬ 
fied?  A.  Yes. 

Mr.  Turner:  That  is  all. 

The  Trial  Examiner:  Any  further  cross-examination? 

Mr.  Shannon:  Nothing  further,  Your  Honor. 

Mr.  Turner:  Now  may  we  excuse  Mr.  Woods  subject  to 
what  has  been  put  into  the  record  ? 

Mr.  Shannon :  That  is  correct,  with  the  request  that  |I 
made,  with  that  understanding. 
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1363  Mr.  Turner :  Your  Honor  will  recall  in  the  Mitchell 
Dam  case,  Project  No.  82,  we  deposited  with  your 
Honor  an  exhibit  of  Mr.  George  Woods.  It  has  not  been 
formally  offered  in  this  case,  and  we  now  offer  that  exhibit 
of  Mr.  Woods  as  number  45. 

The  Trial  Examiner:  The  Examiner  had  a  notation  in 
his  records  that  the  tables  that  Mr.  Woods  promised  to  pre¬ 
pare  and  send  in  have  been  received.  These  tables  will 
now  be  identified  as  Exhibit  No.  45. 

(Exhibit  45  was  marked  for  identification.) 

The  Trial  Examiner :  Is  there  any  objection  to  them  be¬ 
ing  received  in  evidence,  Mr.  Shannon? 

Mr.  Shannon :  No,  sir,  your  Honor ;  no  objection. 

The  Trial  Examiner:  The  several  tables  and  schedules 
marked  for  identification  as  Exhibit  No.  45  will  be  received 
in  evidence  as  Exhibit  45,  without  objection. 

(Exhibit  45  was  received  in  evidence.) 
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PRTBTT3  SUBMITTED  BT 
MR.  GEORGE  D.  WOODS 


Exhibit  I  -  Market  Quotations  of  Bonds  of  Pnbllo  Utility  Cowpanles 

Loostsd  in  Southeastern  Uni tod  States ,  1911,  1918  and  1913; 
bearing  yields  to  aaturltles  at  bid  and  asked  prices  as  of 
eaoh  date. 

Exhibit  IA  -  Market  Prloes  of  Publlo  Utility  Preferred  Stocks  as  of 
Maroh  1,  1913 |  showing  yields  at  bid  and  asked  prises. 

Exhibit  II  -  Market  Quotations  of  Publlo  Utility  Bonds  1906  -  1913,  Inclusive. 

Exhibit  HI  -New  Bond  Issues  of  Publlo  Utility  Coapanlea  1906  -  1918,  lnola- 
dre. 
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Tor  data  oonoernlng  publlo  offerings  of  bond  and  preferred 

! 

stook  Issues  by  publlo  utility  oospanles  for  the  years  1936  to  1936, 

! 

inclusive,  showing  net  prloes  and  oost  to  the  Issuing  ooapanles,  refer ecoe 
Is  Bade  to  "Security  Issues  of  Slootrio  and  Oas  Utilities"  -  a  report  of 
the  Publlo  Utilities  Division,  Securities  and  Sxahange  Coaalsslon,  dated 

| 

January  7,  1939. 
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EXHIBIT  I 


Market  Quotations  of  Bonds  of  Public  Utility  Compiles 
Located  In  Southeastern  United  States  as  of  Dates  Shown 
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Company  ac  Issue  Market  Prices 


Bid 

Asked 

Bid 

<tsked 

55T 

““ 

Asked 

Yields 

at  Bid  Prices 

Yields  at  Asked  Prices 

Memphis  Consolidated  Cas  St  Electric  Co. 

12/31/11* 

12/31/12* 

3/l/13< 

22/3^1 

12/31/12 

3/1/13 

12/31/11 

12/31/12 

3/1/13 

Memphis  Li^ht  St  Power  Co.  5s-l/l/31 

100 

-101  1/2 

100 

-102 

100 

we 

102 

5.00 

5.00 

5.00 

4.88 

4.84 

4.1 

B4 

Montgomery  Light,  Water  St  Power  Co. 

1st  Consol.  5s-l/l/43 

84 

-  88 

82 

- 

86 

- 

6.16 

6.33 

- 

5.84 

6.00 

Louisville  Lighting  Co.  1st  5S-4/1/53 

80 

-  95 

95 

-100 

92 

1/4 

bid 

6.37 

5.30 

5.48 

5.30 

5.00 

"1 

1 

Birmingham  Hallway,  Light  !t  Power  Co. 

Gen.  Mtg.  &  Ref.  4  l/2*-4/l/54 

92 

-  3 

89 

3/4  bid 

90 

1/4 

bid 

4.95 

5.09 

5.06 

4.89 

Ref.  Sl  Ext.  6S-5/1/57 

A- 104 

102 

bid 

- 

- 

5.87 

- 

5.75 

m 

Knoxville  Railway  and  Light  Co. 

Consol.  5s-9/l/45 

98 

bid 

97 

1/2  -100 

97 

1/2 

- 

100 

5.25 

5.16 

4.16 

- 

5.00 

5.pO 

Ref.  (l  Ext.  5a-8/l/4« 

90 

-  2 

1/2 

91 

1/2 

bid 

5.67 

5.56 

- 

5.49 

J 

1 

Mobile  Electric  Co.  5s-5/l/4d 

88 

-  90 

89 

-  91 

90 

- 

92 

5.80 

5.74 

5.67 

5.66 

5.59 

5.53 

Tennessee  Power  Co.  let  5a-5/l/32 

81 

1/2  -  3 

81 

1/2 

- 

3  1/2 

- 

6.20 

6.20 

- 

6.09 

«*| 

05 

South  Carolina  Lt.  Pr.  St  Ry  1st  5s-5/l/37 

A 

A 

92  1/2 

- 

- 

we 

- 

- 

5.! 

56 

Mobile  Light  &.  RR  Co.  Consol  5s-9/l/41 

85 

-  7 

85 

-  7 

85 

- 

7 

6.10 

6.11 

6.11 

5.93 

5.95 

5.95 

Montganery  Light  &  Tract loh  1st  St  Ref.  5s-42 

98 

1/2 

bid 

- 

- 

5.10 

- 

- 

wJ 

Athens  Ry.  St  Electric  Co.  1st  St  Ref.  5s-7/l/50 

88 

-  93 

85 

-  90 

85 

- 

90 

5.78 

6.01 

6.01 

5.43 

5.64 

5.64 

Augusta-Atken  Ry  St  Electrical  Co.  1st  5s-12/l/35 

92 

-  4 

90 

-  94 

90 

- 

94 

5.61 

5.79 

5.79 

5.45 

5.46 

5.46 

Savannah  Electric  Co.  1st  5s-  1/1/52 

71 

-  5 

75 

bid 

74 

- 

76 

7.21 

6.83 

6.93 

6.82 

- 

6. 

74 

Nashville  Railway  St  Light  Co. 

1st  Consol  5s-53 

102 

3/4  bid 

101 

bid 

100 

1/2 

- 

101 

4.85 

4.94 

4.98 

- 

“ 

4. 

94 

Ref.  53-7/1/58 

95 

-  7 

97 

1/2-8 

1/2 

97 

- 

8 

5.29 

5.14 

5.17 

5.17 

5.08 

5e 

11 

Carolina  Power  St  Light  Co.  1st  5a-3/l/38 

90 

1/2-3 

1/2 

90 

1/2 

- 

3  1/* 

- 

5.71 

5.71 

- 

5.47 

5. 

47 

North  Carolina  Public  Service  Co.  1st  St  Ref.  58-4/1/34 

90 

-  2  1/2 

92 

-  5 

92 

1/2 

• 

6 

5.79 

5.64 

5.60 

5.58 

5.39 

5  • 

31 

Tidewater  Power  Co.  1st  5s-l/l/49 

94 

- 

8 

- 

- 

5.38 

“ 

— 

Z>  m 

12 

Chattanooga  Railway  St  Llgjit  Co. 

Chattanooga  Rys.  1st  5s-5/l/56 

94 

3/4  -  7 

95 

-  8 

1/2 

95 

1/2 

- 

7 

5.31 

5.29 

5.27 

5.17 

5.20 

sj 

17 

1st  St  Ref.  5s-5/l/56 

93 

-  96 

93 

- 

96 

- 

5.42 

5.42 

» 

5.23 

5.23 

Atlanta  Consol.  Street  Hwy  5s-39 

105 

1/2 

104 

1/4  - 

3/4 

104 

1/4 

3/4 

4.68 

4.72 

4.72 

4.65 

4.69 

4.69 

Augusta  Railway  St  Elec.  Co.  1st  5s-40 

101 

1/2-3 

101 

-  3 

101 

- 

3 

4.90 

4.93 

4.93 

4.81 

4.80 

4.80 

Birmingham  Ry  St  Elec.  Co.  1st  5s-24 

102 

-  4 

104 

- 

5 

4.79 

- 

4.56 

4.59 

“ 

*•! 

46 

Charleston  Consol.  Ry,  Gas  St  Elec.  Co.  Consol  Ss-99 

A-  97  1/2 

97 

1/4  -  ! 

5/8 

95 

1/2 

- 

7 

- 

5.14 

5.24 

5.13 

5.12 

5.116 

Columbus  (Ga)  Elec.  Co.  1st  Coll.  5s-33 

A-  99 

87 

-  90 

87 

• 

90 

- 

6.11 

6.11 

5.03 

5.83 

5e  85 

Georgia  Electric  Light  Co.  1st  5s-30 

100 

3/4  -  1  1/2 

100 

bid 

4.94 

a 

5.00 

4.88 

- 

“1 

Georla  Railway  St  Elec.  Co. 1st  5s-32 

101 

3/4  -  2  3/4 

101 

-  2 

101 

1/2 

- 

2 

4.87 

4.92 

4.88 

4.79 

4*  84 

4.04 

Ref.  5s-49 

98 

-  9 

98 

-  9 

97 

- 

8 

5.12 

5.12 

5.18 

5.06 

5.06 

5.12 

_  L  _ 

Jacksonville  Electric  Co.  1st  5s-27 

99 

-101 

98 

-100 

97 

- 

99 

5.09 

5.19 

5.29 

4.91 

5.00 

5.10 

Pensacola  ELictric  Co.  1st  5s-31 

91 

-  3  1/2 

90 

-  3 

90 

• 

3 

5.76 

5.88 

5.88 

5.54 

5.60 

5.60 

i 

Average  Yields 

5.40* 

5.51* 

5.47* 

5.22^ 

3.33jt 

5. 

*Quota‘ 1  cxis  as  near  these  dates  as  possible 

Source:  Quotations  as  of  December  31,  1011  and  1012  -  Ccmsercial  add  Financial  Chronicle;  as  of  March  1,  1013  -  Moody's  "Public  Utilities”. 


George  D.  foods 

i 


i 


15Q7 


EXHIBIT  I-A 


Market  Prices  of  Publlo  Utility  Preferred  Stooka 
A*  of  March  1.  1913 

3ouros:  Moody* a  "Publlo  Utllltlea" 


Company 

California  Elaotrlc  Generating  Co. 
Carolina  Power  k  Light  Co. 

Central  Main#  Power  Co. 

Consumera  Power  Co.  of  Mloh.  (Ma.) 
Cumberland  County  Power  k  Light  Co 
Dallaa  Elaotrlc  Co.  1st  Preferred 
Dayton  Power  k  Light  Co. 

El  P&ao  Eleotrlo  Co. 

Eanaas  Gaa  k  Elec trio  Co. 
Mlaalaslppl  River  Power  Co. 

Montana  Power  Co. 

Northern  Indl ana  Gaa  k  Kleotrlo  Co 
Paolfle  Gaa  k  Elaotrlc  Co. 

Paolflo  Power  k  Light  Co. 

Portland  (Ma.)  Sieotrlo  Co. 

Publlo  Serrlae  Co.  of  Northern  111 
Southern  California  Edison  Co. 


Yield  at 


D1t. 

Market 

Market 

Rate 

Bid 

Aalcad 

Bid 

Asked 

73 

80 

8.00 

7.31 

6 

93 

100 

6.43 

6.00 

6 

94Bld 

- 

6.38 

- 

6 

92J 

93 

6.49 

6.32 

6 

9$ 

98-3/4 

6.23 

6.20 

6 

94 

96 

6.38 

6.25 

6 

82 

85 

7.32 

7.06 

6 

93 

97 

6.32 

6.19 

7 

97j 

100 

7.18 

7.00 

6 

74 

77 

8.11 

7.79 

7 

99 

101 

7.07 

6.93 

6 

82 

86 

7.32 

6.98 

6 

90 

90-3/4 

6.67 

6.61 

7 

100 

103 

7.00 

6.80 

6 

lOOBid 

- 

6.00 

• 

6 

98 

99-1/* 

6.12 

6.03 

3 

93} 

93 

3.33 

3.26 

Average 

Yield 

6.73* 

6.60* 

Oeorge  D.  Woods 
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ifarkot  Quotations  of  Public  Utility  Bond« 
1908  -  1913 
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.PUBLIC  0mMHQ3  0 7  WKU  BOND  IS.'itfIS  Iff  FPBUC  OTILITT  GOVPAHIKS 

1906-1912  - - 
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*K*tlaated  by  deducting  0%  of  principal 
•aooat  from  public  offering  price  in 
•aoh  cim  • 


1166  Whereupon,  THOMAS  W.  MARTIN,  called  as  a 
witness  on  behalf  of  the  Licensee,  having  been  pretd- 
1671  ously  sworn,  was  examined  and  testified  as  follov^s: 

Direct  Examination 

By  Mr.  Turner : 

Q.  Mr.  Martin,  will  you  give  your  name  and  business 
address?  A.  Thomas  W.  Martin.  President,  Alabama 
Power  Company.  Birmingham,  Alabama. 

Q.  How  long  have  you  been  connected,  in  an  official  and 
any  other  capacity,  with  the  Licensee,  Alabama  Power  Coin- 
pany?  A.  Since  the  early  part  of  1912.  The  circumstances 
were — and  I  assume  you  are  asking  me  to  go  ahead? 

Q.  Yes.  A.  (Continuing) — as  of  the  period,  let  us  say,  pf 
1911,  this  factual  story  begins. 

I  was  practicing  law  in  the  City  of  Montgomery,  Ala., 
and  represented  those  who  owned  the  undeveloped  powpr 
situation  at  Cherokee  Bluffs  on  the  Tallapoosa  River,  the 
companies  being  the  Birmingham,  Montgomery  &  Gulf 
Power  Company  and  the  Alabama  Interstate  Power  Com¬ 
pany.  In  the  Fall  of  that  year,  Mr.  James  Mitchell  canjie 
to  Alabama  at  the  invitation  of  some  of  those  interested 
either  in  this  project  or  in  projects  proposed  for  the  Coo^a 
River,  and  having  visited  the  site  we  call  Cherokee  Bluffs, 
he  came  to  the  City  of  Montgomery  in  the  Fall  of  1911.  i  I 
met  him  there,  and  from  then  on  I  had  a  close  rela- 
1168  tionship  with  him  and  with  the  organizations  which 
he  either  formed  or  took  over  in  the  ensuing  periop. 

Actually  I  was  at  that  time  representing  these  two  com¬ 
panies  having  these  properties  I  mentioned  on  the  Talla¬ 
poosa  River. 

Now  a  little  later,  that  is  to  say  in  the  early  part  of  1912, 
came  Mr.  Mitchell’s  relationship  with  the  Alabama  Powejr, 
and  when  that  came  into  the  picture,  I  had  had  no  connec¬ 
tion,  legally  or  otherwise,  with  the  Alabama  Power ;  so  that 
my  relationship,  so  far  as  Alabama  Power  is  concerned, 
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begins  with  the  time  Mr.  James  Mitchell  and  his  associates 
took  an  option  on  the  shares  of  capital  stock  of  Alabama 
Power  and  another  group  located  on  the  Coosa  River,  which 
option  was  exercised  a  few  months  later,  as  I  recall  about 
May  1,  1912,  and  after  that  time,  and  upon  the  rearrange¬ 
ment  of  directors  incident  to  the  transfer  of  the  stock  of 
the  company,  I  became  a  director  of  the  company,  that  is, 
Alabama  Power,  and  have  been  on  the  board  since  that 
time. 

Q.  What  time  did  you  become  General  Counsel  for  the 
Alabama  Power  Company?  A.  Well,  sometime  during  the 
ensuing  period.  I  was  acting  as  counsel  in  the  many  nego¬ 
tiations  and  problems  which  were  arising  constantly  at  that 
time,  and  later  in  the  year  1912  was  officially  ap- 

1169  pointed  General  Counsel  for  the  group.  I  want  to 
say  I  have  been  General  Counsel  since,  and  while 

others  connected  with  the  Company  have  taken  over  much 
of  the  legal  responsibility,  it  has  been  one  title  I  have  been 
very  jealous  of  all  through  the  years,  and  I  still  have  the 
title  of  General  Counsel  of  the  Company,  and  will  continue 
to  enjoy  it  so  long  as  I  have  the  privilege  of  being  with  the 
Company. 

Q.  Mr.  Martin,  you  have  stated  that  you  were  counsel 
for  the  interests  that  owned  certain  water  power  proper¬ 
ties  on  the  Tallapoosa  River  before  Mr.  Mitchell  came  into 
Alabama?  A.  Yes,  sir. 

Q.  And  after  he  came  in,  you  also  became  counsel  for  Mr. 
Mitchell?  A.  Yes,  sir. 

Q.  And  he  subsequently  bought  the  Tallapoosa  properties 
and  the  Coosa  properties  that  you  have  mentioned?  A.  Yes, 
sir.  I  would  just  like  to  mention,  Mr.  Turner,  for  the  rec¬ 
ord,  that  Mr.  James  Mitchell  became  paralyzed  in  the  year 

1919,  and  was  incapacitated  by  reason  of  that,  and  I  became 
President  soon  afterwards,  that  is,  in  the  early  part  of 

1920,  and  Mr.  Mitchell  died  in  July  of  the  year  1920. 

Q.  And  you  have  been  President  since  1920  of  the 

1170  Alabama  Power  Company?  A.  Since  February, 
1920. 
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Q.  Will  you  please  relate,  as  briefly  as  you  can,  just  how 
Mr.  Mitchell  and  his  associates  came  into  the  ownership  of 
the  properties  on  the  Tallapoosa  and  the  Coosa  Rivers? 
A.  Well,  that  is  quite  a  question,  Mr.  Turner.  To  state|  it 
briefly — 

Q.  (Interposing)  Well,  do  it  in  your  own  way.  A.  Wbll, 
first  of  all,  he  was  a  stranger,  so  far  as  Alabama  was  con¬ 
cerned.  He  was  a  native  of  Massachusetts,  and  had  beten 
invited  by  individuals  living  in  and  out  of  the  State  to  cortie 
to  Alabama  with  the  idea  of  assuming  responsibility  for  the 
development  of  electric  power,  hydro-electric  power.  He 
had  had  experiences,  successful  experiences  in  other  paints 
of  the  world  in  this  particular  effort,  and  attracted  by  tjbte 
stories  which  were  brought  to  him  of  the  possibilities  jof 
this  State,  he  came  to  Alabama,  as  I  have  stated,  in  the 
Fall  of  1911.  The  invitation  to  him  to  come  to  Alabama 
came  first  from  a  Mr.  Paul  T.  Brady,  who  knew  him,  aijid 
Mr.  George  Westinghouse,  who  was  identified  with  the 
Westinghouse  Electric  &  Manufacturing  Company,  old 
friends  of  his.  Mr.  Brady  assumed  a  good  deal  of  the  re¬ 
sponsibility  and  effort  in  finding  someone  who  would  under¬ 
take  this  problem  in  Alabama. 

1171  In  addition,  he,  through  Mr.  Brady,  I  believe,  hid 
been  invited  by  a  group  headed  by  William  Patrick 
Lay,  whom  we  called  Captain  Lay,  who  was  the  most  active 
promoter  in  the  Coosa  River  group  of  companies,  and  by 
Frank  S.  Washburn  and  Charles  H.  Baker  who  were  in¬ 
terested  in  the  Cherokee  Bluffs  site  on  Tallapoosa  Riveir. 

Well,  Mr.  Mitchell  was  just  one  of  many  men  whom  these 
various  individuals  had  sought  in  different  parts  of  the 
world,  to  come  to  Alabama  and  assume  this  effort,  and 
without  any  knowledge  of  the  State  he  came  and  visited  this 
site  called  Cherokee  Bluffs  on  his  initial  visit  to  the  State. 
Many,  many  men  had  come  and  gone  in  this  period  without 
seeming  to  have  any  very  definite  interest  in  the  develop¬ 
ment  of  these  water  powers.  This  man  sensed  the  possi¬ 
bility,  when  he  visited  this  site,  Cherokee  Bluffs,  he  sensed 
the  possibility,  and  on  that  initial  visit  likewise  visited! a 


i 
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site  that  we  have  since  developed  and  called  Jordan  Dam, 
then  known  as  Site  No.  18  on  the  Coosa  River,  and  thns 
he  became  definitely  intersted  in  the  program  of  develop¬ 
ment,  and  this  very  qnickly  developed,  and  he  came  to  my 
office  in  the  Fall  of  1911,  having  made  the  initial  visit  to 
Cherokee  Bluffs,  and  being  interested  in  the  problems  the 
Company  then  had  on  its  hands,  he  discussed  with  me  the 
laws  of  the  State,  and  public  policies  of  the  State. 

Well,  negotiations  or  discussions  quickly  followed  be¬ 
tween  him  and  various  individuals  with  respect  to  the 
Cherokee  Bluffs  project.  The  man  with  whom  he 

1172  dealt  in  its  initial  stage,  that  is,  looking  to  the  ac¬ 
quisition  of  the  company  owning  the  project,  was 

Frank  S.  Washburn  principally.  With  him  was  identified 
a  Mr.  Charles  H.  Baker.  Messrs.  Washburn  and  Baker  car¬ 
ried  these  initial  discussions  on  with  Mr.  Mitchell.  Neither 
lived  in  Alabama.  Mr.  Washburn  lived  in  Nashville,  Ten¬ 
nessee,  and  Mr.  Baker  had  been  a  successful  hydro-electric 
engineer  in  other  parts  of  the  United  States,  and  was  in¬ 
terested,  I  think,  equally  with  Mr.  Washburn  in  the  effort 
to  develop  this  enterprise. 

From  the  local  point  of  view,  the  principal  interest  in 
the  company  on  the  Tallapoosa  River  was  owned  by  a  few 
men  locally,  that  is  to  say,  in  the  City  of  Montgomery. 
Those  men  included  James  S.  Pinckard,  Henry  C.  Jones, 
Jack  Thorington  and  Massey  Wilson.  Mr.  Wilson  was  then 
my  law  partner  who  was,  as  an  individual,  interested  in 
this  particular  development. 

These  negotiations  of  which  you  inquired  started,  I  think, 
from  the  request  through  Mr.  Brady,  through  Mr.  Wash¬ 
burn,  then  from  a  local  point  of  view  through  Messrs.  Pinc¬ 
kard  and  Jones,  and  resulted  in  an  understanding,  in  the 
form  of  an  option,  in  the  Fall  of  1911,  consummated  some¬ 
time  later  in  the  year  1912. 

It  is  proper  to  say,  with  respect  to  this  Cherokee  Bluffs 
development,  that  it  was,  through  the  company  own- 

1173  ing  it,  Birmingham,  Montgomery  &  Gulf  Power  Com¬ 
pany,  tied  into  a  possible  development  on  the 


Tennessee  River.  Messrs.  Washburn  and  Baker  had  been 
principally  interested  in  promoting  a  development  on  the 
Tennessee  River  at  Muscle  Shoals,  and  had  caused  to  |be 
organized,  in  the  year  1906,  the  Muscle  Shoals  Hydro-Elec¬ 
tric  Power  Company,  and  conceived  the  idea  that  that  par¬ 
ticular  company,  that  is,  the  Muscle  Shoals  Compahy, 
needed  to  have  a  storage  reservoir  operated  in  connection 
with  it,  and  examined  the  possibilities  at  Cherokee  Bluffs 
on  the  Tallapoosa  River. 

Thereafter,  Mr.  Washburn  caused  to  be  organized  the 
Alabama  Interstate  Power  Company  under  the  laws  of  the 
State  of  Maine,  and  in  due  time  that  company  acquired  all 
of  the  common  stock  of  this  Muscle  Shoals  Hydro-Electric 
Power  Company,  and  a  little  later  purchased  from  the  Mont¬ 
gomery  group  the  shares  of  stock  outstanding  at  the  tiihe 
of  the  Birmingham,  Montgomery  &  Gulf  Power  Companjh 


1174  Q.  Mr.  Martin,  you  have  testified  that  Mr.  Mitchejll, 
or  the  interests  he  represented,  acquired  the  Cher¬ 
okee  Bluffs  site,  or  obtained  control  of  it  in  1911, 1  believe  f 
A.  In  the  Fall  of  1911. 

Q.  And  that  site  at  that  time  was  owned  by  the  Birming¬ 
ham,  Montgomery  &  Gulf  Power  Company?  A.  It  was.j 
Q.  And  the  stock  of  the  Birmingham,  Montgomery  &  Ghlf 
Power  Company  was  owned  by  the  Alabama  Intqr- 

1175  state  Power  Company?  A.  Yes,  sir. 

Q.  What  engineers  had  done  work  on  the  Chero¬ 
kee  Bluffs  matter,  with  respect  to  investigations  and 
studies,  prior  to  the  time  Mr.  Mitchell  obtained  control  of 
that  Company?  A.  Of  course  the  foremost  individual  whs 
Henry  C.  Jones.  I  could  not  say  that  he  had  rank  as  ytye 
would  speak  of  engineering  today.  He  studied  electric  en¬ 
gineering  at  college.  He  promoted  the  first  hydro-electric 
development  in  Alabama  and  proceeded  with  his  interest  in 
this  Cherokee  Bluffs  site  in  about  the  year  1899,  and  forja 
continuous  period  thereafter  devoted  himself  and  his  assess 
to  it.  He  established  gauging  stations  on  that  river  inde- 
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pendently  of  the  Government  stations,  and  devoted  himself 
to  an  analysis  of  the  lands  and  other  problems  which  were 
necessary  to  be  considered  from  the  standpoint  of  develop¬ 
ment,  and  made  many  plans  and  designs.  He  was  entirely 
competent  as  an  engineer,  with  his  experience,  to  engage 
in  those  things  in  their  preliminary  stage. 

Then  came  the  highly  technical  and  experienced  minds 
of  Frank  S.  Washburn  and  Charles  H.  Baker,  who  devoted 
themselves  a  great  deal  to  that  job,  together  with  Mr.  K.  F. 
Coooper.  K.  F.  Cooper  was  also  a  very  highly  experienced 
and  capable  engineer.  Many  reports  upon  the  structural 
elements  as  well  as  the  physical  surroundings  and 

1176  possibilities  of  the  stream  were  made  by  those  men. 

There  was  also  a  considerable  report  made  by  Mor¬ 
gan  D.  Jones  upon  certain  of  the  physical  situations  in  the 
reservoir.  Though  he  was  a  lawyer,  he,  nevertheless,  de¬ 
voted  himself  to  this  particular  effort  for  years  along  with 
the  other  Jones. 

There  was  another  engineer,  James  R.  Hall,  who  had 
made  extensive  studies  in  the  geology  and  other  phases  of 
this  development,  and  during  this  period,  before  the  option 
was  exercised  by  Mr.  Mitchell,  there  was  John  R.  Freeman, 
one  of  the  great  hydro-electric  engineers  of  America,  and 
he  made  an  extended  investigation  of  it. 

Q.  Now  you  testified  in  the  Mitchell  dam  hearing  in 
1931,  did  you  not,  Mr.  Martin?  A.  Yes,  I  did. 

Mr.  Turner:  I  just  refer  to  this,  Your  Honor,  to  get  it 
in  your  mind  as  to  just  what  the  picture  was  on  the  Coosa 
River  development  when  Mr.  Mitchell  came  in. 

By  Mr.  Turner: 

Q.  Will  you  name  the  companies  that  owned  water  sites 
on  the  Coosa  River  at  the  time  of  Mr.  Mitchell’s  advent? 
A.  The  Alabama  Electric  Company. 

Q.  Will  you  state  the  particular  property  they 

1177  owned  as  you  go  along?  A.  They  owned  the  develop¬ 
ment  called  No.  18. 
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Q.  That  is  Lock  18?  A.  Lock  18. 

Q.  Which  is  now  Jordan  Dam?  A.  Yes,  since  developed  as 
Jordan  Dam. 

i 

Next  in  sequence  was  the  Wetumpka  Power  Company, 
owning  the  site  at  Lock  No.  15.  | 

Next  the  Alabama  Power  Company,  owning  the  site  at 
Lock  No.  14. 

Q.  That  is  the  Alabama  Power  Company  as  it  existed 
before  the  consolidation  or  merger?  A.  Yes. 

The  Alabama  Power  Company  likewise  owned  the  Site 
of  Lock  No.  12,  since  developed  as  Lay  Dam. 

The  Alabama  Power  &  Electric  Company  owned  one  Side 
of  the  proposed  development  at  Lock  No.  7  on  the  Coosa 
River. 

The  Trial  Examiner:  You  say  Lock  No.  14  was  the  Site 
of  the  dam? 

Mr.  Turner:  Yes,  sir.  I  will  put  it  in  the  record  a  little 
later  along. 

I  ask  to  have  identified  a  drawing  of  Alabama  Interstate 
Power  Company  No.  E-442. 

The  Trial  Examiner:  What  is  your  idea,  gentlemen,!  as 
to  the  number  we  shall  give  this  exhibit? 

1178  Mr.  Shannon :  In  the  hearing  in  1931,  the  exhibits 
were  marked  Licensee’s  Exhibits  and  Commission’s 
Exhibits.  However,  the  exhibits  did  not  go  beyond  Ex¬ 
hibit  No.  14. 

The  Trial  Examiner:  Shall  we  mark  this  one  Exhibit 
No.  15? 

Mr.  Shannon:  And  make  no  distinction  as  to  whether 
it  is  Licensee’s  or  Commission’s  exhibit? 

The  Trial  Examiner:  Yes.  Under  the  present  rules  iwe 
do  not  distinguish. 

Mr.  Shannon :  That  is  correct. 

The  trial  Examiner:  This  map  which  you  have  just  de¬ 
scribed — 

Mr.  Turner:  (Interposing)  It  is  really  a  profile  of  Coosa 
River. 
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The  Trial  Examiner:  The  profile  of  Coosa  River  which 
was  just  handed  the  reporter  will  be  marked  for  identifica¬ 
tion  as  Exhibit  No.  15. 

(The  document  referred  to  was  marked  “Exhibit  15”  for 
identification.) 

Bv  Mr.  Turner: 

Q.  Will  you  please  state  what  Exhibit  No.  15  is,  Mr. 
Martin?  A.  That  is  a  profile  of  the  Coosa  River  from 
Gadsden,  Alabama,  to  Wetumpka,  Alabama. 

Q.  Does  that  profile  show  the  location  of  the  vari- 
1179  ous  dam  sites  on  the  Coosa  River  about  which  you 
have  testified?  A.  It  does. 

Mr.  Turner:  I  think,  Your  Honor,  that  this  profile  was 
put  into  evidence  in  the  other  hearing,  and  our  purpose 
of  re-introducing  it  is  in  order  that  Your  Honor  and  Coun¬ 
sel  may  follow  the  testimony  with  respect  to  that  stretch 
of  the  river. 

The  Trial  Examiner :  I  think  your  plan  is  very  wise. 

Mr.  Turner:  We  oiler  Exhibit  No.  15  in  evidence. 

Mr.  Goetz:  No  objection,  Your  Honor. 

The  Trial  Examiner:  The  profile  map  of  Coosa  River, 
marked  for  Identification  as  Exhibit  No.  15,  will  be  re¬ 
ceived  in  evidence  as  Exhibit  15,  without  objection. 

(Exhibit  No.  15  was  received  in  evidence.) 
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1179  By  Mr.  Turner: 

Q.  Mr.  Martin,  the  Examiner  inquired  about  Lock  14. 
Would  you  please  state  whether  or  not  that  was  a  dam 
site  that  was  purchased  by  Mr.  Mitchell  in  the  yearj  1912? 
A.  Yes.  It  was  owned  by  Alabama  Power  Company  and 
was  therefore  purchased  by  Mr.  Mitchell’s  group;  when 
he  purchased  the  stock  of  Alabama  Power  Company. 

Q.  Is  the  site  of  Lock  14  embraced  in  the  Mitchell  Dam 
Project  at  this  time?  A.  Yes.  It  is  submerged  now. 

The  Trial  Examiner:  This  is  the  same  Lock  14 

1180  site  which  was  mentioned  in  the  Court  of  Appeals’ 
opinion? 

Mr.  Turner :  That  is  correct,  Your  Honor. 

The  Witness :  It  is  now  submerged  by  the  Mitchell,  j 
Dam,  which  is  noted  on  this  profile. 

By  Mr.  Turner: 

Q.  Mr.  Martin,  as  I  understand  your  testimony,  Mr. 
Mitchell  acquired  control  of  the  dam  sites  on  the  Coosa 
River  which  you  have  mentioned  through  the  purchase 
of  the  stock  of  the  several  companies  owning  these;  dam 
sites,  did  he  not?  A.  Yes,  that  is  true,  except  with  respect 
to  the  Mitchell  Dam  site. 

Q.  The  land  was  purchased  subsequent  to  Mr.  Mitchell’s 
purchase  of  the  stock,  was  it?  A.  That  is  correct. 

Q.  Do  you  know  whether  engineering  studies  as  to  the 
availability  of  these  dam  sites  for  development  had! been 
made  prior  to  the  time  of  the  purchase  of  the  properties 
by  Mr.  Mitchell?  A.  Yes,  they  were. 

Q.  Will  you  state  briefly  what  had  been  done  ini  that 
regard?  A.  Well,  basin  surveys  had  been  made,  of  course; 
profiles  had  been  made;  physical  conditions  at  proposed 
sites  had  been  studied ;  availability  of  raw  materials 

1181  market,  the  possible  radius  and  the  quantities  re¬ 
quired,  and,  of  course,  power  possibilities  had  been 

studied  very  extensively  by  a  number  of  engineers. 

Q.  Would  you  please  mention  the  names  of  those  en¬ 
gineers?  A.  Well,  Mr.  Hugh  L.  Cooper  was  the  foremost 

I 
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engineer  in  his  field  in  the  world,  and  distinguished  him¬ 
self  in  the  design  and  development  of  hydro-electric  proj¬ 
ects  in  many  parts  of  the  world.  He  made  an  extended 
survey  of  several  of  these  sites,  and  he  prepared  the  plans 
which  were  formally  tendered  to  the  Secretary  of  War  for 
approval  by  Alabama  Power  Company,  as  I  recall,  in  the 
year  1909,  and  they  were  approved  by  the  Secretary  of 
War  as  a  basis  for  that  development  under  the  Act  of 
Congress  of  March  4,  1907,  which  Act  granted  to  the  Ala¬ 
bama  Power  Company  the  right  to  build  at  that  particular 
site. 

A  little  later  came  a  survey  by  Mr.  Barclay  Parsons. 
His  survey  had  to  do  principally  with  No.  15,  but  it  is  my 
recollection  that  it  embraced  also  Lock  No.  12. 

There  was  the  survey  of  the  engineering  firm  of  Solomon 
&  Norcross.  Their  report  covered  the  Lock  No.  18  site,  No. 
15,  No.  14,  as  well  as  No.  12,  at  varying  stages  and  in  dif¬ 
ferent  reports,  according  to  my  recollection. 

There  came  the  report  of  X  G.  Wliite  &  Co.,  more  or 
less  covering  the  same  fields. 

1182  There  was  the  report  of  Ford,  Bacon  &  Davis  a 
little  later,  I  recall  it  was  in  the  year  1911,  in  more  or 
less  the  same  field. 

That  presents  the  principal  engineering  studies  prior 
to  the  time  Mr.  James  Mitchell  came  into  the  picture,  when 
Mr.  0.  G.  Thurlow  and  Mr.  E.  A.  Yates  took  up  all  these 
reports  and  studies  and  assumed  the  engineering  responsi¬ 
bility  from  the  early  part  of  1912. 

Q.  Mr.  Martin,  in  this  hearing,  in  December  1931,  you 
testified  with  respect  to  certain  charges  for  promotion,  en¬ 
gineering  and  financing  with  respect  to  Mitchell  Dam  site, 
and,  as  you  recall,  this  item  was  sent  back  by  the  Circuit 
Court  of  Appeals  of  the  District  of  Columbia  to  afford  the 
Licensee  an  opportunity  to  present  further  and  more  defi¬ 
nite  data  with  respect  to  those  charges  and  costs,  and  I 
ask  you  if  you  have  made  further  investigation  and  further 
study  of  records  and  data  from  which  you  could  ascertain 
the  costs  of  the  power  sites  now  developed  as  Mitchell 
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Dam,  Jordan  Dam,  and  the  other  properties  purchased  at 
approximately  the  same  time?  A.  Yes.  I  have  mad^  the 
search,  and  others  for  me  have  made  a  search  at  my  specific 
request,  to  try  to  assemble  this  information  at  Birmingham, 
New  York,  Montreal,  and  even  at  the  office  through  which 
the  financing  was  done  in  that  period  in  London. 

1183  There  was  much  missing  data  which  we  have  been 
unable  to  assemble,  a  great  deal  of  information  which 

we  have  been  unable  to  assemble. 

Q.  Then  you  could  give  no  other  or  further  definite  in¬ 
formation  as  to  these  costs?  A.  No.  There  are  many 
elements  of  costs  that  we  are  not  able  to  put  together. 

Q.  Do  you  know  when  the  Alabama  Interstate  Pbwer 
Company  acquired  the  title  to  the  dam  site  at  Cherpkee 
Bluffs?  A.  January,  1912. 

Mr.  Turner:  We  ask  to  have  marked  for  identification 
a  deed  from  the  Birmingham,  Montgomery  &  Gulf  Pcfwer 
Company  to  the  Alabama  Interstate  Power  Company,  d^ted 
January  11, 1912. 

The  Trial  Examiner :  The  deed  referred  to  may  be  mark¬ 
ed  for  Identification  Exhibit  16. 

(The  document  referred  to  was  marked  “Exhibit  16 ” 
for  identification.) 

7  I 

I 

Bv  Mr.  Turner: 

*> 

Q.  I  show  you  Exhibit  16  and  ask  you  to  state  if  that 
is  the  deed  to  which  you  referred?  A.  Yes,  that  deed  was 
prepared  in  our  law  office  in  the  City  of  Montgomery  in 
January,  1912.  ! 

Q.  Have  you  had  prepared  a  chain  of  title  to  the  lajnds 
constituting  the  dam  site  at  Cherokee  Bluffs,  asshm- 

1184  ing  title  in  Sallie  Jones?  A.  May  I  make  this  sugges¬ 
tion,  Mr.  Turner? 

Q.  Yes.  A.  As  I  recall,  there  were  two  of  these  deeds. 

Q.  That  is  the  one  that  relates  to  the  dam  site?  A.  Yes. 
One  conveys  the  land  in  Tallapoosa  County  and  one  in  El¬ 
more  County,  as  I  recollect. 
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Q.  That  deed  conveys  both,  Mr.  Martin.  That  is  the  one 
that  conveyed  both. 

Mr.  Turner :  Mr.  Reporter,  will  you  read  the  question  ? 

(The  question  was  read  by  the  reporter.) 

The  Witness:  Yes. 

Mr.  Turner:  We  ask  to  have  marked  for  identification  a 
document  entitled  “Chain  of  Title — Lands  Constituting 
Dam  Site  of  Cherokee  Bluffs.” 

The  Trial  Examiner:  This  abstract  of  chain  of  title 
may  be  marked  for  Identification  Exhibit  No.  17. 

(The  document  referred  to  was  marked  “Exhibit  17” 
for  identification.) 

By  Mr.  Turner : 

Q.  I  ask  you  to  examine  Exhibit  17  for  Identification, 
Mr.  Martin,  and  ask  you  to  state  if  that  is  the  chain  of 
title  to  which  you  have  referred?  A.  That  is,  yes. 

Q.  And  that  correctly  shows  the  chain  of  title,  does 
1185  it  not?  A.  It  does. 

Mr.  Turner:  We  offer  that  in  evidence,  and  at  the 
same  time  we  offer  the  deed  known  as  Exhibit  No.  16. 

Mr.  Goetz:  No  objection  to  the  introduction  of  Exhibits 
16  and  17,  Your  Honor. 

The  Trial  Examiner :  The  photostatic  copy  of  the  deed 
which  has  been  marked  for  Identification  Exhibit  No.  16 
will  be  received  in  evidence  as  Exhibit  16;  and  the  brief 
abstract  of  title  marked  for  Identification  as  Exhibit  No. 
17,  will  be  received  as  Exhibit  17,  both  without  objection. 

(Exhibits  Nos.  16  and  17  received  in  evidence.) 
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1470  Licensee’s  Ex.  16 

State  or  Alabama 

Montgomery  County 

Know  All  Men  by  These  Presents,  That  the  undersighed 
Birmingham,  Montgomery  &  Gulf  Power  Company,  a  Cor¬ 
poration,  for  and  in  consideration  of  the  sum  of  one  Hun¬ 
dred  dollars  and  other  valuable  considerations  to  it  in  hand 
paid  by  Alabama  Interstate  Power  Company,  a  corpora¬ 
tion,  the  receipt  whereof  it  does  hereby  acknowledge,  |has 
granted,  bargained  and  sold  and  by  these  presents  does 
hereby  grant,  bargain,  sell  and  convey  unto  the  said  Ala¬ 
bama  Interstate  Power  Company,  its  successors  and  As¬ 
signs,  the  following  described  real  estate  situated  in  ;the 
State  of  Alabama,  to-wit: 

The  following  situated  in  Elmore  County,  viz: — That 
tract  of  land  beginning  at  a  point  on  the  west  bank  of  ithe 
Tallapoosa  River  where  the  half  section  line  running  Cast 
and  west  crosses  said  River;  thence  west  along  said  Half 
section  line  six  hundred  and  sixty  (660)  feet,  thence  in  a 
northerly  direction  following  the  meanderings  of  the  Vest 
bank  of  the  said  river  and  at  a  constant  distance  from  said 
bank  of  six  hundred  and  sixty  (660)  feet  to  a  point  on  rthe 
section  line  on  the  north  side  of  section  thirty-six  (^6), 
township  twenty  (20),  range  twenty-one  (21),  thence  Cast 
along  said  section  line  six  hundred  and  sixty  (660)  feet  to 
the  west  bank  of  said  river,  thence  south  along  the  meander¬ 
ings  of  the  west  bank  of  said  river  to  the  point  of  beginning, 
containing  forty  (40)  acres,  all  in  section  thirty-six,  town¬ 
ship  twenty  (20),  range  twenty-one  (21),  together  with  a 
like  interest  in  and  to  any  and  all  riparian  rights  and  ease¬ 
ments  and  all  islands  in  said  river  adjacent  to  said  landsj; 

And  also  the  following  being  situated  in  Tallapoosa 
County,  viz: — That  portion  of  the  land  in  the  northeast 
quarter  (N.  E.  %)  of  section  thirty-six  (36),  township 
twenty  (20),  range  twenty-one  (21),  lying  east  of  the  Talla¬ 
poosa  River  and  north  of  Wind  Creek,  containing  one  hpn- 
dred  (100)  acres,  more  or  less;  and  being  also  describe^  as 


i 


652 


all  of  Fraction  A  and  that  part  of  Fraction  B  of  said  sec¬ 
tion  thirty-six  (36),  township  twenty  (20),  range  twenty- 
one  (21),  lying  east  of  the  Tallapoosa  River  and  north  of 
Wind  Creek ;  together  with  a  like  interest  in  and  to  and  and 
all  riparian  rights  and  easements  and  all  islands  in  said 
river  adjacent  to  said  lands. 

The  said  properties  hereby  conveyed  being  opposite  each 
other  on  the  east  and  west  banks  of  the  Tallapoosa  River. 

To  Have  and  To  Hold,  the  aforegranted  premises  to  the 
said  Alabama  Interstate  Power  Company,  and  its  succes¬ 
sors  and  assigns  forever. 

In  Witness  Whereof,  the  said  Birmingham,  Montgomery 
&  Gulf  Power  Company  has  caused  this  instrument 

1471  to  be  executed  in  its  name,  and  its  corporate  seal  to 
be  hereto  affixed,  by  J.  S.  Pinckard  as  its  president, 

and  Henry  C.  Jones  as  its  secretary,  on  this  the  11th  day 
of  January,  1912. 

BIRMINGHAM,  MONTGOMERY  &  GULF 
POWER  COMPANY, 

By  J.  S.  PINCKARD 
President , 

and  HENRY  C  JONES 
Secretary . 

1472  State  of  Alabama 

Montgomery  County 

I,  Bernice  Summers,  a  notary  public  in  and  for  said 
county,  in  said  state,  hereby  certify  that  J.  S.  Pinckard  and 
Henry  C.  Jones,  whose  names  as  president  and  secretary 
respectively  of  Birmingham,  Montgomery  &  Gulf  Power 
Company,  a  corporation,  are  signed  to  the  foregoing  con¬ 
veyance,  and  who  are  known  to  me,  acknowledged  before  me 
on  this  day  that,  being  informed  of  the  contents  of  the  con¬ 
veyance,  they,  as  such  officers,  and  with  full  authority,  exe¬ 
cuted  the  same  voluntarily,  for  and  as  the  act  of  said  cor¬ 
poration,  on  the  day  the  same  bears  date. 


Given  under  my  hand  and  seal,  this  the  11th  day  of  Jan¬ 
uary,  1912. 


BERNICE  SUMMERS 


Notary  Public ,  Montgomery 
County,  Ala . 
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1188  By  Mr.  Turner : 

Q.  Mr.  Martin:  I  refer  you  to  Exhibit  16,  which  is  a 
photostatic  copy  of  the  deed  from  the  Birmingham,  Mont¬ 
gomery  &  Gulf  Power  Company  to  Alabama  Interstate 
Power  Company,  which  you  said  conveys  the  dam  site  at 
Cherokee  Bluffs,  and  call  your  attention  to  the  considera¬ 
tion  expressed  in  that  deed,  and  ask  you  to  state  if  that  was 
a  real  consideration,  or  merely  a  nominal  consideration? 
A.  It  was  merely  a  nominal  consideration,  it  was  not  the 
real  consideration. 

Mr.  Turner :  You  may  have  the  witness. 

1189  Cross  Examination 

By  Mr.  Goetz: 

Q.  Mr.  Martin,  do  you  have  any  evidence  today  showing 
the  scope  of  the  studies  made  by  Mr.  H.  C.  Jones,  of  the 
Cherokee  Bluffs  site?  A.  Do  I  have  it? 

Q.  Yes.  A.  I  cannot  say  that  I  have  it  in  an  assembled 
form.  It  runs  all  through  the  earlier  papers  and  miscel¬ 
laneous  memoranda. 

Q.  Were  those  studies  made  available  to  Mr.  Thurlow 
when  he  took  over  the  studies  of  the  other  engineers  that 
have  been  made  at  the  various  dam  sites?  A.  Oh  yes,  it  is 
my  recollection  they  were. 

Q.  Could  those  studies  be  made  available  at  this  time, 
then?  A.  If  they  exist,  if  we  can  find  them,  of  course  I  am 
sure  we  will  do  that,  we  'wall  find  something  on  them. 

Q.  Do  you  know  whether  they  exist  or  not?  A.  I  can¬ 
not  answer  that,  Mr.  Goetz.  I  cannot  answer.  I  think  they 
do,  when  you  ask  me,  I  think  they  do. 

Q.  You  had  a  search  made,  I  believe  you  said,  to  as¬ 
semble  the  data  shown  in  those  various  memoranda?  A. 
No,  I  did  not  mean  to  say  that. 

Q.  That  reference,  then,  was  to  the  other  studies? 

1190  A.  That  was  on  the  financial  story.  There  is  a  mass, 
a  great  deal  of  material  relating  to  these  early  en¬ 
gineering  studies.  I  am  speaking  in  a  general  way  about 
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them.  I  was  speaking  specifically  as  to  the  financial  end 
of  it,  in  answer  to  Mr.  Turner’s  question. 

Q.  Did  you  have  a  study  made  to  try  to  assemble  the  var¬ 
ious  engineering  studies  made  by  Mr.  Jones  and  the  other 
technical  men,  such  as  Mr.  Baker,  Mr.  Washburn,  and  K.  F. 
Cooper?  A.  No,  I  did  not. 

Q.  Did  you  ever  see  those  reports,  Mr.  Martin?  A.  Oh, 
I  have  seen  many  of  them,  yes. 

Q.  How  long  ago?  A.  Some  of  them  in  the  course  of 
this  present  inquiry,  some  at  the  time  in  1931,  some  all  the 
way  back  to  the  beginning.  You  see,  I  was  identified  with 
the  Cherokee  Bluffs  beginning  in  about  the  year  1910,  ajnd 
I  have  seen,  from  that  time  on,  I  suppose  everything  that 
was  done  in  that  respe.ct,  at  different  periods.  I  could  not 
identify  the  period  or  the  date. 

Q.  Going  back  to  the  studies  made  by  Mr.  H.  C.  Jones, 
during  the  period  1899  to  1912,  you  stated  he  devoted  con¬ 
siderable  time  and  assets  to  the  Cherokee  Bluffs  Project? 
A.  Yes. 

Q.  And  that  he  established  gauging  stations  inqle- 
1191  pendent  of  the  Government  gauging  stations?  A. 

Yes. 

Q.  Are  there  any  reports  on  that?  A.  Yes,  you  will  find 
that  identified  in  one  of  the  Government  reports.  I  can¬ 
not  identify,  myself,  which  one  it  is,  but  one  of  the  Govern¬ 
ment  engineers  recognized  his  work  in  one  of  the  public 
documents,  but  I  cannot  for  the  moment  tell  you  which  one 
it  was.  Jones  was  the  man  who  owned  the  site,  or,  rathCr, 
his  mother  was  the  one  who  put  up  the  money,  Sallie  Jon^s, 
and  Jones  himself,  from  the  time  of  about  1899  on,  ad¬ 
vanced  the  money  either  directly  or  through  Pinckard  and 
Thorington  with  which  to  do  a  great  deal  of  work  in  this 
Cherokee  development,  and  it  was  actually  done  in  the 
name  of,  I  think,  the  Birmingham,  Montgomery  &  Gulf 
Power  Company,  but  Jones  was  responsible  for  it,  he  w^s 
the  man  in  the  field,  that  is,  his  work  was  recognized  in  ohe 
of  the  Government  reports. 
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Q.  You  do  not  know  whether  or  not  there  is  any  evidence 
available  showing  just  the  nature  of  his  work?  A.  I  could 
not  say  that,  no.  I  think  it  can  be  assembled.  I  think  a 
study  through  the  records  will  assemble  it,  and  if  you  want 
it,  I  will  be  very  glad  to  make  the  effort.  If  that  has  any 
significance  wre  will  be  very  glad  to  attempt  the  effort. 

Q.  I  assume  it  did  have  some  significance.  Your 

1192  testimony  w’as  introduced  in  support  of  the  various 
items  that  wTere  remanded  by  the  Court  of  Appeals. 

You  have  been  put  on  the  stand  at  this  hearing,  as  I  under¬ 
stand  it,  to  offer  further  evidence  as  to  those  various  items. 

The  Trial  Examiner:  My  understanding  of  Mr.  Mar¬ 
tin’s  testimony  wTas  that  he  had  made  an  effort  to  deter¬ 
mine  these  various  expenditures  during  this  period,  and 
that  he  had  been  unable  to  assemble  acceptable  proof  of 
expenditures. 

Mr.  Turner:  That  is  correct,  Your  Honor.  The  en¬ 
gineering  phases  of  it  are  purely  incidental. 

The  Trial  Examiner :  That  was  my  understanding.  Was 
not  that  yours,  Mr.  Goetz? 

Mr.  Goetz:  To  be  very  frank,  I  am  confused  as  to  wiiy 
all  this  testimony  with  regard  to  Cherokee  Bluffs,  which 
is  Martin  Dam,  was  introduced  in  Project  No.  82. 

The  Trial  Examiner:  I  assumed,  as  we  progressed, 
that  the  reason  for  putting  it  in  was,  it  might  be  of  impor¬ 
tance  in  connection  with  Project  349  and  the  other  Project, 
which  is  Project  618. 

Mr.  Turner:  That  is  correct,  Your  Honor.  It  is  diffi¬ 
cult  to  tell  it  all  by  one  witness.  That  is  our  difficulty,  Mr. 
Goetz. 

The  Trial  Examiner:  The  effect  of  Mr.  Martin’s  testi¬ 
mony,  as  the  Trial  Examiner  understood  it,  was,  in  effect, 
to  wraive  a  claim  as  to  specific  allowance  for  prelim- 

1193  inary  engineering  expense  as  to  Mitchell  Dam. 

Mr.  Turner:  Not  just  that,  Mr.  Examiner,  but 
we  have  had  to,  in  compliance  with  the  mandate  of  the 
Court  of  Appeals,  we  made  an  effort  to  try  to  find  those 
costs.  The  engineering  studies,  of  course,  do  not  show  the 


costs.  Mr.  Martin’s  testimony  was  put  on  for  the  purpose 
of  showing  that  he  made  all  these  investigations  and  that 
he  could  find  no  further  proof  of  the  costs. 

The  Trial  Examiner:  That  was  my  understanding! 

Mr.  Turner:  He  could  not  present  any  more  data  a!*  +** 
the  cost  of  promotion,  engineering,  and  financing. 

Mr.  Goetz :  I  would  like  to  ask  Licensee’s  Counsel  if : the 
testimony  which  was  offered  by  Mr.  Martin  with  regard  to 
the  Cherokee  Bluffs,  and  the  studies  made  by  Mr.  H|  C. 
Jones,  relate  to  Exception  No.  4-a,  the  cost  of  the  Martin 
Dam  Project? 

Mr.  Turner:  You  mean,  the  cost  as  shown  in  the  cost 
statement  ? 

Mr.  Goetz:  That  is  right,  sir.  That  is  the  Sallie  Jones 
tract,  Parcel  38. 

Mr.  Turner:  It  has  a  relation  to  it,  but  this  witness  is 
not  offered  for  the  purpose  of  testifying  on  that. 

Mr.  Goetz:  All  right. 

The  Trial  Examiner:  Now  just  a  moment,  gentlemen. 
In  view  of  the  announced  plan  of  incorporating;  by 
1194  reference  this  is  an  exact  illustration  of  what  ;the 
Trial  Examiner  had  in  mind  with  reference  to  the 
trend  of  the  cross-examination.  Now  if  Mr.  Martin  i4  to 
be  available  subsequently — 

Mr.  Turner:  (Interposing)  He  will  be,  Your  Honor. 

The  Trial  Examiner:  (Continuing) — it  may  be  that 
that  cross-examination  may  be  reserved  as  to  certain  spe¬ 
cific  items  applying  to  Martin  Dam,  and  separately  Jor¬ 
dan  Dam,  but  we  should  have  an  understanding  in  ordet  to 
assure  ourselves  as  to  the  orderly  procedure. 

Mr.  Turner:  Maybe  I  can  state  it  so  there  will  be  no 
doubts  left  about  it.  The  testimony  that  this  witness  is 
producing  at  this  time  has  no  relation  to  the  Exception ;  re¬ 
ferred  to  by  the  Commission’s  Counsel.  It  is  not  offered 
for  that  purpose,  not  intended  to  be  used  for  that  purpose, 
and  we  specifically  excluded  it  as  to  that  purpose. 

The  Trial  Examiner :  Very  well ;  that  clarifies  that. 

Mr.  Goetz :  It  does,  sir. 
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Mr.  Examiner,  I  feel  it  is  necessary  for  me  to  ask  one 
more  question  so  that  I  will  have  this  matter  clearly  in  my 
mind.  I  want  to  ask  Licensee’s  Counsel  if  the  testimony 
being  offered  now  relates  solely  to  the  cost  of  water  rights 
of  Lock  15,  or  if  it  does  also  apply  to  the  cost  of  financing, 
engineering,  promotional  services  rendered  prior  to 
1913? 

1195  Mr.  Turner:  It  does  not  relate  to  the  cost  of  fi¬ 
nancing,  promotion,  or  engineering,  except  as  was 

stated  by  the  witness.  Mr.  Examiner,  of  course  it  does  re¬ 
late  to  the  cost  of  the  Martin  Dam  site  only. 

The  Trial  Examiner :  Is  it  not  true,  Judge  Turner,  that 
the  determination  of  the  Martin  Dam  site  involves  the 
chain  of  title  of  the  Sallie  Jones  property  and  others,  con¬ 
cerning  which  Mr.  Martin  has,  in  some  way,  testified? 

Mr.  Turner :  That  is  correct. 

The  Trial  Examiner :  So  that  you  are  entitled,  certainly 
by  reference  to  Mr.  Martin’s  testimony  in  the  other  case, 
to  know  as  to  what  he  may  have  covered. 

Mr.  Turner :  That  is  correct. 

The  Trial  Examiner:  Subject  to  the  right  of  further 
cross-examination  as  the  need  may  arise. 

Mr.  Turner:  That  is  correct. 

The  Trial  Examiner:  We  do  not  want  to  unduly  cramp 
ourselves,  but  we  just  want  to  have  a  common  understand¬ 
ing  as  to  how  we  shall  proceed. 

By  Mr.  Goetz: 

Q.  Mr.  Martin,  in  connection  with  Exhibit  No.  16,  you 
stated  that  the  $100  consideration  cited  therein  was  a  nom¬ 
inal  consideration.  Will  you  please  state  the  basis  for  that 
statement?  A.  Yes.  At  the  date  of  the  deed,  there 

1196  was  pending  in  the  courts  of  Alabama,  several  of 
the  courts,  extensive  litigation  between  a  company 

called  Industries  Light  &  Power  Company  and  its  stock¬ 
holders,  Benjamin  Russell  and  Thomas  C.  Russell,  there 
were  condemnation  suits  pending  each  against  the  other, 
the  reason  of  it  being  that  Industries  Light  &  Power  Com- 
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pany  was,  in  the  Fall  of  1911,  actually  engaged  in  the! con¬ 
struction  of  a  small  hydroelectric  plant  at  a  point  which  is 
now  actually  in  the  reservoir  of  this  Cherokee  develop¬ 
ment.  Well,  we  found  ourselves  in  this  position,  thjat  if 
that  development  went  forward,  it  meant  seriously  cramp¬ 
ing  the  ultimate  program  of  the  owners  of  this  particular 
site  that  we  called  Cherokee  Bluffs,  and  acrimonious  liti¬ 
gation,  intensive  litigation,  feelings  aroused,  and  so  forth. 
The  charter  of  the  Birmingham,  Montgomery  &  Gulf  Pow¬ 
er  Company,  which  was  granted  by  the  Legislature  of  Ala- 
bama  in  1900,  was  attacked  in  quo  warranto  proceedings 
in  our  State  courts,  in  two  different  quo  warranto  proceed¬ 
ings. 

I  did  not  think,  as  a  lawyer,  that  the  cases  were  j  well 
founded;  nevertheless  we  considered  that  it  was  wi^e  to 
transfer  that  site  into  the  Alabama  Interstate  Power  (Com¬ 
pany,  which  was  a  corporation  that  was  not  subject  to  cer¬ 
tain  attacks  which  had  been  made  on  the  Birmingham, 
Montgomery  &  Gulf  Power  Company,  and  in  order  td  put 
the  Interstate  Company  in  the  position  as  an  o^vner 
1197  of  the  site,  so  that  it  could  protect  itself  in  the  Bus¬ 
sell  litigation,  this  transfer  was  made,  on  the  basis 
of  which,  very  soon  after  that,  the  Interstate  Company  filed 
a  suit  in  the  Federal  Court  at  Montgomery  seeking  to  con¬ 
demn  this  same  property  of  the  Russells,  that  is,  of  the  In¬ 
dustries  Company. 

The  whole  program  was  carried  out  in  my  office  in|  the 
City  of  Montgomery,  that  is,  the  plan  was  made,  the  direc¬ 
tors  authorized  the  deed,  and  that  was  the  purpose  of  it, 
and  very  soon  afterwards,  as  I  say,  the  Interstate  com¬ 
pany  proceeded  with  its  litigation. 

It  is  a  long  story,  I  will  not  cover  it,  but  only  the  high 
spots.  I  suppose  Mr.  Turner  will  want  me  to  cover  ihore 
on  that  problem  a  little  later,  as  respects  the  Interstate 
Company,  but  to  answer  your  specific  question  as  to  why 
it  was  nominal,  it  was  done  for  the  purpose  of  enabling  the 
Interstate  Company,  which  owned  all  the  stock  of  the  Gulf 
Company,  to  engage  in  litigation  with  the  Industries  (Jom- 
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pany  free  of  certain  questions  being  raised  in  this  quo 
warranto  proceeding. 

It  is  a  long  story,  but  that  is  the  substance  of  it. 

***#•#•*•• 

1199  Whereupon, 

Edward  L.  Moreland 

called  as  a  witness  on  behalf  of  the  Licensee,  having  been 
previously  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Turner: 

Q.  Will  you  give  your  name  and  business  address  for  the 
record,  Mr.  Moreland?  A.  My  name  is  Edward  L.  Moreland. 
My  business  address  is  31  St.  James  Avenue,  Boston. 

Q.  WTiat  business  are  you  engaged  in,  Mr.  Moreland  ?  A. 
I  have  two  major  business  activities.  I  am  a  senior  member 
of  the  consulting  engineering  firm  of  Jackson  &  Moreland, 
whose  headquarters  are  in  Boston,  and  also,  for  the  last 
four  years,  I  have  been  associated  with  the  Massachusetts 
Institute  of  Technology. 

In  1935,  a  little  over  four  years  ago,  I  was  asked  to  take 
the  position  at  the  Massachusetts  Institute  of  Technology 
of  head  of  the  Electrical  Engineering  Department.  I  re¬ 
mained  in  that  position  for  three  years,  and  then  was  asked 
to  take  the  position  of  Dean  of  Engineering  of  the 

1200  same  institution,  in  charge  of  all  of  their  courses  in 
engineering.  It  was  part  of  my  agreement  with  the 

Institute  of  Technology  that  I  would  be  free,  so  far  as  time 
permitted,  to  continue  my  consulting  engineering  practice, 
and  I  have  done  so. 

I  have  been  in  engineering  work  since  1908,  when  I  en¬ 
tered  the  employ  of  a  consulting  engineering  firm,  D.  C.  and 
William  B.  Jackson,  who  were  general  consulting  engineers, 
primarily  for  public  utilities,  but  doing  a  considerable 
amount  of  business  for  the  regulating  bodies,  supervising 
the  operations  of  utilities.  That  firm  had  offices  in  Chicago 
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and  Boston.  In  1912  I  was  made  manager  of  the  Boston 
office  of  that  concern,  and  later,  in  1916,  I  became  a  junior 
partner. 

In  1919,  following  a  period  of  service  in  the  Engineer 
Corps  of  the  United  States  Army,  A.  E.  F.,  I  formed  a  busi¬ 
ness  partnership  with  Dougal  C.  Jackson,  who  had  been  a 
senior  member  of  the  old  firm  of  D.  C.  and  William  B.  Jack- 
son,  and  this  partnership  with  D.  C.  Jackson  continued,  on 
a  somewhat  large  scale,  the  same  type  of  work  that  hadjbeen 
done  by  D.  C.  and  William  B.  Jackson. 

Mr.  Jackson  retired  from  that  firm  at  the  end  of  1929^  and 
I  took  into  partnership  two  other  men,  Mr.  Frank  M. ;  Car- 
hart  and  Mr.  Ralph  D.  Booth,  and  for  a  time  a  fourth,  who 
is  no  longer  in  the  firm,  and  we  have  continued  ^ince 
1201  then  in  the  same  general  type  of  business. 

This  firm  does  a  general  consulting  engineering 
business,  dealing  particularly  with  the  generation,  transmis¬ 
sion  and  utilization  of  electrical  power.  Our  clients  are 
among  the  large  utility  companies,  and  the  larger  industrial 
companies.  Among  clients  in  recent  years,  by  some  of  whom 
we  are  under  continuous  retainer,  are  the  Boston  Edison 
Company,  the  Philadelphia  Electric  Company,  the  Ne^  En¬ 
gland  Power  Company,  the  Duke  Power  Company,  the  Penn¬ 
sylvania  Power  &  Light  Company,  New  York  Edison  Com¬ 
pany,  and  recently  the  Tennessee  Electric  Power  Company, 
and  Commonwealth  &  Southern  Corporation. 

My  work  with  the  firm  has  covered  all  types  of  engineer¬ 
ing  in  connection  with  power  development  and  utilization, 
including  design  and  supervision  of  construction  of  iqany 
power  plants,  design  and  supervision  and  construction  of 
the  electrification  of  the  Cascade  division  of  the  Gjrreat 
Northern  Railway,  design,  supervision  and  construction  of 
the  suburban  electrification  of  the  Delaware,  Lackawanna 
&  Western  Railway,  carrying  suburban  traffic  out  of  New 
York,  and  many  other  projects. 

One  of  the  quite  important  functions  in  our  service  tq  our 
clients  is  in  advising  them  as  to  the  most  efficient  and'  eco¬ 
nomic  means  of  meeting  their  requirements  for  additional 
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power.  We  have  many  instances  where  we  have  had 

1202  to  determine  for  our  clients  the  advisability  of  mak¬ 
ing  developments,  or,  alternatively,  purchasing 

power,  developing  steam  generating  facilities  as  contrasted 
with  developing  hydro-electric  facilities,  and  so  on. 

Investigations  of  this  kind  have  included  studies  of  pro¬ 
posed  hydro-electric  development  on  the  Wallenpaupack 
River  in  Eastern  Pennsylvania ;  in  association  with  a  large 
steam  generating  station  located  near  the  coal  mines  as 
contrasted  with  the  development  of  a  large  new  generating 
station  in  Philadelphia  for  the  Philadelphia  Electric  Com¬ 
pany. 

Similar  investigation  for  the  Philadelphia  Electric  Com¬ 
pany  of  the  relative  merits  of  the  then  proposed  and  later 
built  development  on  the  Susquehanna  River  known  as  the 
Conawingo  development,  contrasting  the  possibilities  of 
that  development  again  with  the  possibilities  of  steam  gen¬ 
eration. 

We  made  studies  for  the  Boston  Edison  Company  on  the 
relative  merits  of  purchasing  a  large  block  of  power  from 
the  New  England  Power  Company  as  contrasted  with  se¬ 
curing  power  by  development  of  steam  generating  stations. 

Some  years  ago  we  developed  a  plan  of  interchange  op¬ 
eration  between  the  New  England  Power  Company  and  the 
Boston  Edison  Company  by  which  the  advantage  of  operat¬ 
ing  those  two  systems  together,  one  of  which,  the  New 

1203  England  Power  Company,  was  largely  dependent  on 
hydro-electric  stations,  and  the  other  of  which,  the 

Edison  Company,  was  an  entirely  steam  system,  the  advan¬ 
tages  to  be  gained  from  joint  operation  of  those  two  systems. 
The  Company  has  been  operating  in  this  way  ever  since 
and  saves  hundreds  of  thousands  of  dollars  per  year  by  the 
consolidated  plan  of  operation  that  we  worked  out. 

In  addition  to  this  type  of  work,  we  do  a  considerable 
amount  of  investigation  work  in  connection  with  valuations 
in  rate  cases,  some  of  which  are  undertaken  for  the  utilities, 
and  some,  on  the  other  hand,  for  the  regulating  bodies,  su¬ 
pervising  the  operations  of  utilities. 
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I  think  that  probably  gives  a  sufficient  picture  of  the  type 
of  work  that  my  engineering  organization  performs. 

Q.  Have  you  had  clients,  in  your  consulting  engineering 
practice,  consisting  of  Governmental  agencies  or  bodiesj?  A. 
Yes.  In  over  a  period  of  years  we  have  had  a  good  many 
such  clients,  the  most  recent,  I  think,  in  period  of  timej  has 
been  the  T.  V.  A.  I  have  had  two  separate  pieces  of  york 
for  them,  one  several  years  back  now,  when  my  firm  was 
retained  to  write  the  specifications  for  the  electric  gener¬ 
ators  for  two  of  the  large  developments  and  to  advise  them 
on  the  type  of  transmission  system  they  should  develop*  and 
the  protective  relaying  for  that  system  in  order  to 

1204  assure  stability  of  operation,  particularly  when  inter¬ 
connected  with  the  large  power,  privately  owned 

power  systems  in  that  vicinity. 

Recently  I  have  aided  the  T.  V.  A.  in  a  lawsuit  being 
tried  before  the  Federal  District  Court  in  Asheville,  Nj.  C., 
in  connection  with  the  condemnation  of  the  site  for  the 
Hiawassee  development.  That  was  the  case  in  which  an 
award  had  been  made  under  the  terms  of  the  T.  V.  A.!  Act 
and  the  T.  V.  A.  was  not  satisfied  with  the  award,  an<^  ap¬ 
pealed  it  to  the  District  Court,  and  I  made  an  examination 
of  the  value  of  the  property,  and  testified  in  the  heating 
before  the  Court. 

Q.  Mr.  Moreland,  you  have  been  asked  to  determine!  the 
market  value  of  the  water  rights  as  of  date  of  acquisition 
for  the  various  licensed  projects  now  owned  by  the  Alabama 
Power  Company,  and  to  include  in  this  determination  the 
probable  preliminary  expense  for  engineering,  borings,  and 
so  forth,  for  which  there  appears  to  be  no  available  and  no 
authentic  records  of  actual  expenditures.  Have  you  rqade 
such  a  determination?  A.  Yes,  I  have. 

Q.  Will  you  please  tell  us  how  you  have  approached  this 
problem,  and,  in  general,  the  methods  that  you  have  used? 
A.  The  determination  of  the  value  of  water  rights, 

1205  or  of  lands  having  water  rights  attached  to  them,  is 
very  much  more  difficult  than  the  valuation  of  ordi¬ 
nary  lands.  There  is  a  lack  of  a  free  market  and  there  are 
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not  a  sufficient  number  of  cases  of  sales  of  such  rights  to 
determine  the  values  on  the  basis  of  other  sales.  Even  if 
evidence  of  a  large  number  of  such  sales  was  available,  it 
would  still  be  very  difficult  to  apply  such  evidence  in  de¬ 
termining  the  value  in  a  specific  case,  for  the  reason  that 
the  local  conditions  have  such  a  great  influence  on  the  cost 
of  development,  that  before  you  could  use  costs  applying 
in  one  case  as  a  measure  of  value  in  another  case,  you  would 
have  to  make  a  detailed  comparison  of  all  of  the  factors 
that  entered  into  both  of  the  developments.  This  means 
that  other  methods  than  the  use  of  quoted  prices  of  re¬ 
peated  sales  have  to  be  used.  It  is  clear  that  in  the  last 
analysis  the  market  value  of  a  site  for  a  hydro-electric  de¬ 
velopment  bears  a  very  close  relationship  to  the  value  which 
that  site  will  have  to  the  prospective  purchaser. 

In  this  particular  instance,  the  value  of  the  sites  under 
consideration  is  the  value  they  will  have  to  an  electric  util¬ 
ity  finding  itself  in  need  of  additional  power. 

We  therefore  have  approached  this  problem  from  the 
point  of  view  of  a  prospective  purchaser,  and  we  have 
1206  attempted  to  determine  what  we  would  have  told  a 
utility  client  they  would,  in  our  opinion,  have  been 
justified  in  paying  for  each  of  these  sites  at  the  time  they 
were  acquired  and  under  the  conditions  surrounding  the 
situations  at  that  time. 

Q.  What  factors  enter  into  a  determination  of  a  price 
which  a  utility  client  would  have  been  justified  paying  for 
the  sites  under  consideration  here? 

•  ###•*  •  •  «  • 

1209  The  Witness:  Obviously  a  utility,  faced  with  a 
need  for  additional  power,  would  examine  the  com¬ 
parative  cost  of  supplying  that  need  from  available  power 
sites  with  the  cost  of  securing  that  power  from  other 

sources.  In  this  particular  case,  the  only  alternative 

1210  source  to  the  hydro  developments  here  under  con¬ 
sideration  are  either  other  hydro  developments  or, 
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alternatively,  steam  plants.  In  my  studies  I  have  given 
consideration  to  the  facilities  which  the  Alabama  Pbwer 
Company  already  owned  at  the  time  they  were  acquiring 
the  particular  sites  here  under  consideration. 

I  am  discussing  first  my  analyses  and  conclusions  with 
reference  to  the  Coosa  River  sites,  Mitchell  Dam  site!  and 
Jordan  Dam  site,  as  of  the  date  of  July  29, 1913,  which  is  the 
date  when  those  rights  came  into  the  Alabama  Power  Com¬ 
pany  control. 

I  am  also  considering  the  portion  of  Mitchell  which  was 
contributed  by  Lock  15,  and  I  am  attempting  to  determine 
the  justifiable  price  that  a  prudent  utility  company  could 
have  paid  for  these  sites  as  of  that  time. 

In  your  initial  question  you  link  together  the  water  rights 
and  the  preliminary  expense  for  engineering,  and  I  have 
kept  that  linkage  in  my  work,  the  reason  for  that  being 
that  reliable  information  is  not  available  as  to  the  co^t  of 
the  preliminary  engineering  vrork  that  went  with  tjhese 
sites. 

From  my  point  of  view,  and  I  think  from  the  point  of 
view  of  this  case,  it  is  not  necessary  to  separate  the  I  two 
elements,  that  is,  the  rights  per  se,  and  the  preliminary  en¬ 
gineering  expense,  because  in  either  case  this  i£  an 
1211  estimate  to  replace  the  actual  cost  of  the  rights  and 
of  the  engineering  work,  because  evidence  is  not 
available  of  those  actual  costs,  and  it  therefore  should  in¬ 
clude  all  of  the  elements  up  to  the  time  the  company  took 
over.  Expenses  beyond  that  time  are  included  in  the  Com¬ 
pany  *s  record  of  engineering  and  construction  costs',  so 
there  is  no  duplication.  We  have  eliminated  from  the!  lat¬ 
ter  record  such  elements  of  original  preliminary  cost&  as 
appeared  in  the  record. 

Incidentally,  I  might  remark  right  here  that  in  making 
my  analyses  I  necessarily  have  to  include  in  this  study  of 
the  Coosa  River  sites  the  Martin  site  also,  since  the !  op¬ 
erations  are  all  interrelated.  That  will  come  out,  I  tfiink, 
as  I  proceed  with  the  details  in  my  testimony. 
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The  major  factors  which  determine  the  value  of  these 
water  power  sites,  and  which  we  must  reestablish  as  of  a 
1913  point  of  view,  are : 

1.  The  market  and  the  ability  of  the  market  to  absorb 
the  power. 

2.  The  number  and  size  of  the  new  hydro  plants  to  be 
brought  in  on  the  system,  the  available  capacity,  and  the 
schedule  of  development  of  these  sites  which  were  already 
owned  by  the  company. 

3.  The  construction  costs  which  would  be  incurred  in  the 

development  of  these  hydro  plants,  and  the  associ- 

1212  ated  operating  and  annual  carrying  costs. 

4.  The  cost  of  providing  this  power  from  the  most 
effective  alternative  source.  In  this  case  that  would  be 
from  steam  plants.  Consideration  of  the  costs  of  power 
from  alternative  steam  plants  necessarily  involves  the  de¬ 
termination  of  the  capital  cost  of  constructing  such  alter¬ 
native  steam  plants,  and  the  annual  operating  costs  tak¬ 
ing  into  consideration,  the  improvement  in  efficiency  which 
could  have  been  foreseen  in  1913. 

One  of  the  serious  difficulties  with  which  I  am  faced  in 
a  case  of  this  particular  kind  is  that  I  am,  in  effect,  asked 
to  go  back  to  1913  and  judge  the  case  as  it  would  have  ap¬ 
peared  to  me  then,  divorcing  from  my  mind  any  evidence 
which  has  appeared  since  that  time.  I  have  made  a  sin¬ 
cere  effort  to  do  that.  I  will  point  out,  as  I  go  along,  what 
my  methods  have  been,  and  how  I  have  attempted  to  fol¬ 
low  that  ideal. 

My  valuation  as  of  1913  is  based  on  records  as  of  that 
time.  The  sites  under  consideration  have,  of  course,  been 
altered.  Some  of  them  have  been  flooded  out,  others  have 
been  altered  by  construction,  and  consequently  I  have 
necessarily  had  to  depend  largely  on  old  records. 

The  first  element  that  I  mentioned,  the  first  of  the  four 
factors  that  I  mentioned,  was  load  growth.  We  find  a  con¬ 
siderable  amount  of  information  in  the  company’s 

1213  records  with  respect  to  the  anticipated  load.  We 
have  available  estimates  made  in  1913,  or  prior 
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thereto,  by  four  different  engineers,  one  by  Mr.  E.  A.  Yates, 
— and,  incidentally,  I  would  like  to  say  here  I  understand 
that  another  Mr.  Yates  was  mentioned  in  the  earlier  hear¬ 
ings.  In  all  of  my  work,  when  I  mention  Mr.  Yates  I  Vill 
mean  Mr.  E.  A.  Yates.  One  of  these  estimates,  as  I  said, 
was  by  Mr.  Yates,  engineer  for  the  company;  one  by  }dr. 
Mitchell  himself,  and  two  by  other  independent  engineers. 
All  of  these  estimates  were  made  by  people  who  had  stud¬ 
ied  the  local  situation  carefully  and  who  were  thoroughly 
familiar  with  local  conditions.  All  four  of  these  estimates 
are  in  reasonably  close  agreement. 

In  our  load  predictions  we  have  used  a  figure  somewhat 
below  the  average  of  the  four  figures  which  these  engineers 
have  developed  for  the  period  up  to  3  years  after  the  start 
of  operation  of  the  system,  and  thereafter  we  have  used  a 
predicted  load  growth  which  more  or  less  parallels  the  rate 
of  growth  in  the  six  Southern  States  in  the  Southeast  I  up 
to  1913. 

I  have  prepared  a  table,  that  is,  a  chart,  which  I  should 
like  to  present,  which  shows  the  record  of  growth  in  the 
six  Southern  States  up  to  1913,  and  our  prediction  j  of 
growth  to  be  expected  on  this  system  after  that  date.  | 

Mr.  Turner:  We  would  like  to  have  marked  for 
1214  identification  the  chart  mentioned  by  the  witnessL 
The  Trial  Examiner:  This  study  of  Southern 
utility  growths  prior  to  1913  will  be  designated  for  identi¬ 
fication  as  Exhibit  No.  22. 

(The  document  referred  to  was  marked  “Exhibit  $2” 
for  identification.) 
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1214  Q.  Proceed,  Mr.  Moreland.  A.  The  exact  title  of 
this  chart  is  “  Growth  of  Central  Station  Power  in 

Southern  States  and  Assumed  Load  Growth  Predictions]” 

I  should  like  to  make  one  general  statement  at  this  poiht 
where  I  am  introducing  my  first  exhibit.  This  is  a  rather 
complex  question.  I  am  going  to  have  to  introduce  a  con¬ 
siderable  number  of  exhibits,  and  I  am  between  the  horns 
of  two  embarrasing  situations,  either  not  saying  enough 
about  these  exhibits  and  running  the  risk  of  their  not  beipg 
fully  understood,  or  saying  too  much  and  boring  everybody, 
and  wasting  a  lot  of  time.  I,  as  I  submit  these  exhibits,  will 
try  to  give  enough  information  about  them  and  the  w 
they  are  made  up  to  make  the  exhibits  understandable. 

In  my  cross-examination,  whether  that  immediately  fol¬ 
lows  my  direct-examination  or  whether  it  is  after  a  period 
of  postponement,  I  am  prepared  to  go  into  the  great- 

1215  est  detail. 

Incidentally,  I  would  also  like  to  say  that  I  shall 
be  available  for  cross-examination  either  immediately  fol¬ 
lowing  my  direct  or  later,  as  may  be  desired,  of  course  con¬ 
sistent  with  my  duties  at  Technology,  but  by  a  little  ad¬ 
vance  notice  I  will  promise  to  be  here  whenever  you  want 
me. 

This  table  is  comparatively  simple.  Across  the  bottorh 
of  the  chart  and  part-wav  across  the  top,  dates  are  shown. 
The  dates  at  the  top  of  the  chart  run  from  1900  to  1914,  and 
they  are  to  be  used  in  connection  with  the  record  of  thje 
load  growth  in  the  six  Southern  States.  The  numberjs 
across  the  bottom  of  the  chart  run  from  1914  to  1937,  and 
they  apply  to  the  predicted  load  growth  for  the  systeih 
we  are  considering. 

The  thousands  of  kilowatt  hours  are  shown  on  the  verti¬ 
cal  scale. 

Q.  You  mean  kilowatts,  do  you  not?  A.  Kilowatts,  j 
am  sorry.  Thousands  of  kilowatts  a  e  shown  on  the  vertiu 
cal  scale,  and  I  wish  to  call  attention  to  the  fact  that  thi^; 
vertical  scale  is  logarithmic  and  not  a  direct  linear  scale. 
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The  Trial  Examiner:  That  is  so  as  to  make  it  easy  for 
the  Trial  Examiner,  I  assume. 

The  Witness:  Well,  in  a  sense  it  is.  If  it  were 

1216  made  on  a  straight  linear  scale,  that  chart  would 
be  quite  extensive,  or  this  would  have  to  be  reduced 

to  such  a  small  scale  that  it  would  hardly  be  useful. 

JTust  to  illustrate  the  way  this  chart  works,  it  will  be 
noted  that  at  the  end  of  1917,  the  date  being  at  the  bottom 
of  the  chart,  the  predicted  load  is  46,000  kilowatts,  and  cor¬ 
respondingly,  at  the  end  of  1927,  the  predicted  load  is  ap¬ 
proximately  280,000  kilowatts. 

By  Mr.  Turner : 

Q.  Will  you  now  tell  us  what  methods  you  used  to  deter¬ 
mine  the  probable  construction  costs  of  these  various  hydro 
projects?  A.  It  is  impossible  at  this  date  to  make  a  com¬ 
pletely  independent  analysis  of  the  conditions  that  sur¬ 
rounded  each  one  of  these  hydro  sites,  which  "would  be 
necessary  in  determining  the  probable  construction  costs. 
We  find,  however,  that  the  company  itself  had  made  pre¬ 
liminary  surveys  and  plans  of  each  of  these  sites.  They 
had  estimated  the  quantities  and  the  unit  costs.  These 
estimates  are  available.  As  a  check  on  the  reasonableness 
of  the  estimates  that  the  Company’s  engineers  were  making 
at  that  time,  we  are  fortunately  able  to  make  a  comparison 
of  their  estimates  on  one  of  the  sites  on  the  Coosa  River. 
It  is  not  one  of  the  ones  involved  in  this  case,  but  the  Lay 
Dam  site,  with  estimates  on  that  site,  or  for  the  do- 

1217  velopment  of  that  site,  made  by  other  engineers. 

In  addition  to  estimates  by  Mr.  Yates  and  Mr. 
Thurlow,  estimates  were  made,  which  have  already  been 
referred  to  by  Mr.  Martin,  by  Hugh  L.  Cooper ;  Ford,  Bacon 
&  Davis;  J.  Gr.  White  &  Co.,  and  Barclay  Parsons,  all  of 
whom  are  eminent  engineers. 

Their  estimates,  and  those  of  Yates  and  Thurlow,  are 
in  close  agreement  as  to  quantities  and  as  to  unit  construc¬ 
tion  costs. 
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Now  Messrs.  Yates  and  Thurlow  had  made  estimates 
for  7  sites.  The  Lay  Dam  site,  which  is  not  in  this  ca&e 
either  directly  or  indirectly,  except  very  remotely,  the 
Mitchell  site,  the  Jordan  site,  and  Locks  14,  15  and  18  cln 
the  Coosa  River,  and  the  Cherokee  Bluffs  site  on  the  Talla¬ 
poosa  River. 

Now  for  the  purpose  of  our  estimates  as  of  1913,  it  is 
to  be  presumed  that  if  we  had  been  there  in  1913,  our  esti¬ 
mates  would  have  been  in  conformity  with  the  estimates 
of  these  five  groups  of  engineers  who  estimated  on  the  Lay 
Dam  site,  and  of  Mr.  Yates  and  Mr.  Thurlow  on  the  other 
sites. 

We  have  based  our  estimates  on  the  quantities  and  costf* 
conforming  with  those  of  Messrs.  Yates  and  Thurlow.  Wf? 
have  made  our  own  additions  for  omissions  and  contingen¬ 
cies  and  overheads,  but  so  far  as  unit  costs  and  quantities 
are  concerned,  we  have  used  their  estimates. 

1218  I  have  prepared  a  summary  table  entitled  “ Suite 
marv  of  Estimated  Investments  for  Hydro  Developj- 
ments”,  which  I  should  like  to  offer. 

Mr.  Turner:  We  ask  that  this  summary  of  estimated 
investments  for  hydro  developments  be  marked  for  identi¬ 
fication. 

The  Trial  Examiner:  This  summary  will  be  marked  for 
Identification  as  Exhibit  No.  23. 

i 

(The  document  referred  to  was  marked  “Exhibit  23 ’t 
for  identification.) 
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1218  Q.  As  I  understand  this  table,  Mr.  Moreland,  which 
has  been  identified  as  Exhibit  No.  23  for  Identifica¬ 
tion,  it  represents  your  present  judgment  of  the  amounts 
which  you  would  have  estimated  in  1913  as  to  construction 
costs  of  the  Project  shown  thereon?  A.  That  is  so,  and  to 
bring  all  of  the  material  together  in  one  place,  I  show  the 
Mitchell,  Jordan  and  Martin  Dam  site  developments,  arid 
also  the  estimated  costs  of  developments  at  Locks  14, 15  arid 
18,  the  development  at  Lock  18  being  a  low  dam  project  as 
contrasted  with  the  high  dam  project  later  developed. 

In  the  first  column  of  figures  I  show  the  generating  ca¬ 
pacity  which  we  have  determined  as  that  which  we  would 
expect  to  be  installed  at  each  of  these  sites.  In  thle 

1219  following  column  we  separate  between  hydro  land 
cost,  which  is  rounded  to  even  hundreds  of  thousand?, 

the  hydro  plant  construction  cost,  and  the  total  of  the  land 
and  the  hydro  plant.  In  our  land  cost  we  have  not  included 
any  figure  for  water  rights  value.  We  show  the  transmis¬ 
sion  investment  that  would  be  associated  with  each  of  these 
developments,  this  being  only  a  sufficient  amount  of  trans¬ 
mission  to  connect  from  the  power  site  to  what  we  call  the 
transmission  bus,  which  would  be  necessary  whether  steam 
or  hydro  were  used;  and  in  the  final  column  we  show  the 
grand  total  of  the  investment  for  each  of  these  sites. 

Q.  Now  will  you  tell  us  how  you  fixed  upon  the  probable 
steam  construction  costs  and  efficiencies  ?  A.  In  considering 
the  cost  of  power  from  the  alternative  source  of  steam 
generation,  we  are  concerned  both  with  the  construction 
costs  and  the  operating  costs  of  these  stations.  In  deterf 
mining  upon  the  probable  construction  cost  per  kilowatt 
of  capacity  in  these  steam  plants,  we  have  prepared  a  tabl^ 
and  a  chart,  both  of  which  are  entitled  “Investment  Costs 
of  Typical  Steam  Stations”,  on  which  we  have  compared 
the  costs  of  various  plants  built  around  1913,  employing! 
units  of  approximately  the  same  size  as  those  which  would 
be  indicated  on  this  system.  We  have  also  indicated  on! 
these  charts  the  estimated  cost  of  a  projected  plant  as  oft 
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1914.  I  should  like  to  offer  this  table  and  this  chart. 
1220  The  Trial  Examiner:  The  two  separate  docu¬ 
ments — 

The  Witness:  (Interposing)  Oh,  I  am  sorry.  I  got 
ahead  of  my  story,  I  am  sorry. 

Mr.  Turner:  We  ask  that  the  document,  the  tabulation 
entitled  “Investment  Costs  of  Typical  Steam  Stations,  1911- 
1914”,  be  identified  as  an  exhibit. 

The  Trial  Examiner:  This  table  entitled  “Investment 
Costs  of  Typical  Steam  Stations”  will  be  marked  for  Iden¬ 
tification  Exhibit  No.  24. 

(The  document  referred  to  was  marked  “Exhibit  24” 
for  identification.) 

Mr.  Turner:  And  we  ask  to  have  marked  for  identifica¬ 
tion  as  Exhibit  No.  25  the  graph  showing  the  investment 
costs  of  typical  steam  stations,  1911-1914. 

The  Trial  Examiner:  This  document  will  be  marked  for 
Tdentification  as  Exhibit  No.  25. 

(The  document  referred  to  was  marked  “Exhibit  25” 
for  identification.) 
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LICENSEE’S  EXHIBIT  NO.  24.  j 

I 

mnsTMor  costs  or  ttpical  stein  stations 
mx  -_i9i4 


Knclneerlnc  of  Power  P]npta.  Ternald  and  Orrok,  Flrat  edition  1916, 
Tabulation  Page  860 


5,000 

10,000 

20.000 

50,000 

40,000 

50,000 


pane  of  Station 

Poeer  Company 

Date 

Constructed 

8team 

Pressure 
lbs/sc. In. 

Steen 

Temperature 
Decree  1 

Total  Capeolty 
Xnstalled-Ke. 

Investaent 

Cost  per  Ke, 
of  Capaol^ 
.Installed 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

Mount  Holly 

Duka  Poeer  Co. 

1911-1913 

too 

468 

6,400 

*  428,809.05 

*  67.00 

Cleveland  Municipal  Plant 

Municipally  Owned 

1914 

20,000 

1,137,396.08 

56. P7* 

•0 *  Street,  South  Boston 

Boston  Elevated  By.  Co. 

1911 

1  200 

513 

45,000 

2,939,843,02 

63.33* 

Christian  Street,  Philadelphia 

Philadelphia  El.  Co. 

1914 

!  250 

60C 

65,000 

4,378,848.00 

67.37* 

Handbook  for  Electrical  *n  sincere . 
Pros  Curve  Page  1134 

Pender,  Plrst  edition  printed  September,  1914 

• 

4,000 

8,000 

12,000 

20,000 

30,000 

82.00** 
72. 50** 
66.00** 
58. 00** 
52.50** 

Jaokson  It  Moreland  estimate  presented  In  testimony  In  a 
previous  oaaa 


120,00* 
100.00* 
90.00* 
8C.OO* 
75.00* 
70. OC* 


65.00* 


Co k  per  Kw.  j 
Adjusted  to 
Include  Omissions 
Noted  in  Colman ( 8 ) 


(9) 

$  67.00 
59.37 
67.83 
69.87 


88.61 

78.66 

71.93 
63.64 

57.94 


122.50 

102.50 

92.50 

82.50 

77.50 

72.50 


65.50 


I 


*  Does  not  lnolnda  ooat  of  step-up  transforms  substation. 

**  Does  not  lnolnda  oost  of  Land,  step-up  transformer  snbstatlon  and 
Interest  During  Construction. 
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LICENSEE’S  EXHIBIT  NO.  25. 
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1220  Q.  You  may  proceed.  A.  This  table  and  the  qhart 
I  think  are  largely  self-explanatory.  Some  of  thC  in¬ 
formation  applies  to  specific  power  plants,  and  in  addition 
we  show  information  taken  from  two  authoritative  publica¬ 
tions  on  the  subject,  the  titles  of  which  are  given. 

1221  Based  upon  these  records  of  actual  costs,  we  have 
adopted  for  our  estimates  a  unit  price  of  $65 j  per 

kilowatt  of  installed  capacity.  This  is  a  conservatively!  low 
figure  for  the  generating  station  and  the  step-up  substation 
which  is  included  as  coming  under  that  figure.  It  is  lhwer 
than  much  of  the  actual  experience  of  cost  as  of  that  time. 
On  the  other  hand,  we  are  dealing  with  a  territory  in  wrhich 
fuel  costs  are  low,  and  you  consequently  would  not  be 
justified  in  going  to  all  of  the  refinements  of  design  Ithat 
would  be  employed  in  a  territory  where  fuel  costs  j  are 
high,  so  that  we  believe  the  $65  is  an  appropriate  figure  to 
use,  although  a  conservative  one. 

Q.  Now,  Mr.  Moreland,  from  the  standpoint  of  the  water 
power  value  which  you  have  finally  arrived  at,  will  you 
please  explain  the  effect  of  the  adoption  of  a  conservatively 
low  investment  cost  for  steam  plants  ?  A.  That  does  heed 
some  explanation,  because  it,  of  course,  depends  upon  Vhat 
point  of  view  you  are  taking  when  you  say  “  conservative  ”. 
Using  the  word  “conservative”  to  mean  a  low  figufe,  I 
would  like  to  point  out  that  using  a  low  figure  for  steam 
means  arriving  at  a  low  figure  for  the  value  of  the  winter 
rights,  because  I  am  using,  as  a  measure  by  which  to  gauge 
the  value  of  the  water  rights,  the  cost  of  securing 

1222  the  power  by  an  alternative  steam  development!  If 
that  cost  is  high,  the  value  will  go  high;  if  that; cost 

is  low,  the  value  will  go  low,  and  consequently  when  1  use 
a  conservatively  low  figure  in  estimating  my  steam  co^t,  I 
arrive  at  a  conservatively  low  value  of  water  power  rights. 

Q.  Have  you  taken  into  account  the  fact  that  evefi  in 
1913  there  was  already  a  history  of  improved  efficiency  in 
steam  generating  equipment?  A.  Yes,  I  have.  In  1913  we 
would  have  seen  that  not  all  of  these  hydro  plants  woujd  be 
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built  at  the  same  time,  that  the  construction  of  the  hydro 
plants  would  have  been  spread  over  several  years  in  the 
future,  and  consequently  we  would  have  recognized  that 
the  steam  plants  with  which  they  would  have  to  compete 
would  be  steam  plants  of  the  then  future,  and  we  have 
undertaken  to  judge  the  probable  efficiencies  of  steam 
plants  with  which  these  hydro  plants  would  have  had  to 
compete  by  forecasting  the  efficiencies  of  steam  plants  and 
the  trend  of  those  efficiencies  based  on  a  record  of  the 
efficiencies  and  the  improvement  of  the  efficiencies  to  date, 
and  I  have  prepared  a  graph  entitled  “Prediction  of  Steam 
Station  Fuel  Economy”,  covering  this  point,  which  I  should 
like  to  offer. 

Mr.  Turner:  We  ask  that  the  graph  testified  about  be 
marked  for  Identification. 

The  Trial  Examiner:  The  prediction  of  Steam 
1223  Station  Fuel  Economy  will  be  marked  for  Identifica¬ 
tion  as  Exhibit  No.  2*6. 

(The  document  referred  to  was  marked  “Exhibit  26” 
for  identification.) 


1482 


685 


i 

i 

» 

t 

1223  Q.  Proceed  with  your  explanation  of  that  chart*  Mr. 
Moreland.  A.  This  chart  shows  actual  efficiencies  be¬ 
ing  realized  by  the  best  stations  up  to  1912,  and  predictions 
of  the  efficiencies  after  that  date.  The  chart,  I  think,  is 
otherwise  self-explanatory.  I  have  already  pointed!  out 
that  we  have  not  assumed  that  the  plants  that  w^e  wduld 
build  in  this  territory  would  have  the  highest  possible 
efficiency,  because  they  would  be  in  a  territory  of  j  low 
fuel  costs  where  you  would  not  be  justified  in  the  larger 
expenditures  that  would  be  associated  with  a  plant  of  high 
efficiency,  but  the  efficiencies  we  have  computed  are  Con¬ 
sistent  with  our  cost  of  $65  per  kilowatt. 

Q.  Now  with  your  principal  data  established,  Mr.  fore¬ 
land,  how  did  you  proceed  to  determine  the  value  of  these 
various  sites?  A.  With  these  data  established,  as  I  have 
outlined,  and  using  wage  and  fuel  costs  prevailing  in  1|913, 
we  have  determined  the  total  annual  cost  of  securing  pcjwer 
for  the  Alabama  Power  Company  system  by  the  two 

1224  alternative  methods. 

Now  bear  in  mind  that  at  this  time,  Julv  1913,  as 
of  which  I  am  determining  the  value,  the  Lay  Dam  was 
already  under  construction,  so  that  that  is  already  inj  the 
picture. 

The  two  alternatives,  then,  were  the  Lay  Dam,  eithejr  in 
association  with  future  hydro  developments  at  the  Mitchell, 
Martin,  Jordan  and  other  sites,  supplemented  by  steam, 
even  in  that  case,  to  help  out  the  hydro  developments*  or, 
on  the  other  hand,  Lay  in  association  with  steam  plants 
only. 

Now  I  want  to  emphasize  the  point  I  just  made  rather 
casually,  that  even  in  the  so-called  hydro  development, 
which  would  be  Lay  in  association  with  Mitchell,  Martin, 
Jordan,  and  so  on,  there  would  still  be  some  steam.  I  tried 
to  keep  that  straight  by  calling  that  supplementary  steam. 

Now  we  made  a  preliminary  analysis,  first,  to  determine 
the  economic  size  of  each  of  the  three  developments  t6  be 
made  at  these  licensed  sites.  In  1913  we  would  have  been 
faced  with  the  situation  that  we  had  the  possibilities  of 
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developing  Mitchell,  the  possibilities  of  developing  Jordan, 
the  possibilities  of  developing  Martin,  or  we  might  even 
have  had  the  possibility  on  the  Coosa,  or  did  have  on  the 
Coosa  the  possibility  of  developing  three  low  head  dams 
instead  of  the  two  high  head  dams,  and  we  have  made  an 
economic  study  to  determine  when  each  of  these  sites  should 
be  developed  and  what  the  economic  installation 

1225  should  be  at  each  of  these  sites  to  conform  with  the 
expected  load  shown  in  Exhibit  No.  22. 

This  studv  indicates  that  Mitchell  would  have  an  installed 
capacity  of  SO, 000  kilowatts,  and  would  be  constructed  about 
1922 ;  that  Martin  would  have  an  installed  capacity  of  140,- 
000  kilowatts,  to  be  installed  about  1927 ;  and  Jordan  w^ould 
have  an  installed  capacity  of  120,000  kilowatts,  to  be  in¬ 
stalled  about  1930. 

Now  it  is  possible  that  some  other  combination  of  sizes 
of  installations,  or  even  dates  of  installation,  might  work 
out  to  be  a  slightly  more  advantageous  schedule.  I  wish 
to  point  out,  however,  that  if  this  is  not  the  most  economic 
schedule  for  hydro  development,  then  any  error  we  may 
have  made  in  that  would  go  to  reduce  the  apparent  value  of 
the  hydro  water  rights,  because  if  there  is  some  other 
development  that  would  enable  these  hydro  plants  to  make 
a  still  greater  saving  than  those  that  could  be  made  by  the 
developments  we  have  projected,  then  the  values  would 
show  even  greater. 

I  have  prepared  a  table  entitled  “Generating  Capacity 
Required  with  Hydro  Program  Compared  with  Steam  Pro¬ 
gram^,  and  by  “hydro  program”  I  mean  the  program  util¬ 
izing  Mitchell,  Martin  and  Jordan,  although  recognizing 
that  there  would  be  some  supplementary  steam  with  such 
a  program,  and  by  “steam  program”  I  mean  a  pro- 

1226  gram  of  using  Lay  with  all  steam  thereafter. 

Mr.  Turner:  We  ask  that  the  table  referred  to  bv 
the  witness  be  identified  as  Exhibit  No.  27. 

The  Trial  Examiner:  This  comparative  chart  will  be 
designated  as  Exhibit  No.  27  for  Identification. 

(The  document  referred  to  was  marked  “Exhibit  27” 
for  Identification.) 


LICENSEE’S  EXHIBIT  NO.  27. 

GENERATING  CAPACITIES 
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1226  The  Witness :  I  will  give  a  very  brief  explanation 
of  this  table. 

Across  the  top  I  show  a  series  of  dates,  1922,  1927,  1^30, 
1933  and  1936.  Under  each  of  these  dates  there  are  two 
main  subdivisions  of  the  heading,  “before  new  installation’ ’ 
and  “after  new  installation”,  and  then  again,  under  elach 
of  those  headings  there  is  the  further  designation  of  ‘fin- 
stalled”  and  “ability”,  they  meaning,  in  the  first  case, 
the  installed  capacity,  and,  in  the  second  case,  the  generat¬ 
ing  ability,  in  each  case  in  thousands  of  kilowatts. 

The  upper  part  of  the  table  relates  to  the  hydro  program, 
the  lower  part  of  the  table  relates  to  the  alternative  steam 
program. 

It  will  be  noted  that  Lay  is  included  in  both  cases,  and 
it  will  also  be  noted  that  in  the  so-called  hydro  program 
there  is  provision  for  installation  of  steam  capacity  las 
well  as  hydro  capacity.  This  table,  then,  forms  the 

1227  basis  of  our  estimates  of  investment  and  operating 
costs  from  which  -we  have  made  a  determination  of 

the  savings  to  be  effected  by  the  hydro  developments. 


By  Mr.  Turner: 

Q.  Have  you  made  a  summary  of  the  total  yearly  cf)st 
which  you  would  have  predicted  for  the  system  if  it  had  de¬ 
veloped  only  the  Lay  Dam?  A.  Before  I  present  the  sdm- 
mary,  I  should  like  to  present  a  couple  of  detailed  tables,  cfne 
relating  to  the  steam  development  program,  which  I  will  pre¬ 
sent  first.  I  have  prepared  a  table  entitled  “Estimated 
Comparative  Total  Yearly  Cost  of  Steam  Program  Required 
with  Lay  Dam  Alone”,  which  I  should  like  to  submit,  i 

Mr.  Turner:  We  ask  that  it  be  marked  for  Identification. 

The  Trial  Examiner :  This  table  will  be  marked  for  Iden¬ 
tification  as  Exhibit  No.  28. 

(The  Document  referred  to  was  marked  “Exhibit  28” 
for  Identification.) 
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LICENSEE’S  EXHIBIT  NO.  28. 


ESTIMATED  COMPILATIVE  TOTAL  YEARLY  CC3T 


STEAM  PH 00 RAM  RS  JIBED  WITH  LAY  DAM  ALONE 
1913  View 
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1227  The  Witness :  Now  following  my  plan  of  present¬ 
ing  these  tables,  I  will  describe,  quite  briefly,  what 

this  table  shows. 

We  have  again  used  the  dates  of  1922,  1927,  1930,  l|933 
and  1936,  and  again  show  the  figures  before  and  after!  in¬ 
stallation.  This  is  set  up  this  way  because  it  is  as- 

1228  sumed  that  new  installations  were  made  as  of  tliese 
dates,  and  that  the  plant  capacities  did  not  change 

between  those  dates,  so  we  have  made  our  analyse^  at 
those  points  of  change. 

Now  I  recognize  perfectly,  and  this  applies  particularly 
to  the  steam  developments,  that  the  installations  might 
actually  not  have  been  made  in  such  big  blocks  and  at  such 
long  intervals,  but  might  have  been  made  by  making  more 
frequent  installations  of  smaller  units,  but  the  same 
method  has  been  applied  to  both  cases,  so  that  there  is;  no 
material  error  introduced  by  this  method,  and  it  has  very 
much  simplified  computations. 

Now  across  the  top  of  the  table,  the  first  line  of  figures, 
is  the  demand  in  thousands  of  kilowatts.  Those  figures 
come  from  Exhibit  No.  27,  which  I  have  already  submitted. 
The  next  item,  energy  in  millions  of  kilowatt  hours,  ig  a 
computation  of  the  energy  required  on  the  system  conform¬ 
ing  to  the  peak  demand  shown  immediately  above.  The 
next  group  of  figures  shows  the  installed  capacity,  and 
those  figures  come  from  Exhibit  27. 

The  next  item,  the  estimated  generation  from  the  iLay 
Dam  in  kilowatt  hours ;  and  the  next  line  is  the  generation 
from  the  steam  plants;  and  the  next  row  of  figures  shows 
the  investment  in  the  steam  program. 

You  will  notice  it  says  “increment  investment!  in 

1229  steam  program.’ ’  The  investment  figures  shown  are 
the  investment  over  and  above  the  investment  already 

in  the  79,000  kilowatts  of  steam  capacity  already  on  the 
system  associated  with  the  Lay  development  and  requited 
in  either  case.  This  increment  steam  capacity  shows,  for 
example,  under  the  year  1922,  in  the  second  column,  as 
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$8,300,000,  and  is  for  207,000  kilowatts  at  $65  per  kilowatt 
— Pardon  me,  it  is  207,000  less  the  79,000.  I  fell  right  into 
my  own  error.  It  is  128,000  kilowatts,  which  is  the  differ¬ 
ence  between  207,000  and  79,000,  priced  at  $65  per  kilowatt. 

The  increment  transmission  cost  is  the  transmission  cost 
taken  from  the  table  which  I  have  already  presented  as  Ex¬ 
hibit  No.  23. 

Now  the  fixed  charges  for  the  steam  program  are  made 
up  of  7-1/4  per  cent  for  the  average  cost  of  the  money 
invested  in  the  steam  stations,  1  per  cent  for  property 
tax  and  an  allowance  for  sinking  fund  accruals  to  cover 
business  risk  and  depreciation  on  the  depreciable  portions 
of  the  power  plant,  assuming  that  the  buildings  have  a  40- 
vear  equivalent  life  and  that  the  equipment  has  a  25-year 
equivalent  life,  and  corresponding  figures  on  the  transmis¬ 
sion  system. 

The  production  and  transmission  expense  is  estimated 
as  follows:  the  transmission  expense  at  1  per  cent  of  the 
transmission  investment;  the  fixed  production  expense  for 
the  steam  plants,  and  for  reasons  which  will  appear 
1230  later  I  have  divided  the  operating  costs  of  the  steam 
plants  between  fixed  costs  and  variable  costs.  The 
fixed  costs  are  the  costs  which  are  independent  of  the 
actual  running  of  the  station,  and  the  variable  costs  are 
the  remaining  costs  which  vary  with  the  production  of  the 
station.  The  fixed  production  costs  include  fixed  mainten¬ 
ance,  the  cold  standby  labor  expense  and  supplies  expense, 
and  the  supervision  and  overhead  on  it. 

The  variable  production  costs  include  variable  mainten¬ 
ance,  that  is,  the  items  of  maintenance  that  do  vary  with 
operation,  and  the  expense  of  the  labor  and  supplies,  and 
of  course  fuel  and  the  supervision  and  overhead. 

Now  each  of  the  elements  recognizes  the  type  of  plant 
that  would  be  installed  at  each  one  of  these  dates. 

By  Mr.  Turner: 

Q.  What  price  did  you  base  your  fuel  on,  Mr.  More¬ 
land?  A.  Fuel  is  based  on  a  price,  if  my  memory  is  cor- 
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rect,  at  $1.30  a  ton  in  the  yard,  $1.30  a  short  ton  delivered 
in  the  yard,  and  that  is  coal  of  a  heating  value  of  11,800 
B.  T.  U.’s  per  pound  as  fired. 

•  ••••***•;• 

1236  Q.  Mr.  Moreland,  will  you  proceed!  A.  Well,  I  had 
substantially  finished  the  descriptions  of  Exhibit  2$. 

1237  At  the  bottom  of  that  table  there  is,  under  each  of  the 
dates  shown,  the  total  comparative  yearly  cost  of  the 

steam  program  divided  into  demand  cost  and  energy  cosjt. 
Just  to  identify  the  figures,  for  example  in  the  second  col¬ 
umn  of  figures  it  shows  demand  cost  as  $1,073,000,  and 
the  energy  cost  as  $474,000 ;  the  total  is  $1,547,000. 

Before  we  leave  this  table,  my  attention  was  called  dur¬ 
ing  the  recess  to  two  errors  in  the  statement  I  had  made. 
A  short  time  ago,  in  referring  to  the  capacity  of  the  thrie 
installations,  I  said  that  Martin  had  an  installed  capacity 
of  140,000  kilowatts.  I  should  have  said  130,000  kilowatts. 
The  figure  is  correctly  stated  on  Exhibit  23  and  Exhibit  2|7. 
It  was  an  error  in  my  statement. 

Likewise,  I  made  a  statement  in  reference  to  this  Exhibit 
28  that  the  cost  shown  for  the  transmission  system  was 
taken  from  Exhibit  23.  That  is  a  mistake.  Exhibit  23  re¬ 
lates  only  to  the  hydro  development.  In  the  case  of  steatn 
development,  which  we  are  considering  in  Exhibit  28,  the 
increment  transmission  cost  was  estimated  by  us  at  $3.00 
per  kilowatt  of  capacity.  That  estimate  was  derived  as  an 
average  cost  for  a  line  of  the  length  that  would  be  involved 
here,  which  we  have  taken  as  the  length  of  the  line  from 
Gorgas  to  Bessemer. 

1238  Q.  Now,  Mr.  Moreland,  I  think  that  gives  us  a  pic¬ 
ture  of  the  method  you  used  to  develop  the  cost  ufi- 

der  the  predicted  loads,  had  a  steam  program  been  em¬ 
ployed  with  Lay.  Do  I  understand  correctly  that  you  esti¬ 
mated  the  comparative  yearly  cost  if  Mitchell,  Jordan  and 
Martin  were  developed  in  combination  with  the  Lay  Dam 
development  and  steam?  A.  Yes,  I  have,  and  I  prepared  a 
table  entitled  “Estimated  Comparative  Total  Yearly  Cost 
of  Combined  Steam  and  Hydro  Program”. 
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Mr.  Turner:  We  ask  that  the  table  referred  to  by  the 
witness  be  marked  for  Identification. 

The  Trial  Examiner:  It  may  be  marked  for  Identifica¬ 
tion  Exhibit  No.  29. 

(The  document  referred  to  was  marked  “Exhibit  29” 
for  identification.) 
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Year  Capacity  la  Installed 
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System  Power  Requirements 
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1238  The  Witness :  This  table  is  set  up  in  a  form  similar 
to  the  form  of  Exhibit  28.  It  shows  at  the  top  the  sys¬ 
tem  requirements  in  maximum  demand  and  in  energy,  which 
are,  of  course,  the  same  as  the  requirements  shown  under  the 
steam  program  in  Exhibit  28.  The  periods  covered  by  the 
two  classes  are  the  same.  As  before,  the  periods  show  tfye 
costs  before  and  after  the  installation  of  each  item  of  equip¬ 
ment.  Under  “investment”,  the  investment  figures  for 

the  hydro  system  are  taken  from  Exhibit  23.  The 

1239  investment  in  the  associated  steam  plants  are  again 
estimated  at  $65  per  kilowatt  of  capacity,  and  this 

price  of  $65  is  applied  to  the  increment  capacity  abo\[e 
79,000  kilowatts.  The  investments  in  the  hydro  plants  I 
have  already  referred  to  as  coming  from  Exhibit  23.  The 
operation  and  maintenance  expenses  of  the  hydro  plants 
are  estimated  by  Jackson  &  Moreland,  and  so  are  the  steam 
production  expenses,  in  a  way  comparable  to  those  used  in 
the  previous  exhibit.  Again  fuel  is  taken  at  $1.30  a  short 
ton  delivered  in  the  yard  of  the  steam  generating  station. 
The  heating  value  is  11,800  B.  T.  U.’s  per  pound  as  fired.  | 

Now  having  developed  the  cost  of  supplying  this  powCr 
from  a  so-called  steam  system,  and  from  a  so-called  hydijo 
system,  I  have  now  prepared  a  summary  table  comparing 
the  costs  under  the  two  methods  of  development.  This  table 
is  entitled  “Summary  of  Estimated  Annual  Savings  Ef¬ 
fected  by  Development  of  Mitchell,  Martin,  Jordan,  instead 
of  Steam  Program  Required  with  Lay  Dam  Alone.” 

The  Trial  Examiner:  This  table  of  annual  savings  will 
be  marked  for  Identification  as  Exhibit  No.  30. 

(The  document  referred  to  was  marked  “Exhibit  30f’ 
for  identification.) 
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SUL-y^RT  CF  ESTIVATED  ANNUAL  SAVINGS 
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C7  • 

KITCHSLL—  MARTIN  -  JORDAN 

- mmzs  w - 

STEAM  PROGRAM  Sg'CTH^E)  IlTH  LAY  DAK  AXONS 

1915 _ View 


LICENSEE’S  EXHIBIT  NO.  30. 
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1239  The  Witness :  This  table  needs  very  little  explana¬ 
tion.  The  two  sets  of  figures  come  respectively  ftom 
Exhibits  28  and  29  under  each  of  the  dates  shown,  and 

1240  the  difference  between  the  two  shows  the  savings  ef¬ 
fected  by  the  development  of  Mitchell  and  Martin;  for 

each  of  these  periods. 

By  Mr.  Turner : 

Q.  And  Jordan  too?  A.  Mitchell,  Martin  and  Jordan,  I 
am  sorry,  for  each  of  these  periods. 

We  have  just  interpolated  for  the  savings  in  the  inter¬ 
vening  years.  For  example,  between  1922  and  1927,  we 
have  interpolated  the  savings  in  1923,  1924,  1925  and  11926 
as  shown  on  the  table  opposite  the  side  heading  “period 


savings 


Then  at  the  bottom  of  the  sheet  we  give,  first,  the  total 
arithmetical  sum  of  the  savings  over  a  period  of  years,  ex¬ 
tending  through  the  licensed  life,  or  the  normal  licenfeed 
life  of  a  hydro  project  developed  under  a  license  from  the 
Federal  Power  Commission,  namely,  50  years. 

After  1936  it  is  assumed  that  the  savings  from  eachj  of 
the  plants  will  remain  constant. 

There  is,  perhaps,  a  point  there  that  I  should  make  clear, 
Mr.  Examiner,  although  it  may  be  familiar  to  everyone 
concerned  in  this  hearing, — that  the  value  of  a  hydro  de¬ 
velopment  increases  as  the  load  on  the  total  system  In¬ 
creases,  for  a  time.  It  increases  until  the  load  gets  to  I  be 
such  a  size  that  the  entire  output  of  the  hydro  development 
can  be  used  to  best  advantage,  and  from  there  Ion 
1241  there  is  no  further  gain,  and  we  have  assumed  that 
it  would  reach  that  constant  point  in  1936,  that  thfere 
would  be  no  greater  value  to  the  hydro  plants  after  that 
time. 

Although  as  an  actual  fact  there  might  be  some  further 
increase  with  time  and  with  the  development  of  the  sys¬ 
tem,  but  in  getting  the  arithmetical  accumulated  savings 
for  the  period  we  have  assumed  that  the  savings  due  to  each 
one  of  these  plants  would  remain  constant  after  1936. 
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On  the  next  line  of  the  table,  entitled  “1913  present  worth 
of  accumulated  period  savings”,  we  have  discounted  those 
savings  back  to  1913,  using  an  interest  rate  of  7%  per  cent, 
and  that  shows  that  in  1913  the  discounted  present  worth  of 
the  future  savings  of  these  hydro  developments  up  to  the 
end  of  their  licensed  life  would  be,  in  round  figures, 
$10,000,000.  I  will  discuss  the  use  that  is  made  of  that  fig¬ 
ure  later. 

Q.  Mr.  Moreland,  as  I  understand  it,  you  find  that  the — 
A.  (Interposing)  I  had  one  more  statement  I  would  like 
to  make  to  complete  this  story. 

As  to  a  final  item  on  that  table,  I  show*  the  present  wrorths 
of  those  future  savings  not  in  1913,  but  as  of  a  date  3  years 
before  the  initial  operation  of  those  plants.  That  figure  is 
$21,600,000.  It  emphasizes  the  penalty  that  is  im- 
1242  posed  by  carrying  the  date  at  winch  you  are  deter¬ 
mining  the  present  worth  back  as  far  as  1913.  As 
you  will  see  on  the  program  of  development  that  we  have 
worked  out,  owing  to  the  fact  that  Lay  has  an  associated 
steam  plant  already  on  the  system,  the  first  of  these  plants 
comes  into  operation  in  1922,  after  a  period  of  9  years,  the 
others  come  in  at  still  later  dates,  so  that  the  present  worth 
in  1913  of  a  sum  which  actually  aggregates  $106,000,000  is 
only  $10,000,000,  whereas  the  present  worth  taken  at  a  date 
three  years  before  initial  operation  of  each  of  those  plants 
would  total  $21,600,000. 

Q.  Now  in  speaking  of  that  value,  you  just  include  the 
three  projects,  Martin,  Mitchell  and  Jordan,  and  include  no 
wrater  rights  for  Lay  Dam,  is  that  correct?  A.  No,  there 
are  no  wTater  rights  for  Lay  Dam  at  all.  Lay  Dam  had  to  be 
brought  into  this  question  because  of  the  way  the  load  would 
be  dispatched.  Lay  Dam  is  there,  and  was  there,  or  at 
least  was  potentially  there  in  1913.  It  wras  being  built,  so 
that  in  considering  the  operation  of  this  system  in  the  fu¬ 
ture,  Lay  had  to  be  considered  and  had  to  be  dispatched  into 
the  load  to  the  maximum  advantage  of  Lay.  That  is,  Lay 
was  used  to  the  best  possible  advantage  so  as  to  then  make 
the  other  hydro  plants  and  the  steam  plants  compete  on 
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the  basis  that  they  would  actually  have  had  to  compete  if;  we 
had  been  there  in  1913  advising  the  utility  company 
1243  as  to  whether  to  develop  the  hydro  system  or  to  de¬ 
velop  an  alternative  steam  system. 

Q.  Mr.  Moreland,  have  you  made  an  analysis  to  deter¬ 
mine  the  worth  of  these  savings  contributed  by  the  respec¬ 
tive  dam  sites  ?  A.  I  am  sorry,  I  did  not  get  your  question. 

Mr.  Turner :  Mr.  Reporter,  will  you  read  the  question  ? 

(The  question  was  read  by  the  reporter.) 

The  Witness :  Yes. 

By  Mr.  Turner: 

Q.  Have  you  got  them  segregated?  A.  Yes,  I  have  made 
a  segregation.  The  presentation  that  I  made  there,  that  I 
have  already  presented,  as  you  stated  in  your  question, 
was  for  the  three  hydro  developments,  Mitchell,  Martin  and 
Jordan,  taken  together;  and  now  you  are  asking  whether  I 
have  separated  those? 

Q.  Yes,  sir.  A.  That  analysis  is  a  somewhat  complicated 
one,  but  I  will  describe  it  as  briefly  and  as  clearly  as  I  qan. 

I  have  prepared  a  table  entitled,  “Annual  Wortl}  of 
Hydro  Power  Produced  by  Mitchell,  Martin  and  Jordajn.” 
That  is  a  preliminary  table  necessary  in  answering  yiour 
question  specifically. 

The  Trial  Examiner :  This  table  will  be  marked  for  Iden¬ 
tification  Exhibit  No.  31. 

(The  document  referred  to  was  marked  “Exhibit  31”;  for 
identification.) 
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1244  The  Witness:  Perhaps  if  I  make  a  very  (brief 

statement  of  the  underlying  philosophy  back  of  this 

table,  it  will  make  it  a  little  bit  easier  to  understand  some 
7  -  | 
arithmetic  that  may,  on  its  face,  look  somewhat  complicated. 

We  have,  in  the  previous  exhibits,  determined  the  deiband 
cost  and  the  energy  cost  of  the  steam  program  if  wcj  are 
depending  primarily  on  steam  for  the  development.  |  We 
have  also,  in  the  alternative  plan,  which  depends  primarily 
on  hydro  development  but  has,  in  association  with  it,  jsup- 
plemental  steam  service,  determined  the  cost  of  the  steam 
service  that  would  be  with  the  hydro  development. 

If,  then,  we  deduct  the  cost  of  this  steam  service  that 
would  go  associated  with  the  hydro  development  front  the 
cost  of  the  entire  steam  program,  the  difference  is  what 
the  hydro  system  contributes,  and  therefore  is  a  measure 
of  the  worth  of  that  power. 

Now  that  is  just  what  I  have  done  on  Exhibit  31,  which 


has  just  been  offered.  At  the  top  of  the  sheet  we  snow, 
under  a  side  heading,  “Steam  Program  Required  with  Lay 
Dam  Alone”,  first  the  steam  plant  output  in  millions  of 
kilowatt  hours.  Those  figures  are  taken  from  Exhibit}  28. 
The  next  items  under  that  same  heading  are  the  denjand 
cost  and  the  energy  cost,  and  they  come  from  Exhibit  28. 

The  next  heading,  “Steam  Program  Required  with  Lay- 
Mitchell-Martin- Jordan”,  that  is  the  supplementary 
1245  steam,  shows  the  capacity  and  output  from  the  steam 
plant.  Those  figures  are  taken  from  Exhibit^  29 
and  27. 


The  next  item  “Increment  Investment7 7  in  Steam  Plant 


comes  from  Exhibit  29  so  far  as  the  steam  plant  is  Con¬ 
cerned,  and  the  transmission  is  taken  at  $3.00  a  kilowatt 
for  the  steam  capacity.  The  fixed  charges  are  estimated 
as  before  on  previous  exhibits. 

The  production  and  transmission  experse.  transmission 
is  taken  at  1  per  cent  of  the  transmission  investment  as  pre¬ 
viously  testified  to. 

The  fixed  production  expense  comes  from  Exhibit  29,  and 
adding  those  figures  up  shows  a  total  demand  expense, 
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which  is  the  arithmetical  sum  of  the  figures  above,  and  the 
variable  production  expense  comes  from  Exhibit  29. 

Consequently,  by  arithmetical  deduction  the  demand  value 
of  the  hydro  power  is  determined,  as,  for  example,  in  the 
second  column  under  the  heading  1922  it  shows  as  $203,000. 
That  is  the  difference  between  the  demand  cost  shown  as  the 
first  figure  at  the  top  of  the  second  column  of  figures, 
namely,  $1,073,000,  less  the  total  demand  expense  shown 
near  the  bottom  of  that  column,  of  $870,000.  It  shows  that 
the  demand  value  of  the  hydro  power  is  $203,000  under  the 
load  conditions  as  of  that  time. 

The  total  load-carrying  ability  of  the  hydro  developments 
at  that  stage  and  under  the  then  load  conditions,  is 
1246  21,000  kilowatts.  That  figure  comes  from  Exhibit  27. 

Dividing  the  21,000  kilowatts  into  the  $203,000 
gives  a  demand  value  per  kilowatt  of  $9.6667. 

I  want  to  make  a  statement  about  that  figure.  I  do  not 
pretend  for  one  minute  that  my  figures  are  so  accurate  that 
I  am  justified  in  showing  5  significant  figures.  On  the  other 
hand,  I  have  kept  it  that  far  in  order  to  be  able  to  get  an 
arithmetical  check  on  my  figures  as  I  go  through. 

If  I  start  rounding  figures,  I  would  get  in  trouble  proving 
them,  and  I  would  never  be  able  to  know  if  I  had  a  mistake 
in  back  of  it.  I  do  not  want  you  to  think  that  that  figure  is 
accurate  to  that  degree,  and  the  same  comment  applies  to 
another  unit  figure  I  will  show  you  in  a  moment. 

In  a  similar  way,  the  energy  value  of  the  hydro  power 
is  the  difference  between  the  energy  cost  shown  in  the  sec¬ 
ond  figure  at  the  top,  namely,  $474,000.  If  you  look  in  the 
second  column  of  figures,  there  is  the  variable  production 
expense  of  $149,000,  that  difference  being  $325,000.  That 
is  the  worth  of  154,000,000  kilowatt  hours  of  energy  gen¬ 
erated,  and  gives  energy  value  of  2.11039  mills  per  kilo¬ 
watt  hour. 

Now  the  two  figures  which  I  have  developed, — and  I  have 
been  using  the  year  1922  merely  as  an  explanation,  ex¬ 
plaining  the  table, — show  that  at  that  time  the  hydro 
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1247  energy  produced  on  this  system  was  worth  $9.6667 
per  kilowatt  of  load-carrying  ability  plus  2.11039 

mills  per  kilowatt  hour. 

Similarly  across  the  table  we  show  the  values  of  the  power 
produced  at  various  stages  of  development  under  the  load 
conditions  existing  as  of  each  of  those  years. 

Now  that  is  working  material  to  be  used  in  answering 
the  question  that  I  have  been  asked,  as  to  whether  I  had 
subdivided  between  the  three  hydro  plants.  I  have  j  ap¬ 
proached  that  problem  on  the  hypothesis  that  a  kilowatt  of 
capacity  and  a  kilowatt  hour  of  electric  energy  have  j  the 
same  value  on  the  system  regardless  of  just  where  they 
are  produced.  A  kilowatt  is  worth  so  much  and  a  kilowatt 
hour  is  worth  so  much.  Those  values  vary  from  tim^  to 
time  as  the  load  develops,  but  it  does  not  matter  whether 
the  kilowatt  is  developed  at  Mitchell,  Martin  or  Jordah,  it 
is  equally  valuable. 

I  have  now  prepared  a  table  entitled  “Estimated  Annual 
Savings  Effected  by  Development  of  Mitchel  Dam”.  I|  am 
coming  now  down  to  saying  how  much  Mitchell  has  Con¬ 
tributed.  I  would  like  to  offer  that  table. 

The  Trial  Examiner:  This  table  with  reference  to  the 
savings  effected  by  the  construction  of  Mitchell  Dam  will 
be  marked  for  Identification  as  Exhibit  No.  32. 

i 

(The  document  referred  to  was  marked  “Exhibit 

1248  32  *  ’  for  identification. ) 
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The  Witness :  At  the  top  of  Exhibit  32  I  show  the  unit 
values  which  have  been  derived  from  Exhibit  31,  which  I 
have  just  been  explaining.  The  figures  shown  across  the 
top  of  Exhibit  32  are  the  figures  taken  from  the  bottom  of 
Exhibit  31  for  each  period. 

I  have  used  the  plant  capabilities,  the  load-carrying  abil¬ 
ity  of  the  Mitchell  plant  as  shown  on  Exhibit  27.  Multiply¬ 
ing  that  load-carrying  ability  by  the  value  per  kilowatt 
shows  the  demand  value  of  the  Mitchell  power  year  by  year. 

Now  looking  at  column  1922,  you  would  come  right  back 
to  the  same  figures  I  had  on  Exhibit  31,  because  in  tjiat 
year  Mitchell  was  the  only  one  in  operation.  If  you  l<pok 
over  to  the  later  years  when  other  plants  were  in  operation, 
the  figure  differs  from  the  figure  shown  in  Exhibit  31,  'be¬ 
cause  this  Exhibit  32  applies  to  Mitchell  only.  That  is 
what  we  are  developing  here. 

Correspondingly,  we  get  the  energy  value  by  applying 
the  unit  value  of  energy  to  the  energy  generated  by  the 
Mitchell  plant  in  each  one  of  these  years.  Then  by  carry¬ 
ing  that  on  down  and  deducting  the  yearly  costs  of  the 
Mitchell  development — and  we  have  carried  that  through 
only  for  the  year  1922,  because  the  fixed  charges  stay  con¬ 
stant  and  the  operating  costs  stand — you  will  see 
1249  the  $425,000,  which  is  shown  as  the  total  yearly  dost 
of  power,  is  carried  along  year  by  year  across  the 
table,  and  the  difference,  the  annual  rate  of  saving  is  shown 
and  varies  from  $103,000  per  year  under  the  conditions  of 
1922  up  to  $678,000  per  year  under  the  conditions  as  of 
1936. 

And  again  we  have  interpolated  for  the  intervening 
years,  and  again  we  assume  that  after  1936  the  saving  dpes 
not  increase,  although  you  will  observe  that  it  has  been  in¬ 
creasing  with  increasing  load  in  the  meantime.  Again  we 
show  the  total  accumulated  savings  for  the  period,  jusli  as 
we  did  for  the  three  dams  combined,  and  the  present  worth 
of  those  savings,  both  in  1913  and  as  of  a  time  3  years  be¬ 
fore  the  initial  operation  of  Mitchell,  which  would  be  1919. 
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Now  we  have  gone  through  an  exactly  similar  process 
for  Martin  Dam,  and  I  have  prepared  a  table  entitled  “Es¬ 
timated  Annual  Savings  Effected  by  Development  of  Mar¬ 
tin  Dam”,  which  I  will  offer. 

The  Trial  Examiner :  The  study  with  reference  to  Mar¬ 
tin  Dam  will  be  marked  for  identification  Exhibit  No.  33. 

(The  document  referred  to  was  marked  “Exhibit  33” 
for  identification.) 

By  Mr.  Turner: 

Q.  Do  you  want  to  put  the  study  for  Jordan  in  at 
1250  the  same  time?  A.  I  might  just  as  well  put  in  the 
study  for  Jordan,  because  I  am  going  to  comment  on 
them  together. 

Mr.  Turner:  We  offer  the  same  exhibit  relating  to  Jor¬ 
dan  Dam,  for  Identification. 

The  Trial  Examiner:  The  savings  chart  with  reference 
to  Jordan  Dam  will  be  marked  for  Identification  Exhibit 
No.  34. 

(The  document  referred  to  was  marked  “Exhibit  34”  for 
identification.) 


/  i 


/ 


Tear  Capacity  ls  Installed 


Unit  niaaa 
Brand  Tmlua  - 
Energy  Talus  - 


Per  Kilowatt  -  Tear 
Mills  per  Kw-hr 


^£oed  Carrying lb  11 it/  -  Thousands  of  Kilowatts 
Energy  Generated  -  Millions  of  Xw-hrs 


Annual  Worth  of  Power 
Demand  Talus 
Energy  Talus 

Total  Worth 


Yearly  Cost  of  Power 

Investment 
Hydro  Land 
Z&rdro  Plant 
Transmission 
Total 

Fixed  Charges 

Hydro  Land  8.8$ 

Hydro  Plant  8.8> 

Transmission  9.8 % 

Total 


Produotlon  and  Transmission  Xxpense 
Total  Yearly  Cost  of  Power 


Rate  of  Annual  Saving 
Period  Savina 


iS!8M£ 

Installation 


KTOIATSD  ANNUAL  SAT  IK  06  XTTECTKfl  NT 
mahttJ  DAM 

155 


•>  vl  <*»>.  i  i 


_«7 

.tlon  o 


rtln  Dam 
After 

Installation 


1980 

Installation  of  Jordan  Dam 
Before  After 

Installation  Installation 


1933 

Installation  or  Mew 
Before 
Installation 


ant 


Installation 


"LICENSEE’S  EXHIBIT  NO.  33. 

lots 

jLr» Wlangp-  pf  gteja-fX^at 
Before 

Installation 


$10.1989 

1.70077 


$9.1874 

1.44813 


$11.8687 

1.88189 


$9.3908 

1.88197 


$10.9368 

1.88197 


$9.8688 

1.49248 


69 

818 


69 

367 


69 

311 


69 

886 


69 

886 


69 

368 


$  704.000 


$  638.000 

517.000 

unless 


$  800.000 
473.000 
$1. £73)000 


$  648,000 

888.000 
»1,8W^5C5 


$  766,000 

588.000 

ll.'BWlOOC 


$  660,000 
549.000 

ii.serccc 


$  700,000 

6,300,000 
700.000 
'$7,7«>)<5<36 


$  58,000 

858,000 
66.000 
$  67$ ) 000 


$ 

$ 


68,000 

741,000 


$  494,000 

1987  $847,000** 

1988  465,000 

1989  437,000 


$ 

$ 


741,000 

408,000 


$  741,000 


1930 

1931 


$  532,000 

$470,000 
807,000 


a  earns  aaa 


$ 

I 


741,000 

489,000 


1933 

1934 
1938 


$ 

$ 

$513,000 

834,000 

501,000 


741,000 

866,000 


Number 
of  Years 
{ITS 


$ 

$ 

Rate 

per  Year 

l4&g;ccg 


741.000 

468,000 


Total 

$19,422,000 


TOTAL  ACCUMULATED  PERIOD  SAY  DOS 


As  of  1913 


$23,879,000 


Aa  of  3  Tears  Before  Initial  Operation 


PRESENT  WORTH  OF  ACCUMULATED  PERIOD  SAY CTOS 


$2,500,000 


$5,300,000 


**Fbr  one  half  year  of  operation. 


PI-10 

11-28-39 


1489 


■> 

•J 


ESTIMATED  ANNUAL  SAVINGS  EFFECTED  BT  DEVSLOPNZNT 


Year  Capacity  is  Installed 


1930 

lnstallatlop~o?~ Jordan  Pan 
Before  After 

Installation  Installation 


JOSDAjr  DAM 
1913  View 

1933 

Installation  of  Hew  Steam  Plant 
Be Tore  After 

Installation  Installation 


LICENSEE’S  EXHIBIT  NO.  34. 


1930 

Installation  of  Mew  Steam  Plant 
Before 

Installation 


Unit  Values 

Demand  Value  -  Per  Kilowatt-year 
Energy  Value  -  kills  per  Kw-hr 

Plant  Capability 

Load  Carrying  Ability-Thousands  of 

Kilowatts 

Energy  Generated  -  Millions  or  Kw-brs 

Yearly  Jorth  of  Power 
Demand  Value 
Energy  Value 

Total  forth 

Yearly  Cost  of  Power 


♦11.5687 

1.52139 


$498,000 

033.000 

♦17I3T^H5S 


♦  9.3908 
1.55197 


♦592,000 

851.000 

♦iTTOTCTO 


$10.9308 

1.55197 


♦889,000 

851.000 

♦r.siotros 


♦  9.5628 
1.49242 


♦746,000 

912.000 

♦lTsrottrar 


Investment 
Hydro  Land 
Hydro  Plant 
Transmission 
Total 

Plied  Charges 

Hydro  Land  8.2$ 

Hydro  Plant  8.8.4 
Transmission  9.5$ 

Total 

Produotlon  and  Transmission  Expense 

Total  Yearly  Cost  of  Power 
Bate  of  Annual  Saving 
Period  Saving 


♦  100.000 
5,000,000 
700.000 


♦  8,000 
440,000 
67.000 
3  -S15feftT 

♦  55.000 


♦  570,000 

♦  561,000 


♦  281,000** 
665,000 
769,000 


♦  570,000 

♦  873,000 


♦  570,000 

i  970,000 


♦  921,000 
1,009,000 
1,048,000 


Number 
of  Tears 


$  570,000 
♦1,088,000 
Bate 

per  Year  Total 

♦l.oae’oOo  ♦40,4i6,ooo 


TOTAL  ACCUMULATED  PERIOD  HAVTKGS 

PRESENT  90RIH  OP  ACCUMULATED  PERIOD  SAVINGS 


As  of  1913 
♦4,200,000 


♦53,109,000 


As  of  3  Tears  Before  Initial  Operation 
♦11,300,000 


•  Load  earrylng  ability  of  new  Run-of-Klver  Plants  (kltehell  and  Jordan)  pro  rated 
to  Installed  oapaelty. 

••  For  one  half  year  of  operation. 


PI-11 

11-28-39 
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1250  The  Witness :  I  am  not  going  to  make  any  state¬ 
ment  of  explanation  of  the  make-up  of  Exhibits  33 

and  34,  because  the  processes  were  exactly  the  same  as 
those  used  on  Exhibit  32,  but  now  I  want  to  come  to  an¬ 
other  adjustment. 

It  will  be  observed  from  Exhibit  32  that  the  present 
worth  in  1913  of  the  savings  to  be  effected  by  the  develop¬ 
ment  of  the  Mitchell  Dam  is  shown  as  $3,300,000,  and  the 
corresponding  savings  shown  by  the  corresponding  present 
worth  in  1913  of  the  savings  resulting  from  the  develop¬ 
ment  of  the  Jordan  Dam,  as  shown  on  Exhibit  34,  is  $|4,- 
200,000,  or  a  total  for  the  two  run-of-river  plants  on  the 
Coosa  River  below  the  Lay  Dam,  of  $7,500,000. 

Now  it  will  be  apparent  that  the  exact  value  determined 
for  those  two  individual  plants  would  be  affected  by  the 
assumption  you  make  as  to  which  will  come  first.  The  fig¬ 
ures  I  have  given  here  were  on  the  assumption  that 

1251  Mitchell  will  come  in  before  Jordan.  As  a  matter 
of  fact,  Martin  comes  in  between  them,  but  I  am 

discarding  Martin  for  the  moment  and  taking  only  the  rel¬ 
ative  values  of  Mitchell  and  Jordan,  and  I  say  that  thc^se 
relative  values  are  affected  by  the  assumption  you  make 
as  to  which  comes  first.  We  had  assumed  in  these  figures 
that  Mitchell  would  come  first,  and  we  arrive  at  a  value  of 
$3,300,000  for  the  1913  present  worth  of  the  future  savings, 
and,  correspondingly,  $4,200,000  for  the  1913  present  worth 
of  the  future  savings  of  Jordan. 

If  we  had  reversed  the  order  in  which  we  assumed  those 
plants  to  be  developed,  we  would  have  come  to  a  some¬ 
what  different  figure. 

Now  in  our  opinion  it  is  unfair  to  either  of  those  plants 
to  assume  that  the  other  will  be  developed  first,  and  we 
should  approach  the  problem  of  these  two  particular  plants, 
which  are  of  the  same  general  character,  in  the  same  rivqr, 
and  assign  the  savings  as  they  would  be  if  either  one  migjit 
equally  well  come  before  the  other,  and  we  have  done  that, 
we  have  prepared  a  table  entitled  *  ‘  Summary  of  1913  Preis- 
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ent  Worth  of  Annual  Hydro  Savings  of  Mitchell  and  Jor¬ 
dan  Developments.” 

Mr.  Turner:  We  ask  to  have  that  table  identified. 

The  Trial  Examiner:  This  comparative  study  will  be 
identified  as  Exhibit  No.  35. 

1252  (The  document  referred  to  was  marked  “ Exhibit 
35”  for  identification.) 


LICENSEES  EXHIBIT  NO.  35. 


sa^E 

1913  msSStiT  WORTH 

5? 

ACTUAL  HYggO  SAVINGS 
MITCHELL  AND  JOSGaIT  DEVELOPMENTS 


i 

I 

i- 

i 


Apparent  Present  Worth  in  1913  of  annual  hydro  savings  if 
Mitohell  Plant  can  be  predetermined  to  be  constructed  before 
Iordan. 


Mitchell  i>3.300,000 

Jordan  $4.300.000 

Total  $7,500,000 


Apparent  Present  Worth  in  1913  if  either  Mitchell  or  Jordan 
Plant  might  be  constructed  first. 


Mitchell  $3,900,000 

Jordan  $4,600,000 


l 

i 

| 

i 

i 

i 

i 


i 

PI-13 

11-29-39  ! 

i 

i 

i 


i 

i 

i 

i 
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1252  The  Witness:  This  is  a  very  simple  table,  jit 
merely  states  the  values  already  derived  from  Ex¬ 
hibits  32  and  34,  and  then  re-divides  that  total  of  $7,500,000 
between  the  two  plants  as  it  would  be  divided  if  the  change 
were  equally  good  of  either  one  coming  first.  You  will 
notice  it  does  not  affect  the  total.  I,  unfortunately,  did  njot 
show  the  total  under  the  second  column.  You  can  readily 
see  it  is  the  same,  but  it  does  affect  the  division,  and  on  that 
basis  we  say  that  the  proper  figure  in  1913  to  take  for  tike 
1913  present  wrorth  of  the  future  savings  of  Mitchell  is  $2,- 
900,000,  and  for  Jordan  $4,600,000. 

The  Trial  Examiner:  I  wonder  if  it  would  be  asking 
too  much,  since  vre  are  approaching  the  usual  hour  of  sus¬ 
pension,  or  recess,  to  suggest  to  Licensee’s  Counsel  dn 
analysis  of  the  testimony  that  has  been  offered  this  after¬ 
noon  with  a  statement  of  specific  purposes  which  Counsiel 
has  in  mind.  I  will  have  an  opportunity  this  evening,  per¬ 
haps,  to  go  over  the  various  exhibits,  which  are,  of  courste, 
the  results  of  a  good  deal  of  labor  and  are  somewhat  com¬ 
plex.  It  appears  to  me  it  might  be  helpful,  before  suspen¬ 
sion  for  today,  to  review  what  we  have  done  today  with  ref¬ 
erence  to  this  question  before  us,  the  application  of  the 
testimony  that  has  been  presented  so  far. 

1253  Mr.  Turner:  Mr.  Examiner,  the  purpose,  as! I 
stated  before  the  testimony  was  presented,  was  to 

show  the  cost  of  the  water  rights  at  these  three  projects, 
which  is  required  of  the  Licensee  under  the  law  relating 
thereto. 

Since  the  sites  and  the  water  rights  were  purchased  nbt 
for  cash  but  for  stock,  the  value  of  which  cannot  be  ascer¬ 
tained,  since  it  has  no  market  value,  was  not  traded  in  cm 
any  exchange,  it  has  to  be  determined  by  testimony  of  quali¬ 
fied  witnesses  in  the  form  of  an  expression  of  opinion  as  to 
that  value  as  of  the  date  of  acquisition.  That  is  the  sole 
purpose  of  the  testimony  that  is  now  being  offered,  to  show 
the  cost. 

This  witness  is  testifying  as  an  expert  as  to  the  valqe 
of  the  water  rights,  which  is  the  cost  as  of  the  date  pf 
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acquisition.  On  the  Coosa  River  it  was  July  29,  1913,  and 
on  the  Tallapoosa  River  it  is  as  of  January  11,  1912. 

Your  Honor  will  recall  that  we  introduced  today  a  deed 
showing  the  Cherokee  Bluffs  site  going  into  the  Licensee, 
the  Alabama  Interstate  Power  Company,  on  January  11, 
1912.  It  was  shown  that  the  consideration  for  that  deed 
w’as  merely  nominal,  and  the  reason  for  that  was  explained 
by  Mr.  Martin. 

So,  therefore,  all  of  the  sites  were  acquired  by  the 
1254  Licensee,  the  two  Licensees  to  begin  with,  through 
a  stock  transaction. 

Now  since  they  had  no  market  value,  as  -we  understand 
the  System  of  Accounts  prescribed,  and  as  we  understand 
the  opinion  of  the  Circuit  Court  of  Appeals  of  the  District, 
we  are  entitled  to  and  must  show  the  actual  reasonable 
cost  in  the  vray  wTe  are  attempting  to  show  it,  that  is,  by 
opinion  evidence ;  and  that  results,  of  course,  in  the  market 
value  predicated,  of  course,  always  upon  its  reasonableness. 

The  Trial  Examiner:  Of  course  the  cost  is  ascertainable 
in  the  original  purchase  by  the  affiliate,  is  it  not? 

Mr.  Turner:  That  might  be  true,  but  still  that  is  not 
the  cost  to  the  Licensee.  Mr.  Justice  Stephens  in  this  case 
says  it  is  the  cost  to  the  Licensee,  and  wuth  respect  to  Parcel 
214  that  Your  Honor  mentioned,  he  says  since  that  came 
into  the  measure  and  it  was  not  for  cash,  then  the  Com¬ 
mission  correctly  estimated  that  cost  by  valuing  the  stock 
that  came  in.  Now  we  are  simply  estimating  by  another 
process.  The  estimate  as  to  the  value  of  the  stock  was 
taken  from  evidence  that  the  Licensee  submitted  in  that 
case.  We  are  merely  taking  another  approach  on  that, 
which  we  think  is  the  more  reasonable  course. 

•  •••••#••••* 
1257  Direct  Examination  (Continued) 

By  Mr.  Turner: 

Q.  Mr.  Moreland,  have  you  read  the  transcript  of  the 
testimony  you  gave  yesterday?  A.  I  have  had  a  chance  to 
look  at  it  briefly,  yes. 
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Q.  Are  there  any  matters  in  that  testimony  which  yo|u 
wish  to  amplify  at  this  time?  A.  The  only  major  poiht 
that  I  am  not  satisfied  with  is  on  page  98  of  the  record, 
line  17,  which  reads :  "‘but  the  efficiencies  we  have  computed 
here  are  consistent  with  our  cost  of  $65  per  kilowatt.” 

That  statement  is  correct,  but  it  is  slightly  misleading. 
The  efficiencies  we  have  used  in  our  tables  are  perfectly 
consistent  with  the  $65  per  kilowatt.  The  efficiencies 
shown  on  the  particular  chart  I  was  discussing  at  this  patt 
of  the  record,  which  was  Exhibit  26,  were  the  best  efficien¬ 
cies  of  the  time  up  to  1912,  and  were  the  predictions  of  be$t 
efficiencies  beyond  that  time,  so  that  the  figures  I  have  ac¬ 
tually  used  in  computing  my  operating  cost  were  re- 
1258  duced  to  make  allowance  for  the  fact  that  the  sta¬ 
tions  we  assumed  to  be  built  would  not  be  the  most 
efficient  stations.  We  have  actually  increased  the  fuel  con¬ 
sumption  7  per  cent  above  the  consumptions  corresponding 
to  the  efficiencies  shown  on  Exhibit  26,  and  in  addition  t|o 
that  we  have  applied  what  we  call  operating  factors  t|o 
cover  banking  losses,  and  so  forth,  of  2  per  cent  for  ba^e 
load  operation,  and  ranging  through  various  load  condi¬ 
tions  up  to  12  per  cent  for  peak  load  service. 

I  wanted  to  make  that  statement,  fearing  that  somebody 
trying  to  check  my  estimates  of  operating  costs  would  not 
find  them  perfectly  consistent  with  the  table,  Exhibit  26, 
and  the  efficiencies  shown  there.  That  is  the  only  poiiit 
that  I  find  in  the  record  that  I  want  to  amplify. 

Q.  Now,  Mr.  Moreland,  I  believe  you  made  an  analysis 
of  the  value  of  the  water  rights  if  the  Coosa  had  been  de¬ 
veloped  in  the  three  sites,  at  Locks  14,  15  and  18,  instead 
of  the  two  sites  of  Mitchell  and  Jordan.  Will  you  tell  hs 
briefly  of  your  analysis  of  the  water  rights  values  in  Locks 
14, 15  and  18? 

Mr.  Shannon:  If  Your  Honor  please,  I  desire  to  notje 
a  specific  objection  to  that  question,  particularly  the  por¬ 
tion  of  that  question  as  to  Locks  14  and  18  rather  than 
what  has  been,  in  fact,  developed.  T  do  not  quite  see  the 
relevancy  of  that  type  of  testimony.  It  is  not  coni- 

I 

i 

i 
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1259  sistent  with  the  fact,  as  I  understand  it.  It  is  largely 
conjectural.  I  see  no  contribution  that  that  testi¬ 
mony  would  make  to  the  record. 

Mr.  Turner:  I  probably  should  have  stated  to  the  Ex¬ 
aminer  that  a  valuation  of  the  water  rights  contributed  by 
Lock  15  to  the  Mitchell  Project  necessarily  involves  the 
valuation  of  Lock  14,  w’hich  is  a  part  of  the  Project,  and 
also  of  Lock  15,  and  the  testimony  that  will  follow  my 
question,  which  show’s  the  valuation  of  Locks  14,  15  and 
18,  is  for  the  specific  purpose  of  showing  how’  much  of  Lock 
15  contributed  to  the  Mitchell  Dam,  and  how  much  of  Lock 
15  contributed  to  the  Jordan  Dam. 

Not  knowing  the  value  of  the  w’ater  rights  at  Mitchell, 
w’hich  the  Court  sent  back  for  determination,  or,  rather, 
the  part  of  the  water  rights  that  Lock  15  contributed  to 
Mitchell,  it  is  necessary  to  evaluate  Lock  14  on  the  same 
basis  that  w’e  evaluate  Lock  15,  and  by  a  process  of  sub¬ 
traction  find  w’hat  was  the  cost  of  the  w’ater  rights  that 
Lock  15  contributed  to  Mitchell,  and  also  w’hat  was  the 
value,  or  cost,  of  the  w’ater  rights  w’hich  Lock  15  contrib¬ 
uted  to  Jordan. 

The  Trial  Examiner:  The  objection  of  Commission 
Counsel  that  this  proffered  testimony  is  incompetent  w’ill 
be  overruled,  consistently  w’ith  previous  rulings,  and  the 
testimony  admitted.  Exception  noted  for  Commission 
Counsel. 

Mr.  Turner:  Mr.  Reporter,  will  you  read  the  question? 

1260  (The  question  w’as  read  by  the  reporter.) 

The  Witness:  Reference  to  Exhibit  15,  which  wras 
put  into  the  record  yesterday  by  Mr.  Martin,  will  show  the 
relative  positions  of  Mitchell,  Jordan,  and  Locks  14, 15  and 
18,  on  the  river.  And  will  show’  how’  Lock  15  comes  into 
the  picture.  If  Lock  15  had  not  been  acquired,  it  w’ould  not 
have  been  possible  to  build  a  dam  at  Mitchell,  because  the 
rights  of  Lock  15,  the  water  rights,  dominated  the  Mitchell 
site.  Without  Lock  15  it  would  have  been  possible  only  to 
develop  Locks  14  and  18. 

Now’  having  Lock  15,  there  wrere  tw’o  possibilities,  one 
to  develop  the  three  low’  head  plants  at  Locks  14, 15  and  18, 
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or,  alternatively,  to  develop  the  same  stretch  of  the  river 
with  the  two  higher  head  plants  which  were  actually  def 
veloped,  namely  the  Mitchell  Dam,  which  is  between  Lock 
14  and  Lock  15,  and  the  Jordan  Dam,  which  is  at  the  site 
of  Lock  18. 

Now  the  Jordan  Dam  is  carried  higher  than  the  Lock  1$ 
dam  could  have  been  carried  without  flooding  out  Lock  15j 
and,  on  the  other  hand,  Mitchell  being  between  Locks  14j 
and  15  also  utilizes  part  of  the  head  that  was  naturallyj 
available  at  the  Lock  15  site. 

Now  in  attacking  this  problem  of  determining  the  valuej 
of  water  rights  at  these  three  sites,  it  has  not  been  neces-j 
sary  to  make  a  complete  detailed  analysis.  These  three) 
sites  together  provide  essentially  the  same  power  asj 
1261  would  be  provided  from  the  two  dam  developments.! 

The  value  of  the  water  rights  for  a  3-dam  develop¬ 
ment  would  be  less  than  for  a  2-dam  development  by  my! 
method  of  analysis,  owing  to  the  fact  that  the  cost  of  3! 
dams  would  be  somewhat  greater  than  the  cost  of  2  dams,| 
and  consequently  the  annual  carrying  charges  would  be| 
greater,  and  also  the  introduction  of  a  third  plant  wouldj 
mean  a  third  operating  crew,  and  would  again  add  to  tliej 
annual  costs. 


Now  my  method  of  analysis  has  been,  as  I  say,  to  adapt | 
the  power  outputs  from  Mitchell  and  Jordan  and  distribute! 
those  between  the  three  alternative  hydro  developments*! 
The  distribution  of  the  water  rights  values  among  thesej 
three  sites  recognizes  the  peculiar  construction  costs  at  the! 
individual  sites,  whether  they  are  peculiarly  favorable  or| 
peculiarly  unfavorable. 

T  have  prepared  a  table  entitled  “Derivation  of  1913 
Present  Worth  of  Annual  Hydro  Savings  at  Lock  14,  Lock! 
15  and  Lock  18”,  which  I  should  like  to  present. 

Mr.  Turner:  We  ask  that  this  be  marked  for  identifi¬ 
cation. 

The  Trial  Examiner:  This  table  will  be  marked  forj 
Identification  as  Exhibit  36. 

(The  document  was  marked  “Exhibit  36”  for  identifi-j 
cation.) 


ir«r«et  effective  bead  -  Peat  68 

Approximate  drainage  area  -  Square  miles  9 ,827 

Installed  oapaolty  -  Kilowatts  80.0CO 

Load  carrying  ability  when  system  load  la 
780,000  kilowatts 

Tint  oapaoltj  -  Kilowatts  88,000 

Xnergy  -  Kilowatt  hours  1986  406 

-  Kilowatt  hours  Ultimate  468 


inrmal  gross  worth  of  power 
Demand 
inergy 

Total  Worth 

Investment 
Hydro  land 
Hydro  plant 
Tranamlsalon 

Total 

fixed  Charges 
Hydro  land  8.8$ 

Hydro  plant  8.8jt 
Transmission  9.5Jt 

Total 

Production  and  Transmission  Expense 
Total  Coat 

Annual  Wet  Saving  (Load  oondltlon  1986) 


|  497,000 
606.000 

♦1,103,000 


|  100,000 
8,600,000 
400.000 

♦4,800,000 


♦  8,000 
384,000 
38.000 

|  880,000 
♦  48.000 


♦  488,000 

♦  678,000 


1918  Present  Worth  of  Annual  Wet  Savings  #8,900,000 

Tear  by  year  Tor  50  years  reflecting  load 
limitations  in  early  years. 
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The  Witness :  The  first  three  columns  on  this  table 

1262  relate  to  Mitchell  and  Jordan,  and  the  summation  |of 
those  two  developments.  The  final  four  columns  re¬ 
late  to  Locks  14,  15  and  18,  with  a  low  dam  development, 
and  the  total  of  those  three  sites. 

At  the  top  of  the  page  I  have  indicated  some  physical 
characteristics:  the  average  effective  head  of  each  of  tjhe 
five  developments ;  the  approximate  drainage  area  draining 
into  each  of  those  developments,  and  the  installed  capacity 
in  kilowatts.  With  reference  to  the  latter,  the  figures  shown 
for  Mitchell  and  Jordan  are  the  installed  capacity  shown 
on  Exhibit  23  which  I  presented  yesterday.  The  corre¬ 
sponding  figures  for  Locks  14,  15  and  18,  are  figures  we 
have  developed  as  the  proper  capacities  to  be  installed! in 
those  plants  in  view  of  the  head  and  drainage  area  at  thbse 
sites,  and  the  total  is  the  same  as  installed  in  the  2-plslnt 
development. 

Next  I  show  the  load-carrying  ability  when  the  system!  is 
loaded  to  750,000  kilowatts.  I  am  not  taking  the  intermedi¬ 
ate  years  there.  In  allocating  the  benefits  to  result  fr<j>m 
these  three  dams,  I  have  made  that  allocation  on  the  condi¬ 
tion  which  would  exist  when  the  plants  get  loaded  to  their 
ultimate  capacity.  I  do  that  to  wipe  out  any  inequalities 
which  would  otherwise  be  introduced  by  the  problem  I  wjas 
struggling  wdth  yesterday  on  the  sequence  of  developments. 
This  puts  them  all  on  the  same  basis,  and  allocates 

1263  such  benefits  as  arise  in  proportion — 

By  Mr.  Turner : 

Q.  (Interposing)  You  mean  the  same  basis  as  Mitchell 
and  Jordan?  A.  The  same  basis  as  Mitchell  and  Jordan, 
Yes. 

(Continuing)  — and  allocates  the  benefits  which  arise  iin 
the  ratio  of  their  ultimate  contributions;  and  “ ultimate}”, 
as  I  explained  yesterday,  we  assume  comes  in  1936,  so  itj  is 
as  of  the  load  conditions  of  that  time. 

i 

i 
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The  firm  capacity  for  the  Mitchell  and  Jordan  develop¬ 
ments  were  shown  on  Exhibits  which  I  presented  yesterday, 
Exhibit  32  for  Mitchell  and  Exhibit  34  for  Jordan. 

Correspondingly,  the  kilowatt  hours  developed  from  those 
two  plants  are  shown  on  the  same  exhibits.  In  the  final 
column,  “Total  run-of-river  3-plant  development’’  opposite 
“firm  capacity — kilowatts”,  it  will  be  noted  that  the  firm 
capacity  total  is  128,700  contrasted  with  130,000  even  for 
the  2-plant  development.  This  slightly  reduced  firm  capac¬ 
ity  is  a  result  of  the  combined  effect  of  the  relative  drain¬ 
age  areas  in  the  developments,  and  also  slightly  due  to  the 
effect  of  a  total  of  a  foot  less  head  developed  in  the  3  plants 
as  contrasted  with  the  2  plants. 

I  am  not  clear  that  it  would  have  been  necessary  to  lose 
this  1  foot,  but  the  projected  developments  did  lose 
1264  this  one  foot,  and  we  based  our  figures  on  the  devel¬ 
opments  as  they  were  projected. 

I  will  not  go  into  great  detail  in  an  explanation  of  this 
table.  The  annual  gross  worth  of  power  is  determined  from 
the  unit  values  for  demand  and  energy  which  I  have  de¬ 
veloped  yesterday  in  my  Exhibits  32  and  34. 

Incidentally,  I  would  like  to  remark  there,  I  said  that  the 
worth  of  power  was  the  same  wherever  the  power  came 
from  on  the  system.  That  statement  may  not  be  perfectly 
clear  without  a  little  further  explanation.  You  will  recall 
that  our  estimates  of  these  various  developments,  whether 
hydro  or  steam,  include  investment  in  sufficient  transmission 
facilities  to  take  the  power  from  the  site  of  the  development 
to  the  ring  bus  which  is  common  in  all  cases.  So  when  I  say 
that  power  has  the  same  worth  anywhere  on  the  system,  I 
am  merely  saying  that  once  power  is  developed  and  deliv¬ 
ered  onto  the  ring  bus,  you  do  not  care  where  it  came  from 
and  consequently  it  has  the  same  worth. 

I  have  used  the  same  figures  for  worth  of  power  and 
applied  them  to  the  generating  ability  and  to  the  kilowatt 
hours  generated  in  each  case.  I  believe  I  did  not  explain 
that  the  kilowatt  hours  generated  are  determined  from  an 
analysis  of  the  load  duration  curve,  or  the  power  duration 


733 


curve  for  each  of  the  sites  under  the  load  conditions  when 
the  total  load  shall  have  reached  750,000  kilowatt?. 

1265  Next  below  I  have  shown  the  investment  that  w<^uld 
go  with  these  hydro  developments  and  the  transmis¬ 
sion  line  investments  that  would  go  with  them,  the  fixed 
charges  and  the  production  and  transmission  expense  com¬ 
ing  down  to  a  total  cost  of  the  annual  power  as  shown  on  a 
line  pretty  well  down  the  table. 

The  next  line  shows  the  annual  net  saving,  which  is! the 
difference  between  the  total  worth  shown  towards  the  top 
of  the  table,  and  for  identification,  for  example,  ufider 
* 1  Mitchell  ”  is  $1,103,000,  and  the  total  cost  of  $425,000, 
which  is  $678,000. 

The  corresponding  total  under  the  3-plant  development 
would  show  for  total  worth  $2,748,000,  and  for  total  ^ost 
$1,074,000,  with  a  total  net  saving  of  $1,674,000. 

Those  annual  net  savings  are  the  net  savings  for  the  ljoad 
conditions  of  1936. 

Now  in  determining  the  1913  present  worth  of  future  sav¬ 
ings,  I  cannot  base  that  entirely  on  the  load  conditions  of 
1936,  because  during  the  intervening  period,  until  the  plant 
has  become  fully  loaded,  the  annual  savings  are  less.  That 
was  shown  in  my  exhibits  yesterday,  that  the  annual  saying 
increases  up  to  the  ultimate  load  condition. 

Now  to  avoid  going  through  all  of  the  detail  of  computing 
this  year  by  year,  I  have  made  a  short-cut,  which  is  strictly 
accurate  arithmetically,  by,  in  effect,  comparing!  the 

1266  1936  savings  with  the  savings  over  the  period  of;  in¬ 
tervening  years,  and  I  have  done  that  by  taking!  the 

same  proportion  of  the  1913  present  worth  as  compared 
with  the  annual  net  savings  on  the  1936  load  conditions!  un¬ 
der  the  2-plant  development,  which  I  have  estimated  inj  de¬ 
tail,  with  the  1936  net  annual  savings  for  the  3-plant  devel¬ 
opment. 

I  am  afraid  this  explanation  is  rather  complicated!.  I 
will  now  illustrate  what  I  mean. 

In  the  third  column,  “Total  run-of -river  2-plant  develop¬ 
ment”  I  have  shown  that  the  annual  net  saving  for  1936 
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would  be  $1,766,000.  Immediately  below  that  I  show  the 
1913  present  worth  of  the  annual  net  savings  for  the  2-plant 
development  as  $7,500,000.  This  is  the  figure  that  came 
from  Exhibit  35,  which  I  presented  yesterday. 

Now  the  $7,500,000  was  not  derived  by  taking  the  present 
worth  of  the  $1,766,000  over  a  period  of  years,  but  was 
derived  by  taking  the  present  worth  year  by  year  of  the 
savings  of  those  two  plants  for  a  period  of  50  years. 

Now  after  1936  the  annual  savings  were  $1,766,000,  but 
prior  to  that  they  were  lesser  amounts,  as  shown  on  my 
table.  So  that  wiien,  with  my  3-plant  development,  I  have 
determined  that  the  annual  net  savings  are  $1,674,000,  I 
say  that  the  present  worth  in  1913  of  the  net  annual  savings 
of  the  3-plant  development,  if  they  had  been  taken 
1267  in  detail  year  by  year,  w’ould  bear  the  same  relation¬ 
ship  to  the  net  annual  savings  for  the  year  1936  as 
w’ere  shown  by  the  2-plant  development,  and  I  have  taken 
that  ratio,  $7,500,000  divided  by  $1,766,000,  and  multiplied 
by  $1,674,000,  which  gives  the  present  worth  of  the  net  an¬ 
nual  savings  of  these  three  plants  for  a  period  of  50  years 
after  development  of  $7,100,000,  and  I  have  then  prorated 
that  back  among  the  three  plants  in  proportion  to  their 
contributions  to  the  net  annual  savings  in  the  year  1936. 
That  is  a  rather  long  description  of  wiiat  happened,  but  I 
hope  will  make  it  clear  to  anybody  wiio  is  trying  to  follow 
through  the  record  in  detail. 

I  have  prepared  a  summary’  table  entitled,  “Summary  of 
1913  Present  Worth  of  Annual  Hydro  Savings  of  Run-of- 
river  Developments”,  which  I  offer. 

Mr.  Turner:  We  ask  that  it  be  identified. 

The  Trial  Examiner:  This  table  will  be  marked  for  iden¬ 
tification  Exhibit  No.  37. 

(The  document  referred  to  wras  marked  “Exhibit  37’ * 
for  identification.) 
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SUMMARY 

6? 

1913  PRESENT  VWRTH 
- - 

ANNUAL  HYlffo  SAVINGS 

ofr 

RUN -OF ~RIVER  DEVELOPMENTS 


Apparent  1913 
Present  Worth 
of 

Run-of -River  Sites 


2-Plant  Development 

Mitchell 

Jordan 


Total 


$2,900,000 

4.600.000 

$7,500,000 


Justifiable  Expend¬ 
itures  in  1913  ! 

For  Water  Rights 
and 

Preliminary  Engineering 


$1,450,000 

2,300-000 

$3,750,000 


3-Plant  Development 

Lock  14 
Lock  15 
Lock  18 

Total 


Excess  Value  of 
Mitchell  over 
Lock  14 

Excess  Value  of 
Jordan  over 
Lock  18 

Total  Benefits 
of  Lock  15 


$2,400,000 

1,500,000 

3,200.000 

$7,100,000 


$  500,000 


1,400.000 


*1,900,000 


$1,200,000 

750,000 

1.600,000 

v3, 550 ,000 


V  250 ,000 

700,000 
$  950,000 
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The  Witness :  I  will  ask  you  first  to  confine  your  atten¬ 
tion  to  the  first  column  of  figures.  Those  figures  are  merely 
a  recapitulation  of  the  figures  given  on  Exhibit  36  of  th^  ap¬ 
parent  1913  present  worth  of  the  run-of-river  sites,  nanjiely, 
Mitchell — $2,900,000;  Jordan — $4,600,000;  Lock  14 — 

1268  $2,400,000 ;  Lock  15— $1,500,000 ;  Lock  18— $3,200;000, 
or  a  total  for  the  3-plant  development  of  $7,100^000, 

as  contrasted  with  a  total  of  $7,500,000  under  the  2-j)lant 
development,  this  difference  reflecting  the  added  cost  of 
developing  3  sites  as  contrasted  with  2,  and  the  added  an¬ 
nual  operating  costs. 

Next  we  show,  by  arithmetical  subtraction,  the  excess 
value  of  Mitchell  over  Lock  14,  as  $500,000.  That  cdmes 
by  subtracting  the  $2,400,000  shown  as  the  value  of  the 
savings  of  the  Lock  14  development  from  the  savings  of 
the  Mitchell  development  of  $2,900,000. 

Correspondingly,  we  show  the  excess  value  of  Jordan 
over  Lock  18  by  subtracting  from  Jordan  total  value  of 
savings  of  $4,600,000  the  savings  that  could  have  beeh  se¬ 
cured  by  the  development  of  Lock  18  of  $3,200,000.  |  So 
that  the  total  benefits  of  Lock  15,  which  is  the  sum  of  those 
two,  is  $1,900,000. 

I  now  come  to  one  of  the  most  important  steps  ir(  my 
analysis,  and  one  that  is  primarily  based  straight  on  judg¬ 
ment.  I  cannot  give  any  arithmetic  to  support  the  next!step 
I  take.  If  I  had  been  back  in  1913,  as  I  am  in  theory  at¬ 
tempting  to  place  myself,  and  had  been  advising  a  public 
utility  client  as  to  what  they  could  afford  to  pay  for  tjhese 
water  rights  which  would  enable  them  to  make  these  hydro 
devolpments,  I  would  have  had  before  me  the  esti- 

1269  mates  which  I  have  preserved  of  the  annual  savings 
that  they  could  expect  to  make  by  the  hydro  develop¬ 
ments  as  contrasted  with  developing  their  power  by  some 
other  means.  I  would  have  had  before  me  the  1913  present 
worth  of  those  savings.  Those  are  the  figures  showjn  in 
Column  1  of  figures  on  Exhibit  37. 

I  certainly  would  not  have  told  a  prospective  purchaser 
of  those  rights  that  he  ought  to  be  willing  to  pay  oht  all 


738 


of  those  prospective  savings  for  water  rights,  I  certainly 
would  not.  The  figures  which  I  show  there  have  already 
been  heavily  discounted  for  the  fact  that  in  1913  it  would 
have  been  obvious  that  development  would  be  delayed  over 
a  considerable  period  of  years.  That  discount  has  been 
taken  in  by  taking  the  present  worth  of  those  savings  ra¬ 
ther  than  the  arithmetical  sum  of  the  savings,  and  I  pointed 
out  yesterday  that  in  the  case  of  the  3  plants,  Mitchell,  Mar¬ 
tin  and  Jordan,  the  present  worth  in  1913  came  down  to 
approximately  $10,00,000,  whereas  the  arithmetical  sum  of 
the  expected  savings  ran  in  excess  of  $100,000,000.  So  I 
have  already  discounted  that  factor  of  time,  but  that  is  not 
the  only  discount  I  would  have  to  take  into  account.  As 
I  say,  I  certainly  would  not  have  advised  a  client  that  he  was 
justified  in  paying  out  all  of  the  expected  savings. 

There  is  the  element  of  some  risk;  there  is  the  element 
of  profit.  He  would  certainly  expect  to  be  better  off  after 
purchasing  these  water  rights  than  he  would  be  if  he 
1270  did  not  purchase  the  water  rights. 

In  my  experience  as  a  consultant,  I  faced  this  prob¬ 
lem  once  on  behalf  of  the  seller  of  the  water  rights,  or,  ra¬ 
ther,  the  owner  of  the  water  rights.  I  was  asked  to  advise 
the  owner  what  he  should  expect  to  get  for  those  rights.  I 
attacked  the  problem  on  the  same  basic  principles  that  I 
have  presented  here.  I  made  estimates  of  the  saving  that 
the  prospective  purchaser  would  make  from  the  purchase  of 
these  rights,  and  I  advised  the  seller  that,  in  my  opinion, 
the  fair  thing  to  do  was  to  split  that  saving  50-50  with  the 
prospective  purchaser  and  to  ask  the  purchaser  for  half 
of  the  estimated  savings. 

I  have  followed  that  same  line  of  reasoning  here,  and 
have  said  that  the  prospective  purchaser  would  be  justified 
in  spending  up  to  half  of  the  1913  present  worth  of  the 
sales.  I  think  beyond  that  he  would  not  be  justified  in 
going.  They  are  the  figures  that  I  show  in  the  last  column 
of  the  table  marked  Exhibit  37. 

Those  figures,  just  to  get  them  read  into  the  record,  would 
show  for  Mitchell,  a  justifiable  expenditure  for  water  rights, 
— and  I  have  previously  said  when  I  say  “ water  rights” 
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it  means  including  the  preliminary  engineering  associated 
with  it, — for  Mitchell  $1,450,000;  Jordan,  $2,300,000;  Lock 
14,  $1,200,000;  Lock  15,  $750,000;  Lock  18,  $1,600,000.  The 
excess  value  of  Mitchell  over  Lock  14  is  $250,000; 

1271  excess  value  of  Jordan  over  Lock  18  is  $700,000  or  a 
total  benefit  of  Lock  15  of  $950,000. 

I 

! 

By  Mr.  Turner : 

Q.  Now,  Mr.  Moreland,  will  you  tell  us  briefly  why!  the 
value  contributed  by  Lock  15  to  Mitchell  and  Jordan  is 
greater  than  the  value  it  would  have  if  developed  individ¬ 
ually?  A.  It  is  due  to  the  fact  that  Lock  15  is  the  key  tp  the 
ability  to  make  a  2-dam  development  rather  than  a  3-£am 
development.  If  a  2-dam  development  is  made,  there!  are 
savings  in  construction  costs  with  corresponding  savings  in 
annual  carrying  charges,  and  in  addition  there  are  savings 
in  annual  operating  costs,  because  there  will  be  only  two 
plants  to  operate  instead  of  three,  and  those  two  factors 
together  make  that  difference  and  give  that  added  value. 

That  completes  my  story  of  the  Coosa  River. 

Q.  You  have  been  asked  to  make  a  valuation  of  the  Cher¬ 
okee  Bluffs  site  as  of  the  date  of  January  11,  1912,  uhder 
the  conditions  surrounding  the  Company  at  the  time  ofj  the 
purchase  of  that  site.  Will  you  please  tell  us  of  your 
analysis  of  this  site?  A.  In  January,  1912,  the  situation  of 
the  Alabama  Power  Company  was  somewhat  different  from 
the  situation  which  I  have  previously  been  discussing  as  of 
July,  1913. 

Q.  That  is  the  Alabama  Interstate  Power  Company 

1272  that  you  refer  to  there?  A.  Yes.  I  am  sorry.  I  used 
the  term  loosely. 

On  January  11, 1912,  the  only  sites  owned  were  the  Cher¬ 
okee  Bluffs  site  on  the  Tallapoosa  River  and  Muscle  Shoals 
site  or  sites  which  were  then  considered  as  useful  fop  de¬ 
velopment  only  in  the  remote  future,  after  the  load  ihad 
gotten  very  large. 

Now  I  have  made  an  analysis  of  the  Cherokee  Bluffs  de¬ 
velopment  which  is  now  known  as  the  Martin  development, 
on  that  basis.  The  methods  followed  have  been  exactly 

i 

i 

| 
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similar  to  those  followed  in  the  analysis  I  made  on  the  Coosa 
River.  We  have  assumed  a  development  at  this  site  of  the 
same  size  as  the  development  considered  in  the  1913  pro¬ 
gram  which  I  testified  to  yesterday. 

The  investment  in  transmission  system  necessary  to  get 
the  power  from  the  Martin  site,  or  the  Cherokee  Bluffs  site, 
to  the  ring  bus  is  somewhat  greater  than  the  investment 
allocated  to  the  Martin  site  in  the  previous  analysis,  due 
to  the  fact  that  in  that  analysis  a  part  of  the  line  could  be 
used  jointly  by  others  of  the  3  plants  to  be  developed, 
whereas  in  this  case,  if  this  is  the  only  plant  to  be  developed, 
the  whole  cost  of  the  transmission  system  would  have  to  be 
charged  up  to  this  plant.  I  have  again  made  out  my  esti¬ 
mates  on  the  basis  of  steam  as  an  alternative  source  of 
power. 

1273  Another  important  difference  is  that  in  considering 
the  case  in  1912,  it  would  have  had  the  position  of  the 
only  hydro  property  being  considered  and  therefore  fol¬ 
lowed  with  immediate  construction.  By  1913,  as  I  have 
already  pointed  out,  they  had  other  sites  and  they  were  go¬ 
ing  ahead  with  Lay,  so  that  construction  of  the  plant  at  this 
site  was  obviously  delayed  for  a  period  of  years.  In  1912, 
January  1912,  that  delay  was  not  apparent,  and  if  asked  to 
consider  the  problem  at  that  time,  we  would  have  made  the 
estimates  on  the  basis  of  immediate  development  to  fit  into 
the  load  program  which  we  would  have  forecast  on  the  same 
basis  as  the  forecasted  load  which  I  spoke  of  yesterday. 

So  we  have  made  up  a  table  on  that  basis,  and  I  should 
like  to  present  a  table  entitled  *  ‘Generating  Capacities  Re¬ 
quired  with  Martin  Only  as  Compared  with  All-Steam  Pro¬ 
gram/ ’  This  table  that  I  am  putting  in  first  is  a  prelim¬ 
inary  table  to  the  major  table. 

Mr.  Turner:  We  ask  it  be  identified,  Mr.  Examiner. 

The  Trial  Examiner:  This  table  will  be  identified  as 
Exhibit  No.  38  for  Identification. 

(The  document  referred  to  was  marked  “Exhibit  38’ *  for 
identification.) 
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OSORATIMO  CAPACITIES  REQUIRED  WITH  MARTIX  ONLY 
AS  COMPARED  WITH  ALL  STEAM  PROGRAM 
1912  Tie* 

Thousands  of  Kilowatt* 


Tear 

1914 

1916 

1921 

_ _ 

1925 

After 

Before 

After 

Before 

After 

Before 

After 

Before 

After 

Installation  Installation 

Installation  Installation 

Installation 

Installation 

Installation 

Installation  Installation 

Peak 

10 

80 

SO 

100 

100 

ISO 

ISC 

200 

200 

Capaolty  Required,  including  Spare 

IS 

86 

86 

118 

118 

172 

172 

£30 

£30 

▲11  Steaa  Praam 

Capaolty  Installed 

86 

88 

118 

118 

172 

172 

230 

230 

348 

Martin  ad  Steaa  Program 

Martin  -  Total  Capacity  at  Maxima  Dread oa 

69 

69 

69 

69 

69 

69 

69 

69 

69 

Martin  Load  Carrying  Capacity 

Orer  10 

Over  80 

Over  80 

69 

69 

69 

69 

69 

69 

Additional  Steaa  Caaelty  Required 

Total  including  Spare 

0 

0 

0 

46 

46 

ICS 

103 

161 

161 

Por  Load  alone 

0 

0 

0 

31 

31 

81 

81 

131 

131 

Capaolty  Installed 

0 

0 

46 

46 

103 

103 

161 

161 

276 

0  After  installation 

of  eapaolty 

requirements  for 

300,000  kw. 

peak. 
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1285  The  Witness:  The  table  which  I  have  just  intro¬ 
duced  shows  the  peak  load,  the  generating  capacity 

that  would  be  required,  including  spare,  to  meet  that  load 
and  the  capacity  that  would,  under  our  program  of  devel¬ 
opment,  actually  be  installed  for  a  series  of  years  extending 
up  to  1925.  It  includes  only  those  years  in  which  a  change 
in  capacity  is  made.  We  have  carried  the  table  up  to  li925, 
when  the  peak  to  be  carried  is  200,000  kilowatts. 

Now  that  table  is  similar  in  form  to  Exhibit  27  applying 
to  the  Coosa  River  developments.  I  think  no  further!  ex¬ 
planation  is  necessary. 

I  have  made  my  analysis,  as  I  said,  on  exactly  the  sjame 
method  of  procedure  as  that  used  on  analyzing  the  Coosa 
develomepnts.  I  have  prepared  a  table  entitled  4  *  Estimated 
Comparative  Total  Yearly  Cost  of  All-Steam  Pro- 

1286  gram,  1912  View”,  which  I  submit. 

Mr.  Turner:  We  ask  that  it  be  marked  for  identi¬ 
fication. 

The  Trial  Examiner:  This  comparative  study  will  be 
marked  for  Identification  as  Exhibit  No.  39. 

(The  document  referred  to  was  marked  “Exhibit  39” 
for  identification.) 
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LICENSEE’S  EXHIBIT  NO.  39. 


Tear  Capaolty  la  Installed 


Steam  Posar  Requirements 

Denand  -  Thousands  of  Kilowatts 
Saargy  -  Millions  of  Kilowatt-hours 

Installed  Capaeltj  -  Thousands  of  Kilowatts 

Generation  -  Millions  of  Kilowatt-hours 

IsTsataent 

§i"sik"?1ints 

Transmission 

Total 

flxsd  Charges 

On  Steam  Plants  9.7# 

On  Tranmlsslon  9.8# 

Total 

Produotlon  and  Transmission  Expense 
^ranamlaslon  Sxpense 
Produotlon  Exnense 
Total 

Coatparatlwe  Total  Yearly  Cost 


1914 

1918 

1921 

1923 

19-28 

After 

Before 

After 

Before 

After 

Before 

After 

Before 

After 

Installation 

Installation  Installation 

Installation  Installation 

Installation 

Installation 

Installation 

Installation 

10 

30 

80 

100 

100 

150 

150 

'  200 

200 

48 

241 

241 

462 

482 

723 

723 

964 

964 

88 

36 

US 

118 

172 

172 

230 

230 

48 

241 

241 

482 

482 

723 

723 

964 

964 

$3,800,000 

$3,800,000 

$7,300,000 

$7,500,000 

111 ,200 ,000 

$U,  200, 000 

$15,000,000 

$15,000,000 

$22,460,000 

200.000 

200.000 

300.000 

300.000 

500.000 

500.000 

700.000 

700.000 

1.000.000 

$4,000^000 

Ji,ooO,oOo 

|7,8tio,oo6 

JI1,W0,06S 

$u,7'6o,o6g 

$15,700,000 

$15,700,000 

$£6,460,000 

$  367,000 

$  367,000 

$  7 SB, 000 

$  728,000 

$  1,086,000 

$  1,085,000 

$  1,455.000 

$  1,455,000 

1 

$  2,173,000 

19.000 

19.000 

£9.000 

29.000 

48.000 

48.000 

67.000 

67.000 

95.000 

$  366,000 

$’  '757,000 

$  75^,006 

$  1,134,000 

$  1,134,000 

$  1,522,000" 

*"173527855 

$  2,266,000 

$  2,000 

$  2,000 

$  3,000 

$  3,000 

$  5,000 

$  5,000 

$  7,000 

$  7,000 

$  io.ooo 

208.000 

623.000 

687.000 

1.222.000 

1.286.000 

1.654.000 

1.715.000 

2.159.000 

2.281.000 

I  210,000 

«  isstoft 

$  690,000 

$1,225,666 

$1,291,000 

$  1,659,000 

$  1,7267665 

1  2,1*6,00(1} 

$  2,291.000 

$  896,000 

$1,011,000 

$1,447,000 

$1,982,000 

$2,425,000 

$  2,793,000 

i  3,245,000 

$  3,688,000 

$  4,569,000 

*  After  Installation  of  capacity  requirements  for  800,000  kw  peak. 
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The  Witness:  Very  little  needs  to  be  said  about  |this 
table.  The  form  and  method  of  procedure  is  just  the  same 
as  that  used  in  earlier  exhibits.  The  power  requirements 
are  shown  at  the  top.  The  demand  and  energy,  the  capacity 
installed  to  meet  those  requirements,  and  the  generation, 
the  investment  in  steam  plants  and  in  transmission  facili¬ 
ties  have  been  estimated  on  the  same  basis  as  previously, 
namely,  $65  per  kilowatt  of  steam  plant,  including  step-up 
substation,  and  $3.00  per  kilowatt  of  transmission. 

Fixed  charges  are  estimated  on  the  same  basis  as  previ¬ 
ously.  Production  and  transmission  expenses  are  estimated 
on  the  same  methods.  So  that  you  come  down,  at  the  bot¬ 
tom  of  the  table,  to  the  comparative  total  yearly  costj  for 
these  various  periods,  and  the  load  conditions  existing  at 
that  -  time. 

In  this  particular  case  it  is  not  necessary  to  divide!  the 
costs  between  demand  and  energy  cost,  as  I  did  in  the  base 
of  the  Coosa  plants.  That  division  was  necessary  in 
1287  order  to  make  my  separation  between  Mitchell  and 
Jordan,  whereas,  in  this  case  only  one  plant  bteing 
involved,  that  allocation  does  not  need  to  be  made,  and  Icon- 
sequently  I  have  been  able  to  simplify  the  table  to  thai  ex¬ 
tent,  and  it  has  the  appearance,  therefore,  of  being  some¬ 
what  simpler  in  form. 

i 

By  Mr.  Turner: 

Q.  Have  you  made  a  comparable  estimate  of  the  jeost 
of  Martin  used  in  addition  to  steam?  A.  Yes,  I  have  pre- 
pared  a  comparable  estimate  showing  the  conditions  if 
Martin  is  developed  in  association  with  auxiliary  steam 
plants  after  the  load  reaches  the  point  where  an  auxiliary 
is  needed.  This  is  a  table  entitled  “Estimated  Comparative 
Total  Yearly  Cost  of  Combined  Martin  and  Steam  Pro¬ 
gram,  1912  View.” 

Mr.  Turner:  We  ask  it  to  be  marked  for  identification. 

The  Trial  Examiner:  This  comparative  study  majv  be 
identified  as  Exhibit  No.  40  for  Identification. 

! 

(The  document  referred  to  was  marked  “Exhibit  40” 
for  identification.) 
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Tear  Capacity  la  Installed 

•» 


ESTIMATED  COMPARATIVE  TOTAL  YEARLY  COST 
- - 

COMBINED  MARTIN  kU5  STEAM  PROGRAM 

1912  Via* 


1914 

After  Installation 
of  Martin 


1918 

3a fora  Aftor 

Installation  I  natal  la  t  Ion 


1921 

3a  fore  After 

Installation  Installation 


19  S3 

Before  After 

Installation  Installation 


LICENSEE'S  EXHIBIT  NO.  40. 


1925 

Before  After' 

Installat  Ion  Installs* Ion 


System  Power  Requirements 


Demand  -  Thousands  of  Kilowatts 

10 

SO 

SO 

100 

100 

150 

150 

200 

200 

Snergy  -  Millions  of  Kilowatt-hours 

48 

241 

241 

482 

482 

723 

723 

964 

964 

Installed  Capaolty  -  Thousands  of  Kilowatts 

Martin  Dam  130 

130 

130 

130 

130 

130 

130 

130 

130 

Steam  Plants 

0 

0 

46 

46 

103 

103 

161 

161 

276 

Total 

153 

T55 

175 

175 

255 

255 

271 

271 

406 

Generation  -  Millions  of  Kilowatt-hours 

Martin  Dam 

48 

241 

241 

336 

336 

367 

367 

378 

378 

Steam  Plants 

0 

0 

0 

146 

146 

356 

356 

586 

586 

Total 

m 

sn 

752 

751 

725 

723 

777 

777 

i 

Investment 

Martin  Dam  -  Land 

1700,000 

*700 ,000 

♦700,000 

*700,000 

$700,000 

#700,000 

$700,000 

#700,000 

$700,000  j 

-  Plant 

6,500,000 

6,300,000 

6,300,000 

6,300.000 

6,300,000 

6,300,000 

6,300,000 

6,300,000 

6,300,000  ! 

Steam  Plants 

0 

0 

3,000,000 

3,000,000 

6,700,000 

6,700,000 

10,500,000 

10,500,000 

17,900,000 

Transmission 

1.000.000 

1.000.000 

1.100.000 

1.100.000 

1,300,000 

1.300.000 

1.500.000 

1,500,000 

1.800.000 

Total 

*8,000,000 

$8,000,006  *ll,166,0<J3 

3ll,l66,600 

*1 

*15,006,000 

$177353^330 

$17^333^333 

1 

fixed  Charges 

Martin  Dam  -  Land  8.2$ 

*  57,000 

*  57,000 

*  37,000 

♦  57,000 

*  57,000 

*  57,000 

$  57,000 

*  57,000 

$  57,000 

-  Plant  8.8$ 

554,000 

554,000 

534,000 

554,000 

554,000 

554,000 

554,000 

534,000 

554,000 

Steam  Plants  9.7$ 

0 

0 

291,000 

291,000 

650,000 

650,000 

1,019,000 

1,019,000 

1,736,000 

Transmission  9.3$ 

95.000 

95.000 

103.000 

105.000 

124.000 

124.000 

143.000 

143.000 

171.000 

Total 

*'706  ,000 

$1,007,000 

*TT607t500 

$175557*35 

*1, 553^530 

$1, 773 7 333 

*177757333 

$2, 5 18 1 000 

Produotlon  and  transmission  Expense  for 

Combined  Program 

Transmission  expense 

*  10,000 

1  10,000 

♦  11,000 

*  11,000 

*  13,000 

*  13,000 

$  15,000 

♦  15,000 

*  18,000 

Produotlon  Expense  -  Martin  Dam 

53,000 

55,000 

55,060 

35,000 

53,000 

55,000 

55,000 

55,000 

53,000  i 

Production  Expense  -  Steam  Plants 

0 

0 

31.000 

387.000 

451.000 

783.000 

845.000 

1.303.000 

1.426.000 

Total 

J  65, 600 

T  $5,066 

♦  117,000 

T  453,000 

*  519,000 

*■331,663 

3  915,006 

*1,375,000 

*1,4997c63  ! 

Comparative  Total  Yearly  Cost  of 

Conblned  Program 

*  771,000 

*  771,000 

$1,124,000 

*1.460,000 

*1, 904,000 

*2,236,000 

*2,686,000 

*3,148,000 

1 

$4,017,000 

*  After  Installation  ef  capacity  requirements  for  500,000  X*  peak. 

••  This  line  refers,  after  1914,  to  the  steam  oapaolty  repaired  to  supplement  Martin  3am. 
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The  Witness:  This  set-up  shows  the  same  years  hs 
were  shown  on  Exhibit  39,  and  I  think  I  need  make  no  corti- 
ment  at  all  beyond  calling  attention  to  the  fact  that  the  in¬ 
vestment  in  the  Martin  Dam  is  the  same  as  the  estimates 
used  in  our  previous  Exhibit  23,  and  fixed  charges 
1288  estimated  on  the  same  basis.  At  the  bottom  of  this 
table  we  show  the  comparative  total  yearly  cost  pf 
this  program  of  development. 

Now  we  have  prepared  a  final  summary  table  entitled 
“Estimated  Annual  Savings  Effected  by  Development  pf 
Martin  Dam  Only,  1912  View”,  which  I  should  like  jto 
offer. 

Mr.  Turner:  We  ask  to  have  that  table  marked  fpr 
^identification. 

The  Trial  Examiner:  This  table  of  estimated  annuial 
savings  of  Martin  Dam  will  be  marked  for  Identification 
Exhibit  No.  41. 

(The  document  referred  to  was  marked  “Exhibit  4i” 
for  identification.) 


LICENSEE’S  EXHIBIT  NO.  41. 


2 1 

■ARTIS  DAM  OMIT 

1918  Tlav 

i 

Tear  Capaoity  la  Installed 

1914 

_ 1918 _ _ _ 

_ 1981 

_ 19*2 _ 

_ 1912 _ 

« 

Aft  ST 

Installation 

Bmforv 

Inatallatlon 

Aftar 

Inatallatlon 

Bafara 

Inatallatlon 

Aftar 

Inatallatlon 

Bafora 

Inatallatlon 

Aftar 

Installation 

Bafora 

Inatallatlon 

After; 

CoqparttlTa  Total,  Tsyjj  Coffr 

i 

All  Steam  Program 

*896,000 

#1,011,000 

#1,447.000 

#1,988,000 

#8,486,000 

#8,793,000 

#8,845,000 

#3.688,000 

#4,559.000 

Comb  In *4  Martin  and  Steam  Program 

♦m.ooo 

$  771,000 

#1,184,000 

#1,460,000 

#1,904,000 

#8,886,000 

#8,668,000 

#8,148,000 

#4,017,000 

R*t«  of  Aamoal  Bar  lag 

#-178,000 

$  840,000 

'#  888,000 

#  888,000 

#  881,000 

#  887,000 

#  557,000 

#  940,000 

♦  548.000 

Parlod  Sdrlna 

1914 

1918 

1916 

$-178,000 
-  71,000 
88,000 

1918 

1919 
1980 

#881,000 

889,000 

496,000 

1981 

1988 

#888,000 

839,000 

1988 

1984 

#857,000 

548,000 

1988  #841.000  i 

Vizab#r  Rat# 

of  Taara  Par  Tsar  Total 

191? 

186.000 

55  JsiS, bob  #2b,59S 

1 

,000 


TOTAL  ACC0MELAT1D  PXRIOD  SAT  DPS 

PHESOT  SOBTB  OP  ACCPMJLATTD  PIPIOD  SJLTDlOe  AS  OP  1918 


#84,881,000 
$  4,800,000 


•  After  installation  of  eapaclty  requirements  for  800,000  kw  peak. 
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The  Witness:  This  table  summarizes  the  results  de-| 
veloped  on  Exhibits  39  and  40,  respectively,  of  the  costsj 
of  an  all-steam  program  as  contrasted  with  a  combined' 
Martin  and  auxiliary  steam  program. 

The  total  figures  on  those  two  tables  have  been  broughtj 
over  onto  this  table,  and  show,  in  the  first  two  lines  of  fig¬ 
ures,  the  rate  of  annual  saving  at  the  particular  periods 
indicated,  vrhich  is  shown  as  the  difference  between  these! 
two  figures.  We  have  again  interpolated  for  the  interven-j 
ing  years  up  to  1925,  and  beyond  1925  have  shown  thej 
saving  as  remaining  constant.  At  the  bottom  we  show  thej 
total  accumulated  savings  for  the  period,  that  is,  thej 
1289  50-year  period,  from  the  time  of  initial  operation! 

as  *$24,351,000,  and  the  present  worth  as  of  1912  of  j 
the  accumulated  savings  over  that  period  of  50  years  is| 
$4,500,000. 

Now  I  am  again  faced  writh  the  problem  of  saying  what,j 
in  my  opinion,  a  utility  would  have  been  justified  in  pay-| 
ing  for  the  Martin  site  water  rights  in  1912.  As  I  havej 
previously  stated,  at  that  time  this  was  the  only  site  owned  j 
by  the  Company.  It  ■would  have  been  scheduled  for  immedi-i 
ate  development,  so  that  the  element  of  delay  is  not  as  im-j 
portant  as  it  was  in  the  case  of  the  Coosa  developments.! 
That  is  reflected  in  the  fact  that  the  present  worth  of  the' 
savings  is  $4,500,000  as  contrasted  with  a  total  arithmetical 
sum  of  the  savings  of  $24, 000, 000-odd  in  this  case,  whereas! 
in  the  case  of  the  Coosa  plants,  the  present  worth  was,  ini 
round  figures,  $10,000,000  as  compared  with  the  total  arith-j 
metical  saving  of  over  $100,000,000. 

On  the  other  hand  there  ■would,  it  seems  to  me,  havei 
been  some  more  uncertainty  because  of  the  fact  that  thisj 
figure  is  made  up  for  immediate  development.  Any  de-j 
lays  in  getting  the  system  under  way,  or  in  getting  the! 
load  built  up,  would  have  had  a  marked  effect,  and  after 
very  careful  thought  and  discussion  with  my  associates, 
I  have  come  to  the  conclusion  that  I  would  have,  instead 
of  using  a  discount  factor  of  2,  as  I  used  in  the  Coosa! 
cases,  I  would,  for  this  initial  plant  proposed  for  im-| 
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1290  mediate  development,  have  used  a  discount  factor 
of  3,  and  I  am  therefore  saying  that,  in  my  opinion, 

a  prudent  utility  faced  with  the  necessity  for  an  additional 
source  of  power  would,  in  1912,  under  the  conditions  ob¬ 
taining  at  that  time,  have  been  justified  in  paying  $1,500,000 
for  these  rights.  I  did  not  give,  as  such,  the  value  of  the 
water  rights  of  the  Martin  development  which  would  have 
come  out  in  my  Coosa  River  study.  You  will  recall  that 
I  have  included  the  Martin  plant  up  to  a  certain  point, 
because  it  was  necessary,  on  the  load  dispatch,  to  have  it 
included.  I  have  then  worked  it  out  of  the  system  and  left, 
in  my  figures,  only  the  Coosa  River  plants. 

The  value  in  1913  of  the  savings  resulting  from  Martin, 
as  they  would  have  come  about  in  the  multi-plant  develop¬ 
ment  which  was  indicated  in  1913,  was  actually  $2,500,000. 
That  figure  is  not  shown  as  such,  but  it  is  the  difference 
between  the  total  of  $10,000,000  for  the  three  plants  and 
the  $7,500,000  set  out  for  Martin  and  Jordan. 

By  Mr.  Turner : 

Q.  Will  you  refer  to  Exhibit  33  and  see  if  that  figure 
is  not  set  up  there?  A.  I  will.  (Referring  to  document.)  I 
am  sorry.  My  statement  that  it  does  not  show  was  incorrect. 
It  actually  is  brought  down.  The  present  worth  of  the  sav¬ 
ings  is  $2,500,000,  as  shown  on  Exhibit  33.  We  did 

1291  not  work  that  figure  down  to  a  justifiable  purchase 
price.  That  was  not  included  in  the  table  where  I 

show  the  justifiable  purchase  prices  in  1913. 

If  I  had  done  so,  I  would,  at  that  stage,  have  used  the 
same  factor  of  2  and  would  have  found  a  water  rights  value 
of  $1,250,000  for  Martin  as  contrasted  with  the  statement 
I  am  now  making  that  I  believe  in  1912,  when  that  was 
the  only  site  they  owned,  I  would  have  thought  it  had  a 
value  of  $1,500,000. 

The  difference  between  those  two  is  due,  in  major  part, 
to  the  difference  of  the  historical  picture  in  the  meantime, 
that  they  had  acquired  other  sites  and  the  Lay  Dam  wn« 
actually  under  construction,  so  it  would  have  been  evident 
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that  Martin  would  be  delayed  and  consequently  would  have 
a  lesser  value. 

Mr.  Turner:  That  concludes  Mr.  Moreland’s  testimony, 
Mr.  Examiner,  on  direct.  We  tender  him  for  cross-examijn- 
ation. 

By  the  Trial  Examiner: 

Q.  Dean  Moreland,  you  have  used  the  phrase  4  *  water 
rights”  repeatedly.  What  is  your  definition  of  water 
rights,  and  what  do  you  include  under  it?  A.  Well,  I  in¬ 
clude  the  right  to  build  the  dam.  I  do  not  include  the  over¬ 
flow  of  lands,  the  fiowage  lands.  In  this  particular 
1292  case  I  should  also  explain  that  I  include  the  preliijn- 
inary  engineering  which  would  go  with  those  watbr 
rights,  the  work  that  wTould  have  to  be  done  in  determining 
the  characteristics  of  the  site.  Now  that  is  not  inherently 
part  of  the  w^ater  rights,  but  it  is  an  inherent  part  of  the 
early  development  cost,  and,  as  I  explained  in  my  early 
testimony,  I  do  not  have  to  separate  as  between  the  twto, 
because  the  cost  figures  that  we  apply  to  the  actual  develop¬ 
ments  are  costs  beyond  that  point,  that  is,  they  are  tjie 
specific  design  and  detail  engineering,  and  what  w^e  have 
intended  to  cover  is  what  the  utility  would  have  acquired 
with  these  rights  exclusive  of  the  actual  fiowage  lands.! 

Q.  Including  whatever  permits  or  licenses  might  be 
necessary?  A.  Oh  yes. 

The  Trial  Examiner :  That  is  all. 


1294  Cross  Examination 

i 

By  Mr.  Shannon: 

Q.  Dean  Moreland,  on  page  79  of  the  transcript  of  yes¬ 
terday,  Judge  Turner  asked  you  this  question: 

“Mr.  Moreland,  you  have  been  asked  to  determine  the 
market  value  of  the  water  rights  as  of  date  of  acquisition 
for  the  various  licensed  projects  now  owned  by  the  Ala¬ 
bama  Power  Company,  and  to  include  in  this  determipa- 
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tion  the  probable  preliminary  expense  for  engineering, 
borings,  and  so  forth,  for  which  there  appears  to  be  no 
available  and  no  authentic  records  of  actual  expen- 

1295  ditures.  Have  you  made  such  a  determination?” 

And  the  answer  appears : 

“Yes,  I  have.” 

Is  that  a  fairly  complete  statement  of  your  instructions? 
A.  I  think  that  is  a  fairly  complete  statement  of  them.  Of 
course  since  we  started  on  this  work,  I  have  had  a  good 
deal  of  discussion — not  a  great  deal,  because  I  went  down 
to  Alabama  to  help  in  collecting  some  of  the  basic  informa¬ 
tion,  but  some  of  my  associates  were  there  a  good  deal 
longer  than  I,  and  most  of  the  work  has  been  done  in  Bos¬ 
ton,  but  certainly  this  is  the  basic  request  that  was  made 
of  me,  and  that  is  a  fair  summary  of  it. 

Q.  Were  you  furnished  a  tabulation  setting  forth  the 
water  rights  that  you  were  to  value  and  which  are  referred 
to  in  that  question  ?  A.  I  was  given  a  list  of  the  sites  which 
I  was  to  value,  and  they  are  the  ones  that  I  have  valued, 
giving  them  in  order,  Mitchell,  Jordan,  the  three  numbered 
Locks  14,  15  and  18,  and  Martin. 

Q.  I  expect  to  give  you  an  opportunity  to  go  into  the 
question  of  sites  later,  Dean  Moreland,  but  right  at  this 
point  I  am  interested  in  whether  you  received  a  list,  a  de¬ 
tailed  list ;  a  description,  in  other  words,  of  the  water 

1296  rights  that  you  are  concerned  with.  A.  I  do  not 
think  I  did  in  the  form  that  you  apparently  have  in 

mind,  no. 

Q.  Well,  now,  you  recognize,  as  an  engineer  with  your 
experience,  that  the  term  “water  rights”  is  a  very  gen¬ 
eral  term,  and  it  may  mean  many  things  in  different  States, 
do  you  not?  A.  It  may  differ  widely,  and,  as  a  matter  of 
fact,  in  some  of  my  previous  work  I  have  considered  all  of 
the  lands  as  being  embodied  in  the  investigation  and  given 
a  determination  of  the  value  of  the  lands  and  the  rights 
that  went  with  them.  In  this  case  it  was  pointed  out  that 
the  law  of  Alabama  is  somewhat  unusual  as  to  the  way  you 
get  rights  on  the  river,  that  you  can  get  rights  to  a  site  and 
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file  on  that,  and  that  dominates  anything  above  it,  and  th^.t 
then  the  purchase  of  the  land  is  an  independent  thing.  We 
were  asked  to  find  the  value  of  the  rights  independent  of 
the  land. 

I  am  not  sure  whether  that  was  embodied  in  our  original 
instructions  or  whether  it  grew  out  of  a  question  that  we 
asked  as  we  got  into  it. 

When  we  vrent  down  to  Alabama,  at  least  I  was  nbt 
familiar  with  the  peculiarities  of  that  rule,  and  I  do  nqt 
know  whether  my  associates  w’ere  or  not,  so  I  cannot  tell 
you  at  the  moment  whether  this  decision  to  exclude  tfye 
flowage  lands  from  our  analysis  was  something  th^t 

1297  developed  as  we  got  into  the  work  or  whether  that 
was  the  initial  understanding. 

Q.  I  do  not  want  to  ask  you  for  any  legal  conclusionjs, 
Dean  Moreland.  All  these  questions  arc  directed  to  you  in 
your  capacity  as  an  expert  engineer.  You  recognize,  do 
you  not,  the  distinction  between  so-called  riparian  rights, 
and  rights  which  are  obtained  under  State  law  by  follow¬ 
ing  a  prescribed  procedure?  I  believe  in  that  State,  as  yOu 
mentioned,  it  was  by  .filing  with  a  designated  authority  of 
the  State.  Do  you  recognize  that  distinction?  A.  Yes,|l 
think  I  recognize  that  distinction. 

Q.  By  the  term  “water  rights,”  as  you  have  used  that 
term  throughout  your  testimony,  do  you  intend  to  mean 
only  the  rights  obtained  by  filing  with  the  designated  au¬ 
thority  of  the  State?  A.  Yes,  the  right  to  build  that  dam  to 
the  specified  head,  and  it  did  not  include  the  cost  of  flow- 
age  lands  above  that  site.  As  I  understand  the  situation, 
the  filing  of  an  application  for  a  site  with  the  proper  au¬ 
thorities  and  getting  that  application  registered  carries 
with  it  the  right  of  condemnation  of  the  flowed  lands  abo'fe 
that  site,  up  to  the  designated  elevation  shown  at  the  time 
of  the  filing,  and  what  I  have  attempted  to  value  is  tpe 
right  going  with  that  filing  and  it  does  not  include  what 
they  would  have  to  pay  out  under  the  condemnation 

1298  proceedings  to  capture  the  flowed  lands. 
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Q.  I  think  you  have  indicated  the  distinction  that 
I  had  in  mind.  In  other  words,  as  you  use  this  term 
“ water  rights”  you  mean  by  that  to  include  the  rights 
which  resulted,  be  they  whatever  they  may,  which  resulted 
from  the  filing  of  an  application, — whatever  the  technical 
procedure  was, — with  the  designated  legal  authorities  of 
the  State?  A.  Yes. 

Q.  And  you  do  not  mean  the  term  “ water  rights”  to  in¬ 
clude  riparian  and  other  rights  which  result  from  owner¬ 
ship  of  land,  be  those  what  they  may,  in  the  State?  A.  If 
I  understand  your  distinction,  I  agree  with  your  statement, 
and  will  say  “yes”.  I  believe  that  in  filing  for  a  right  they 
had  to  own  a  certain  amount  of  property  at  the  site,  that  is, 
the  site  that  the  physical  dam  would  stand  on.  I  am  a  little 
doubtful  as  to  what  that  requirement  is.  My  understand¬ 
ing  is  thev  had  to  actuallv  own  some  lands.  Thev  could 
not  just  file  without  owning  any  lands,  but  they  did  not 
have  to  own  the  land  to  be  overflowed  above  the  dam  site, 
and  the  right  to  condemn  that  came  with  the  registration, 
whatever  the  proper  term  of  it  is,  and  that  is  the  really  val¬ 
uable  thing,  of  course,  that  you  acquire  by  this  right. 

Q.  And  that  is  what  you  meant  when  you  used  the 
1299  term  “water  rights”  throughout  your  testimony?  A. 

Yes. 

Q.  And  in  addition  to  that,  as  I  understand  it,  you  have 
included  in  that  the  determination  of  the  probable  prelim¬ 
inary  expenses?  A.  Yes. 

Q.  Now  what  information  did  you  have  with  respect  to 
those  preliminary  expenses?  A.  You  mean  as  to  what  the 
actual  preliminary  expense  was? 

Q.  Yes.  A.  We  had  none.  We  have  had  some  frag¬ 
mentary  information,  but  none  that  would  show  that  ex¬ 
pense  in  detail  at  all.  That  is  the  reason  we  had  to  include 
it  in  our  estimated  costs,  the  estimated  values. 

Q.  Well,  as  I  understood  your  presentation,  I  believe  you 
indicated  it  did  not  make  any  difference  what  portion  it 
was,  but  at  least  some  portion  of  your  resultant  figures,  in 
your  opinion,  were  included  in  the  resultant  figures  because 
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of  this  probable  preliminary  expense,  is  that  correct?  A. 
That  is  correct,  yes. 

Q.  And  yet  you  bad  no  information  as  to  the  extent  of 
that  expense?  A.  No,  and  I  do  not  need  to  have.  As  1  see 
it,  assuming  that  costs  bad  been  available  for  these 

1300  water  rights,  and  it  would  not  have  been  necessary 
to  go  through  this  method  of  trying  to  appraise!  the 

value  of  those  water  rights,  you  would  have  had  the  element 
of  cost,  of  the  price  paid  for  these  rights,  the  price  eijther 
paid  for  preliminary  engineering  yourself  or  very  likely 
included  in  the  price  that  you  paid  to  the  other  owner;  It 
depends  on  how  the  thing  came  up.  If  I  originated  the  idea 
of  developing  a  plant  here,  I  would  probably  have  to  go 
through  with  this  preliminary  expense  myself  in  ordEr  to 
determine  the  feasibility  of  building  a  dam,  and  to  deter¬ 
mine  -whether  I  am  justified  in  making  an  offer.  On|  the 
other  hand,  if  the  owner,  or  the  owner  immediately  pre¬ 
ceding  me,  had  this  idea  of  developing  the  plant  and  he  I  was 
in  the  position  of  a  promoter,  he  might  well  go  through  this 
preliminary  engineering  work  himself  in  order  to  try  to 
work  his  proposition  up  to  a  point  where  he  could  interest 
me,  and  if  so,  the  cost  of  that  preliminary  expense  is  in¬ 
cluded  in  what  I  pay  him  for  the  site,  and  it  does  not  Tpake 
any  difference,  because  once  I  get  that  site,  I  go  on  anql  de¬ 
velop  the  site.  The  figures  that  we  have  used  in  our  Esti¬ 
mates  are  the  cost  of  developing  the  site  from  the  time  lit  is 
acquired,  -with  whatever  preliminary  work  that  has  gone 
with  it.  So  you  see,  we  have  got  the  total. 

Now  some  part  of  this  is  inherently  preliminary  engin* 
eering,  but  I,  myself,  do  not  see  how  you  would  split 

1301  that  loose  from  the  raw  site  itself,  you  might  sav. 
The  preliminary  engineering  that  I  am  talking  about 

is  cultivation  of  the  site,  to  determine  its  feasibility!  and 
its  usefulness. 

Q.  Now  as  I  understood  your  definition  of  water  rights, 
you  are  not  concerned  with  the  site,  you  are  concerned  with 
the  market  value  of  water  rights,  which  you  say  is  the  j  sum 
total  of  the  rights,  legal  rights,  which  flow  to  the  person  in 


762 


question  as  the  result  of  this  registration  provided  by  the 
statute  in  the  State,  not  related  to  the  question  of  owner¬ 
ship  of  particular  tracts  of  land.  A.  Oh,  that  is  true,  your 
last  statement  is  true,  but  I  am  very  much  concerned  with 
that  site.  A  man  offers  me  a  site  that  he  says  is  capable 
of  developing  100,000  kilowatts,  I  am  very  much  concerned 
with  the  character  of  that  site,  whether  it  is  feasible  to 
build  a  dam  there,  what  the  bottom  conditions  are,  what  I 
am  going  to  run  into  w’hen  I  build  that  site.  I  cannot  de¬ 
termine  whether  I  will  pay  him  anything  for  that  site  un¬ 
til  I  know  something  about  this  preliminary  engineering. 
I  work  backwards,  just  the  way  I  have  worked  here. 

I  am  afraid  perhaps  you  thought  this  was  a  somewhat 
theoretical  approach.  It  is  exactly  the  approach  a  utility 
uses  when  offered  a  site,  or  when  they  themselves 
1302  discover  a  site  that  they  might  be  able  to  get  hold  of. 

They  contrast  the  cost  of  developing  power  from 
that  site  with  costs  of  getting  power  from  other  sources, 
and  then  base  their  offer,  or  their  conclusion  as  to  the  ac¬ 
ceptance  of  an  offer  on  that  comparison.  Now  obviously, 
before  they  can  make  such  a  comparison,  they  must  deter¬ 
mine,  at  least  approximately,  what  the  characteristics  of 
that  site  are,  what  it  is  going  to  cost  them  to  develop  the 
site. 

Q.  Well,  what  I  think  is  not  so  important,  Dean  More¬ 
land.  What  I  am  attempting  to  get  here  is  your  definition 
of  certain  terms  which  you  have  used,  and  as  I  see  it,  we 
are  concerned,  in  your  presentation,  with  four  or  five  dif¬ 
ferent  considerations.  I  am  attempting  to  find  out,  not  in 
general  terms,  but  exactly  what  elements  of  value,  or  what 
particular  items  of  property  you  are  assigning  this  value 
to.  Now  you  have  defined  the  term  “water  rights”,  as  I 
understand  it,  to  include  the  rights  which  flow  to  the  per¬ 
son  in  question  as  a  result  of  a  filing  with  the  statutory 
authority  provided  by  the  law  of  the  State. 

Now  you  have  mentioned  several  times  the  phrase,  or 
used  the  phrase,  “dam  site”.  I  would  appreciate  if  you 
would  define  just  what  you  mean  by  a  “dam  site”.  A. 
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What  I  mean  by  a  dam  site  is  the  particular  section  ofj  the 
river  where  the  dam  itself  is  located. 

1303  Q.  Under  your  approach  is  it  not  fundamental 
that  there  is  not  any  dam  located?  Isn’t  that  cor¬ 
rect?  A.  I  do  not  think  so.  I  think  this  filing  includes  a 
small  amount  of  property  on  each  side  of  the  river  wfrere 
the  dam  would  actually  be  located. 

Q.  What  specific  items  of  property  are  included  in  your 
figures  on  the  Coosa  River?  Do  you  have  a  list  of  the  par¬ 
cels  that  you  included  in  your  resultant  figures?  A.  I  do 
not  know.  I  do  not  think  so. 

i 

Mr.  Booth:  May  I  answer  that  question? 

The  Trial  Examiner :  Mr.  Booth  is  associated  with  I)ean 
Moreland. 

Mr.  Turner:  He  is  a  member  of  the  firm  of  Jacksojn  & 
Moreland. 

The  Trial  Examiner:  Now  let  us  have  your  suggestion, 
Mr.  Booth,  please. 

Mr.  Booth :  WTiat  we  had,  of  course,  was  the  take-oijf  in 
the  plan  which  showed  the  number  of  acres  that  had  tq  be 
acquired,  and  at  this  stage  in  the  1913  view  we  had  to  use 
only  an  estimated  cost  per  acre  for  acquired  land.  l^ow 
those  costs  were  included  as  a  part  of  the  construction 
costs. 

The  Witness:  But  they  are  the  flowage  lands.  [The 
question,  as  I  understood  it,  was  how  much  land,  if  any,  |and 
if  so,  what  parcel  numbers  are  included  under  vsidiat 

1304  we  call  “water  rights”. 

*  *  •  #  *  #  •  *  *  #  #1* 
1308  The  Witness :  I  may  have  misunderstood  you  [line 
of  questioning,  but  I  thought  at  the  end  of  your  ques¬ 
tioning  you  were  asking  me  to  say  exactly  what  parcels 
of  lands  were  included  or  were  not  included.  We  have|  as¬ 
sumed  that  the  filing  necessarily  included  the  legal  one  acre, 
or  whatever  it  was,  I  do  not  know  whether  it  was  one  acre 
or  half  an  acre,  or  whatever  it  was,  but  I  did  have  the  |  im¬ 
pression  it  was  a  nominal  amount  of  land  on  either  sidp  of 
the  river. 
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The  Trial  Examiner :  It  would  be  a  fair  statement,  would 
it  not,  Dean  Moreland,  to  say  you  assumed  that  the  ap¬ 
plicant  for  whatever  permit  was  necessary  owned  a  suffi¬ 
cient  qualifying  acreage? 

The  Witness:  That  is  so.  We  have  not  assumed  that 
there  was  any  material  amount  of  land  going  with  that 
right.  We  have  made,  and  you  will  see  that  in  the  exhibits, 
an  estimate  of  the  cost  of  land.  Now  those  figures  are 
given  to  the  nearest  $100,000,  and  because  it  is  purely  an 
estimate  it  would  not  make  the  slightest  difference  whether 
there  was  another  acre  or  two  acres  more  or  less  added. 
Of  course  it  is  a  matter  of  physical  fact  that  one  acre  on 
the  shore  is  not  enough  land  to  actually  enable  you  to  con¬ 
struct  an  effective  dam,  unless  there  is  a  very  peculiar  lo¬ 
cation  and  your  acre  comes  in  a  particular  direction. 
1309  So  that  all  of  the  cost  of  lands,  per  se,  is  in  addition 
to  what  we  have  included,  but  we  did  assume  that 
the  owner  of  the  so-called  dam  site,  or  of  this  filing,  had 
the  right  to  build  the  dam  there,  and  he  had  the  right  to 
condemn  the  flowage  lands  upstream  from  him,  and  that 
that  right  excluded  the  possibility  of  anybody  else  coming 
in  upstream  of  him  below  the  elevation  covered  by  his 
filing. 

By  Mr.  Shannon: 

Q.  And  that  is  what  you  mean  by  “water  rights”?  A. 
That  is  what  I  mean  by  “water  rights”. 

Q.  What  do  you  mean  by  the  term  “market  value”  as 
you  have  used  it?  A.  Well  now,  I  have  not  used  the 
words  “market  value”  very  much.  I  have  accepted  the 
word  “market  value”  there.  I  answered  that  question 
“yes”  and  I  went  on  to  explain, — I  think  it  is  after  that, — 
as  to  why  you  could  not  determine  market  value  in  the 
ordinary  way,  from  a  consideration  of  what  had  been  done 
by  free  trading  in  the  commodity,  and  that,  therefore,  we 
were  establishing  the  value  in  another  way.  I  have  been 
quite  clear  in  my  statements  that  what  I  have  determined  * 
is  what  I  think  a  prospective  purchaser  would  have  been 
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justified  in  paying  for  the  rights.  Now  whether  legally 
that  is  what  is  meant  by  “market  value”  in  this  situation, 
I  am  unable  to  say.  It  is  the  market  value  to  the 

1310  potential  purchaser,  because  that  is  what  he  would 
be  justified  in  paying  for  it. 

Q.  I  think,  Dean  Moreland,  through  inadvertence  ypu 
have  not  answered  my  question.  A.  It  may  not  be  inadvert¬ 
ence,  it  may  be  ignorance. 

Mr.  Turner:  Mr.  Examiner,  I  think  he  has  answered  it 
completely. 

Mr.  Shannon:  Your  Honor,  the  question,  if  the  reporter 
will  repeat  it,  is,  what  is  his  meaning  of  the  phrase  “market 
value”  as  he  has  used  it.  Now  a  man  of  his  experience,  as 
he  has  testified  here,  in  the  field  of  public  utilities,  and  as  a 
consulting  engineer,  I  am  sure  can  give  us  what  he  meajns 
by  the  term  “market  value”  when  he  uses  it.  I  think!  it 
is  a  perfectly  fair  question. 

The  Witness:  It  is  a  fair  question  so  far  as  I  am  con¬ 
cerned. 

Mr.  Turner:  I  do  not  object  to  the  question,  I  was  just 
replying  to  his  observation  that  he  had  not  answered  it.  i  I 
had  a  different  view.  That  was  the  only  thing  I  was  Ex¬ 
pressing. 

The  Witness:  To  me  the  market  value  means  the  price 
an  article  or  a  commodity  would  demand  between  a  willing 
purchaser  who  needed  that  property  and  a  willing  seller 
who  had  it  to  sell. 

i 

The  Trial  Examiner :  In  other  words,  you  assume 

1311  that  there  is  a  market. 

The  Witness :  I  assume  that  there  is  a  market,  of 
course.  Of  course  nothing  has  any  market  value  unless 
there  is  a  market  and  somebody  wants  to  buy  it.  I  do  ikot 
see  how  it  can  have.  I  am  afraid  I  cannot  make  it  Uny 
clearer  than  that.  My  language  probably  is  not  very  pre¬ 
cise,  but  I  think  you  probably  see  what  I  have  got  in  mind. 


i 

i 

i 

i 
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By  Mr.  Shannon: 

Q.  In  your  opinion,  does  the  result  of  the  analysis  which 
you  have  given  us  represent  market  value,  as  you  have 
defined  it?  A.  If  you  are  asking  me  whether  I  think  it 
means  a  market  value  under  the  terms  of  some  particular 
law,  or  some  particular  regulation,  I  do  not  know. 

The  Trial  Examiner:  You  have  assumed  there  is  a 
market,  Dean  Moreland? 

The  Witness:  Yes,  I  have  testified  that  in  my  opinion 
that  is  the  value  that  a  prospective  purchaser  would  have 
been  justified  in  paying.  Now,  with  that  limitation,  1 
would  say  “yes”.  I  am  not  trying  to  pull  anything  over 
here.  Of  course  if  I  were  advising  a  utility  who  had  an  op¬ 
portunity  to  buy  these  rights,  or  any  other  rights,  and  I 
was  advising  it  whether  to  buy  them  or  not,  I  would  tell  it 
just  exactly  what  I  have  said  in  this  case,  that  that  is  the 
figure  that  it  is  justified  in  paying.  Now  obviously 
1312  I  would  either  tell  it,  or  I  would  imply  it,  that  if  it 
could  buy  them  for  anything  less  than  that,  of  course 
it  should  do  it. 

By  Mr.  Shannon: 

Q.  If  I  may  interrupt,  it  is  that  last  mentioned  element 
which  is  missing  from  your  analysis,  is  that  correct?  A. 
That  is  correct.  The  only  reason  we  are  making  this  an¬ 
alysis  at  all  is  because  that  last  element  is  missing,  and  we 
have  set  up  this  theoretical  method,  if  you  will,  of  deter¬ 
mining  the  value  of  the  thing  that  was  being  dealt  in,  as 
a  gauge  of  the  probable  or  possible  market  value. 

Now  I  do  not  say  that  this  is  what  Mr.  Mitchell  would 
have  had  to  pay  for  it.  He  certainly  would  have  been 
justified  in  paying  that,  and  that  is  all  that  I  am  attempt¬ 
ing  to  say. 

Q.  Is  it  a  fair  summary  of  what  you  have  stated,  then, 
Dean  Moreland,  that  your  approach  is  that  market  value 
could  not  be  determined,  and  you  determined  this  other 
value  rather  than  market  value,  as  you  have  used  the  term 
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“market  value”  and  defined  it  for  us?  A.  Yes,  that  is|  a 
fair  statement.  You  could  not  determine  market  value  jin 
the  ordinary  way  of  willing  and  free  sales,  and  we  have 
approached  it  from  this  method  as  the  only  available 

1313  substitute. 

Q.  And  you  recognize  the  result  of  your  analysis 
is  not  market  value — 

Mr.  Turner:  We  object  to  that.  ! 

By  Mr.  Shannon : 

Q.  (Continuing)  — as  you  have  defined  the  term? 

Mr.  Turner:  That  clearly  calls  for  his  drawing  a  legal 
conclusion. 

The  Trial  Examiner:  I  think  that  the  answer  would  be 
gratuitous  if  given. 

Mr.  Shannon:  If  Your  Honor  please,  I  submit  that  'fre 
are  not  here  dealing  with  a  question  of  whether  somebody 
saw  a  car  going  down  the  street  or  not,  we  have  got  jan 
expert  on  the  stand  who  spent  considerable  time  setting 
forth  his  qualifications.  Now  he  is  using  terms  which  haVe 
different  meanings,  as  I  stated  before.  He  has  given'  a 
definition  of  what  he  means  by  the  term  “market  value ’ \ 
Now  he  had  been  asked  the  question,  at  page  79,  whether 
he  was  asked  to  determine  the  market  value  of  the  water 
rights.  That  goes  right  to  the  very  heart  of  his  entire  work, 
that  is,  his  instructions.  I  asked  him  what  he  understood 
the  term  “market  value”  to  mean,  and  he  has  given  a  defi¬ 
nition.  It  is  perfectly  competent  for  me  to  ask  this  witn^s? 
whether,  in  his  opinion  as  an  expert,  what  he  did  comes 
within  his  definition  of  market  value,  and  that  is  all 

1314  I  have  asked  him. 

The  Trial  Examiner:  But,  Mr.  Shannon,  he  has 
aswered  your  questions,  and  from  those  answers  the  matter 
of  conclusion  is  a  legal  proposition,  is  it  not? 

Mr.  Shannon:  No,  sir;  I  do  not  think  so.  I  think  that 
all  of  his  work  is  a  conclusion.  Now  he  is  setting  out  to  find 
market  value.  When  he  expresses  his  opinion  he  is  going 
through  a  series  of  analyses,  and  he  comes  out  with  what 
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he,  in  his  opinion,  considers  to  be  supposedly  market  value ; 
otherwise  it  would  not  be  brought  in  here  and  presented 
after  such  an  introductory  question. 

Now  I  am  asking  him  whether  or  not  the  results  of  his 
analyses  constitute,  in  his  opinion,  market  value  as  he 
understood  and  intended  to  use  the  term  “market  value”. 

The  Trial  Examiner:  Do  you  feel  qualified  to  answer 
that  question,  Dean  Moreland? 

The  Witness:  I  can  answer  it,  yes,  but  I  think  if  I  an¬ 
swer  it  I  will  just  say  over  again  what  I  have  said  at  con¬ 
siderable  length  before.  I  have  established  the  value  that 
I  would  have  advised  a  client  he  would  have  been  justified 
in  paying  for  these  rights.  I  have  also  said  that  if  he  could 
have  bought  them  for  less  than  that,  he  would  have  been 
a  smart  buyer. 

The  Trial  Examiner:  You  have  also  said  the  entire 
proposition  is  hypothetical. 

1315  The  Witness:  I  said  the  entire  proposition  is  hy¬ 
pothetical  and  it  is  a  measure  in  lieu  of  what  was 
actually  paid. 

The  Trial  Examiner:  And  when  you  state  that  you  as¬ 
sume  a  market,  that  is  because  there  is  no  known  market 
in  existence? 

The  Witness:  I  say  I  assume  a  market  because  there  is 
no  general  commodity  market  where  water  rights  can  be 
brought  and  dealt  in  on  a  stock  exchange,  or  the  equivalent. 
It  is  a  very  peculiarly  localized  situation,  and  I  do  not  know 
any  other  way  of  getting  at  it  than  the  way  we  have  gotten 
at  it. 

The  Trial  Examiner :  I  think  you  are  now  in  a  position 
to  draw  whatever  legal  conclusions  you  wish,  Mr.  Shannon, 
from  the  witness. 

The  Witness :  I  assume  that  that  would  be  a  question  of 
legal  argument.  As  to  whether  any  opinion  I  might  have 
would  be  admissible,  and  what  use  could  be  made  of  it  if 
it  were  admissible,  I  am  certainly  not  qualified  to  answer 
the  legal  questions. 
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By  Mr.  Shannon : 

i 

Q.  Dean  Moreland,  as  I  understood  yonr  testimony,  yoii, 
in  your  analysis,  have  attempted  to  arrive  at  what  yOu 
would  have  advised  a  prudent  utility, — I  think  you  used 
that  term  “prudent”, — a  prudent  utility  it  would 

1316  have  been  justified  in  paying  for  these  water  rights 
that  you  are  valuing  as  of  the  time  in  question,  is 

that  correct?  A.  That  is  correct. 

Q.  But  as  I  further  understood  your  direct  testimony, 
throughout  your  analyses  you  have  based  these  analyses 
upon  the  operating  conditions  of  the  Alabama  Power  Com¬ 
pany,  have  you  not?  A.  We  have  based  them  upon  the  op¬ 
erating  conditions  as  we  predicted  them,  putting  ourselves 
back  into  the  position  of  what  we  knew  as  of  these  respec¬ 
tive  dates.  We  have  not  taken  the  subsequent  history  jof 
the  Alabama  Power  Company  and  made  our  estimate  jof 
the  1913  value  on  the  basis  of  that  subsequent  history,  jit 
is  based  on  the  predicted  growth  as  of  that  time. 

Now  I  recognize  what  that  is  getting  me  into.  I  am  trjy- 
ing  to  ask  myself  to  go  back  to  1913,  forget  everything  tl^at 
has  happened  since,  and  see  what  has  happened,  and!  I 
pointed  out  in  the  record  that  we  took  the  predictions,  pr 
the  load  estimates  of  various  competent  engineers  as  bf 
that  time,  and  we  used  those  up  to  a  period  3  years  beyofid 
the  initiation  of  the  project,  if  I  remember  correctly,  and 
then  made  our  own  predictions  from  then  on. 

Now  this  business  of  predicting  is  always  a  hazardojus 
one,  and  yet  it  is  one  that  the  engineers  have  to  live  with 
constantly,  and  sometimes  our  predictions  come  hotne 

1317  to  worry  us.  Some  of  us  made  predictions  in  1927, 
1928  and  1929  advised  our  clients  as  to  the  capacities 

that  they  needed  to  install  to  meet  the  loads  of  1931,  1932 
and  1933,  and  sometimes  we  wished  we  had  not  made  thbse 
predictions,  but  we  are  in  the  habit  of  viewing  past  load 
growths  and  reviewing  future  load  growths,  and  advising 
our  clients  to  spend  money  on  that  basis. 
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Now  these  estimates  we  have  made  are  on  the  basis  of  the 
predictions  which  we  theoretically  made  in  1913,  and  which 
we  actually  made  in  1939,  but  trying  to  keep  in  our  minds 
only  the  opinion  we  would  have  had  in  1913  or  1912. 

Q.  Perhaps  if  I  make  a  rather  long  statement  as  part  of 
my  question  I  can  explain  to  you  the  point  I  have  in  mind. 

As  I  understood  your  direct  testimony,  you  were  attempt¬ 
ing  to  arrive  at  the  figure  that  you  would  have  advised  a 
prudent  utility — and  when  you  say  a  prudent  utility  you 
do  not  designate  any  utility,  or  a  particular  company,  but 
a  prudent  utility — it  would  have  been  justified  in  paying  for 
water  rights  in  question  as  of  the  date  you  mentioned,  but 
it  appeared  to  me  that  your  subsequent  presentation  pre¬ 
supposed  an  operating  company  in  existence  as  of  the  date 
of  acquisition;  in  other  words,  that  the  result  which  you 
sought  to  reach  was  to  a  prudent  utility,  and  you  had  not 
devoted  any  consideration,  as  far  as  I  could  see,  to 
1318  the  possibility  of  a  new  utility  coming  into  existence 
and  starting  up  from  scratch,  so  to  speak,  but  that 
you  presupposed  an  operating  company,  and  it  appeared 
to  me  that  your  result  was  more  or  less  tied  into  this  par¬ 
ticular  licensee,  the  Alabama  Power  Company. 

Now  would  you  care  to  comment  upon  that  statement? 
A.  We  presupposed  a  utility  company  in  this  section  of 
the  country,  obviously,  and  we  presupposed  an  extensive 
utility  system  that  was  going  to  develop,  not  one  that  was 
going  to  get  a  load  of  10,000  kilowatts  and  stay  there.  Now 
in  one  sense,  then,  we  parallel  the  kind  of  company  that 
the  Alabama  Power  Company  is,  but  the  point  I  was  mak¬ 
ing, — and  perhaps  I  am  off  the  track  in  what  you  have  got 
in  mind,  Mr.  Shannon, — is,  it  is  not  based  on  what  the  Ala¬ 
bama  Power  Company’s  load  actually  did,  it  is  based  on 
our  estimate  of  what  we  would  have  expected  the  utility 
serving  that  section  of  the  country  to  do. 

Now  if  you  mean  by  your  question  that  there  might  have 
been  some  competing  utility  come  in  to  get  part  of  that 
territory  and  cut  it  off,  that  might  have  affected  our  load 
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growth,  of  course.  I  do  not  think  that  is  what  yon  mea^. 

Q.  The  point  I  have  in  mind  is  that  the  initial  portion, 
the  explanation  of  your  presentation  was  in  general,  it  wa;s 
an  abstraction,  you  did  not  have  any  particular  com- 
1319  pany  in  mind,  you  simply  said  “a  prudent  utility  ., 
presumably  located  where  they  could  use  thosb 
rights,  and  I  wondered  if  it  would  not  be  a  slightly  more 
accurate  designation  of  your  final  result  to  say  that  you 
determined  what  this  particular  utility,  namely,  the  Ala¬ 
bama  Power  Company,  would  be  justified  in  paying  for 
these  rights,  rather  than  a  prudent  utility  generally.  4* 
Well,  certainly  the  utility  I  had  in  mind  was  located  sub¬ 
stantially  as  the  Alabama  Power  Company  is,  and  I  wajs 
including  them  in  the  generic  term  of  any  prudent  utility. 
I  do  not  see  that  any  answer  to  your  question  that  I  migl^t 
make  here  would  make  the  slightest  difference  in  my  figures. 
I  assumed  it  was  a  utility  company,  the  Alabama  Utility, 
or  any  other  utility  in  that  territory.  It  does  not  make 
any  difference  to  me  whether  it  is  the  Alabama,  or  somb 
other  company,  assuming  that  they  are  going  to  operate  i^i 
that  territory. 

Mr.  Turner:  That  is,  with  those  facilities? 

The  Witness:  Yes. 


By  Mr.  Shannon : 

Q.  In  making  your  analysis,  what  investigation  did  you 
make  of  the  actual  cost  of  acquiring  the  rights  which  you 
were  valuing?  A.  I  did  not  make  any  investigation  of  it. 

If  you  mean  did  I  put  men  onto  the  Company’s  books, 
1320  to  see  if  we  could  find  out  anything  about  it,  we 
were  told  by  the  Company  that  the  records  were  noit 
available,  and  that  that  is  the  reason  we  were  brought  in, 
that  we  were  brought  in  because  the  records  were  nojt 
available  and  they  wanted  an  independent  estimate  of  thp 
type  that  they  specified,  but  they  wanted  our  opinion  as  tp 
the  value  of  these  rights. 

Q.  You  recognize,  do  you  not,  as  an  engineer,  that  the 
height  of  the  proposed  dams  at  these  various  sites  would 
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affect  the  amount  of  flowage;  in  other  words,  have  some 
effect  upon  your  final  figures  ?  A.  Surely. 

Q.  What  investigation  did  you  make  with  respect  to  these 
water  rights  as  to  the  height  of  the  various  dams  that 
could  be  constructed  under  them?  A.  Wrell,  we  had  among 
the  preliminary  information  that  I  have  spoken  about,  the 
estimates  made  by  the  Company’s  engineers,  showing  the 
height  of  prospective  dams,  and  of  course  that  implied  the 
height  to  which  lands  would  be  flowed,  and  we  accepted 
those  figures.  We  did  not  make  any  analysis  of  the  lands 
actually  acquired,  to  see  whether  or  not  they  were  more  or 
less  than  were  needed.  We  assumed  they  were  at  least  as 
much  as  were  needed,  or  there  would  have  been  trouble. 

Q.  In  making  your  studies,  what  consideration,  if  any, 
did  you  give  to  the  necessity  of  obtaining  from  the 
1321  Federal  Government  a  license  to  construct  any  of 
these  projects?  A.  None.  This  is  the  value  assum¬ 
ing  that  they  had  the  right  to  do  the  job.  Of  course  if  they 
could  not  do  it,  why,  there  is  no  right  there. 

Q.  Then  all  of  your  presentation  is  premised  upon  there 
having  been  obtained  whatever  necessary  Federal  authoriza¬ 
tion  was  required,  is  that  correct?  A.  Yes,  or  limited  by 
their  ability  to  obtain  it.  Our  method  would  be  just  the 
same  as  if  it  was  on  a  non-navigable  stream  and  no  rights 
were  required. 

Mr.  Turner:  As  a  matter  of  fact,  Mr.  Examiner,  Talla¬ 
poosa  is  a  non-navigable  stream. 

The  Trial  Examiner:  Six  months  from  now,  you  know, 
it  may  be  navigable,  Judge. 

Mr.  Turner:  It  might  be,  but  we  will  still  insist  that  it 
is  a  non-navigable  stream  in  its  natural  state. 

By  Mr.  Shannon: 

Q.  You  recognize,  as  an  engineer,  do  you  not,  Dean  More¬ 
land,  that  in  the  building  of  a  reservoir,  whether  it  is  a 
proposed  one  or  one  that  is  actually  built,  any  acre  of 
ground  that  is  necessary  to  the  reservoir,  which  is  flooded 
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out,  and  conies  within  the  project  boundary,  is  as  essential, 
from  a  practical  standpoint,  to  the  construction  of  a  proj¬ 
ect  as  that  particular  item  of  property,  or  parcel  pf 

1322  property,  which  forms  the  actual  site  of  the  dajm 
itself?  A.  Yes.  It  is  as  essential,  but  the  acquisi¬ 
tion  of  what  I  call  the  right,  after  a  filing,  gives  the  right 
of  condemnation,  so  they  cannot  be  held  up.  They  have  gjot 
to  pay  the  price  that  is  awarded  by  the  court  in  a  condemna¬ 
tion  proceeding,  but  they  cannot  be  held  up,  whereas  if 
they  do  not  own  the  site  and  the  right  to  construct,  some¬ 
body  else  owning  a  conflicting  right  to  construct  would  en¬ 
tirely  prevent  them  from  making  the  development,  because 
they  would  not  have  the  right  of  condemnation  against 
such  a  holding.  That  is  bordering  on  the  legal,  but  that;  is 
what  I  understand. 

Mr.  Shannon:  If  Your  Honor  please,  I  think  that  copi- 
pletes  our  more  or  less  preliminary  questions  of  Dean 
Moreland.  We  will  have  our  experts  go  over  his  rather  de¬ 
tailed  presentation.  I  do  not  like  to  have  these  exhibits 
pending.  Of  course  I  can  state  definitely  now  that  my 
position  is  that  none  of  them  belong  in  the  record.  I  might 
be  able  to  make  a  somewhat  more  detailed  objection  to  them 
after  we  have  analyzed  them,  but  that  is  our  position. ! 

Now  I  think  it  is  understood  that  if,  after  going  over  this 
testimony  and  the  exhibits,  we  feel  that  we  need  to  hsive 
further  cross-examination;  in  other  words,  go  ihto 

1323  the  merits  of  the  presentation,  that  we  will  give  Li¬ 
censee’s  Counsel  the  necessary  advance  notice,  sub¬ 
ject  to  Dean  Moreland’s  convenience,  and  that  he  will  tljen 
bo  made  available  for  cross-examination.  With  that  under¬ 
standing,  it  is  satisfactory  to  us  that  he  be  released  at 
this  time. 

#  *  *  #  #  «  #  #  •  • 

1337  The  Trial  Examiner:  The  several  charts,  studies 
and  tables  which  vrere  identified  as  exhibits  NosJ  22 
to  41  both  inclusive  and  which  constitute  an  important  part 
of  the  testimony  which  was  received  from  Dean  Moreland 
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will  be  received  in  evidence.  The  objection  of  Commis¬ 
sion’s  counsel  will  be  overruled  and  exception  noted. 

(The  documents  referred  to  were  received  in  evidence  as 
Exhibits  Nos.  22  to  41,  inclusive.) 

1324  Mr.  Turner:  Mr.  Examiner,  before  the  noon  re¬ 
cess  an  inquiry  was  made  about  the  law  of  Alabama 

governing  the  rights  of  owner  on  a  stream  to  develop  a  dam 
site  and  we  have  the  mimeograph  copy  of  that  law  and  the 
bound  volume  also  for  comparison  and  at  this  time  we 
should  like  to  offer — we  should  like  to  have  marked  for 
identification  and  offer  that  section  of  the  Code  of  Alabama 
1907  Chapter  148  Article  2. 

The  Trial  Examiner:  This  copy  of  section  of  Alabama 
law  will  be  marked  Exhibit  42. 

Mr.  Turner:  And  we  offer  it. 

The  Trial  Examiner :  Any  objection? 

Mr.  Shannon:  No  objection. 

The  Trial  Examiner:  I  assume,  Judge  Turner,  it  is  a 
copy  of  the  law  as  it  stands  now,  to  date? 

Mr.  Turner:  That  one  is,  Your  Honor.  We  have  checked 
it  with  the  1923  Code  and  it  is  the  same  as  it  was  in  1907. 
The  Trial  Examiner:  Your  1907  Code  was  in  effect? 
Mr.  Turner :  Was  in  effect  at  the  time  these  filings  were 
made.  I  have  noted  in  this  exhibit  the  same  section  in  the 
’23  Code.  It  is  Section  10570  et  seq.  in  the  1923  Code.  In 
the  course  of  the  issues  of  the  amounts  paid  for  re- 

1325  locating  roads  and  bridges  we  introduced  a  section 
of  the  Code  relating  to  that  matter,  Section  3629  Code 

of  1907  and  that  section  is  not  complete  without  putting  in 
the  entire  chapter  because  in  the  beginning  it  refers  to 
such  corporations,  meaning  power  corporations,  and  we 
should  like  at  this  time  to  have  marked  for  identification  the 
complete  chapter  of  the  Code  relating  to  power  companies, 
that  the  section  which  has  previously  been  introduced  may 
be  made  clear. 


And  we  now  offer  Chapter  69  Article  19  of  Code  of  1^07 
and  ask  that  it  be  marked  for  identification.  This  same 
section  is  carried  into  the  current  Code — I  mean  this  sime 
chapter  is  carried  into  the  current  code  of  1923  as  section 
7193  et  seq. 

The  Trial  Examiner:  This  Chapter  69  will  be  marked 
for  identification  as  Exhibit  43. 

Is  there  any  objection  to  the  admission  of  that  sectioii  of 
the  law? 

i 

Mr.  Shannon :  No,  Your  Honor,  there  is  not. 

The  Trial  Examiner:  The  sections  of  the  Alabama  law 
marked  for  identification  as  Exhibit  42  and  Exhibit  43  jwill 
be  admitted  as  Exhibits  42  and  43. 

(The  documents  referred  to  were  received  in  evidence  as 
Exhibit  No.  42  and  Exhibit  No.  43.) 


# 


(Exhibit  42  is  identical  with  Licensee’s  Exhibit  Nd.  6, 
ante  pr3-^-^/ ^Exhibit  43  is  as  follows.) 


1500  Code  of  Alabama  1907 

Chapter  69 


Article  19 


3627.  Power  companies;  additional  powers  conferred. — 
All  corporations  organized  under  the  general  laws  of  Jthis 
state  or  heretofore  under  a  special  act  of  the  legislature, 
and  all  corporations  organized  under  the  laws  of  any  other 
of  the  United  States,  and  which  have  complied  with  j  the 
constitution  and  laws  of  the  State  of  Alabama  as  to  foreign 
corporations,  and  which  by  their  charter  have  the  rigl}t  to 
manufacture,  supply,  and  sell  to  the  public,  power  produced 
by  water  as  a  motive  force,  shall,  after  acquiring  by  pur¬ 
chase  or  otherwise  than  by  condemnation,  a  dam  site  or 
power  site  comprising  not  less  than  one  acre  of  land  lipon 
each  and  opposite  sides  of  any  water  course,  in  addition 
to  other  powers  conferred  by  law,  have  the  following  rights, 
powers,  and  authority: 
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To  acquire  by  condemnation  the  lands  and  rights  neces¬ 
sary  for  the  construction  and  operation  of  said  dam,  and 
works  connected  therewith  or  useful  thereto,  either  up  or 
down  stream  therefrom,  and  (in  the  case  of  non-navigable 
streams)  to  construct  and  operate  at  said  site,  or  other  point 
up  or  down  the  stream  therefrom,  and  across  said  stream, 
a  dam,  together  with  all  works  incident,  necessary,  or  re¬ 
lated  thereto,  and  in  connection  therewith  to  impound  or 
divert  water  of  any  water  course  or  water  courses  of  this 
state,  and  to  raise  higher  such  dam  and  to  enlarge  the  works 
necessary,  related  or  incident  thereto,  and  to  construct  other 
works  necessary,  incident  or  related  thereto,  either  up 
stream  or  down  stream  therefrom,  as  may  be  required  or 
deemed  expedient  by  such  corporation,  in  the  manufacture 
and  supply  of  power  produced  by  water  as  a  motive  force. 

To  acquire  by  condemnation  all  lands  or  waters  or  in¬ 
terests  or  rights  or  easements  in  lands  or  waters  likely  or 
liable  to  be  flooded  or  damaged  by  impounding,  or  diverting 
the  water  of  any  water  course  in  this  state,  or  its  tribu¬ 
taries,  or  necessary  for  the  construction  or  operation  of 
dams  or  power  houses,  or  works  necessary,  incident,  or  re¬ 
lated  thereto,  or  likely  or  liable  to  be  flooded  or  damaged 
by  the  construction  or  operation  or  enlargement  of  the 
dams,  or  works  incident,  necessary,  of  related  thereto,  or 
damaged  or  taken  in  the  construction,  operation,  or  use  of 
canals,  tail-races,  or  exit  ways  necessary,  useful,  or  con¬ 
venient  for  the  escape,  conveyance  or  return  of  the  water 
used  in  the  operation  of  the  works  or  power  plant. 

To  acquire  by  condemnation  the  necessary  lands  for  sub¬ 
stations  and  transmission  lands,  but  shall  have  no  right  to 
condemn  a  private  residence,  nor  the  outhouse,  garden,  nor 
orchard  within  the  curtilage  of  a  private  residence,  for  a 
substation  site  or  for  rights  of  way  for  its  transmission  line 
or  lines.  Such  corporation  shall  have  no  right  to  condemn 
lands,  water,  or  water  rights  in  use  for  power  purposes  by 
another  corporation  upon  the  same  water  course,  hav- 
1501  ing  similar  powers  and  essential  to  its  operations ;  or 
lands,  water,  or  water  rights  held  by  such  other  cor- 
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poration  for  power  purposes  where  the  lands,  water,  or 
rights  in  themselves  and  taken  alone  or  in  connection  with 
other  lands,  water,  or  rights  owned  by  such  other  corpora¬ 
tion,  can  be  made  the  reasonable  basis  of  a  water  power 
development  of  at  least  one  thousand  continuous  hbrse 
power ;  but  may  condemn  lands,  hydraulic  structures,  waiter, 
or  water  rights  held  by  such  other  corporation  at  any  point 
upon  the  same  water  course,  unless  the  lands,  structures, 
or  rights  in  themselves  and  taken  alone  or  in  connection  with 
other  lands  or  rights  owned  by  such  other  corporation  j  can 
be  made  the  reasonable  basis  of  a  water  power  development 
of  at  least  five  hundred  continuous  horse  power,  and  jnay 
condemn  lands,  hydraulic  structures,  water,  or  water  rights 
of  such  other  corporation,  at  any  point  upon  the  same  w^ter 
course,  in  excess  of  such  other  corporation’s  actual  facilities 
for  using  the  same  (independently  of  the  actual  or  proposed 
works  of  the  condemning  party)  for  the  manufacture  of 
power  by  its  plant  as  the  same  is  already  established  at  the 
time  the  condemnation  proceeding  is  begun,  provided  the 
plant  of  such  other  corporation  has  been  in  operation  for 
five  years  or  more  preceding  the  commencement  o^  the 
condemnation  proceedings.  Nor  shall  such  corporation 
have  the  right  to  condemn  the  lands,  hydraulic  structures, 
water,  or  water  rights  of  any  cotton  factory,  at  any  point 
upon  the  same  water  course,  in  actual  and  prior  use  by  it 
for  the  operation  of  its  plant;  but  may  condemn  the  linds, 
hydraulic  structures,  water,  or  water  rights  of  such  cbtton 
factory  in  excess  of  what  is  actually  in  use,  or  may  be  jused 
at  normal  stages  of  the  stream,  for  the  operation  of  its  jplant 
as  already  established  at  the  time  the  condemnation!  pro¬ 
ceeding  is  commenced.  Such  corporation  may  by  condem¬ 
nation  acquire  the  right  to  flood  grist  mills  and  industries 
in  conjunction  therewith,  together  with  lands  and  water 
rights  appertaining  thereto.  In  all  eases  just  compensation 
shall  first  be  paid  to  the  owner  in  the  manner  provided  by 
law  for  all  property  taken. 

3628.  To  flood  ferries. — Such  corporations  shallj  also 
have  the  right  and  authority  to  acquire  by  condemnation 
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the  right  to  flood  public  and  private  ferries  and  the  ap¬ 
proaches  thereto,  but  said  corporation  in  the  event  of  ac¬ 
quiring  said  property  by  condemnation,  shall  relocate  and 
place  public  ferries  and  the  approaches  thereto  in  a  condi¬ 
tion  satisfactory  to  the  court  of  county  commissioners  or 
board  of  revenue  of  the  counties  in  which  said  public  ferries 
are  located. 

3629.  Right  to  flood  roads. — Such  corporations  shall  have 
the  right  and  authority  to  acquire  by  condemnation  the 
right  to  flood  private  roads,  and  shall  have  the  right  to 
flood  public  roads  by  paying  to  the  court  of  county  com¬ 
missioners  or  board  of  revenue  of  counties  in  which  public 
roads  are,  the  cost  of  locating,  laying  out,  and  opening  other 
public  roads  in  lieu  of  and  to  the  same  extent  as  the  public 
roads  flooded  or  intended  to  be  flooded. 

1502  3630.  Right  of  way. — Such  corporations  shall  have 

the  right  and  authority  to  acquire  by  condemnation, 
ways,  and  rights  of  way  not  exceeding  a  width  of  one  hun¬ 
dred  feet  for  the  total  length  of  such  rights  of  way  upon 
which  to  erect  tower,  pole,  or  wire  lines  for  the  manufac¬ 
ture,  supply,  and  sale  of  power  produced  by  water  as  a 
motive  force,  provided  such  corporation  shall  have  no  right 
without  consent  to  construct  and  operate  tower,  pole,  and 
wire  lines  upon  the  right  of  way  of  any  steam  or  electric 
railroad,  telegraph,  or  telephone  company,  except  to  cross 
the  same;  and  provided  such  corporation  shall  have  no 
right  without  consent  to  construct  and  operate  tower,  pole 
and  wire  lines  upon  the  right  of  way  of  another  corporation 
having  the  power  to  manufacture,  supply,  and  sell  power, 
produced  by  water  as  a  motive  force,  except  to  cross  the 
same. 

3631.  Use  of  public  roads. — Such  corporations  shall  have 
the  right  and  authority  to  erect  and  operate  tower,  pole,  and 
wire  lines  across,  along,  and  on  public  roads,  subject  to  the 
regulation  of  the  court  of  county  commissioners  or  board  of 
revenue  of  the  counties  in  which  said  roads  are  located. 

3632.  Incidental  rights  in  construction. — Such  corpora¬ 
tions  shall  have  the  right  and  authority  to  acquire  by  con- 
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denmation  wavs  and  rights  of  way,  not  exceeding  a  widtll  of 
one.  hundred  feet,  for  the  total  length  of  such  rights  of  way, 
for  the  purpose  of  constructing  earth,  steam,  and  electric 
roads  for  the  transportation  of  material,  equipment,  and 
supplies  required  or  useful  in  the  construction,  operation, 
and  maintenance  of  the  said  dam  and  works  incidental  and 
necessary  thereto. 

3633.  Removal  of  timber  from  right  of  way. — Such  Cor¬ 
porations  shall  have  the  right  and  authority  to  clear  and 
remove  from  rights  of  way  and  from  lands  likely  and  liable 
to  be  flooded  all  timber  and  other  growth,  and  the  right  jand 
authority  to  remove  outside  of  said  rights  of  way  such  tim¬ 
ber  as  may  injure  or  endanger  by  shading,  falling,  or  other¬ 
wise,  any  of  its  works,  and  for  that  purpose  may  acquire 
such  timber  by  condemnation. 

3634.  Authority  to  erect  dams. — Any  dam  erected  ini  ac¬ 
cordance  with  the  provisions  of  this  statute,  shall  be  Con¬ 
sidered  a  dam  authorized  by  the  legislature  of  this  stath  at 
the  particular  site  selected  and  of  the  specific  height  and 
dimensions  determined  upon. 

3635.  Shall  have  powers  conferred  upon  other  public  ser¬ 
vice  corporations. — Such  corporations  and  public  utility 
corporations  shall  have  and  exercise  all  the  rights,  powfers, 
and  privileges  now  and  hereafter  conferred  upon  public 

utility  corporations. 

1503  3636.  Duty  to  serve  the  public. — Any  corporation 

■which  exercises  any  of  the  rights  conferred  by  itbis 
article,  shall,  after  the  completion  of  its  works  and  plants, 
be  under  the  duty  and  obligation  to  the  public  to  manufac¬ 
ture  and  sell  to  the  public  electric  current  produced  at  its 
plants,  and  any  corporation  manufacturing,  selling,  jand 
supplying  powder,  heat,  light,  or  electricity  produced  by  wa¬ 
ter  as  a  motive  force  under  the  provisions  of  this  article, 
must  sell  such  power,  heat,  light,  or  electricity  to  any  person 
or  persons,  municipal  or  other  corporations,  in  the  order  in 
which  requests  or  demands  are  made  for  such  light,  heat, 
powder,  or  electricity.  Nothing  herein,  however,  shall  be 
construed  to  require  any  such  corporation  to  furnish  l%ht, 
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heat,  power,  or  electricity  to  any  person  or  persons,  cor¬ 
poration  or  corporations,  until  satisfied  of  his  or  its  financial 
responsibility,  and  except  in  conformity  with  its  reasonable 
rules  and  regulations  and  reasonable  prices  for  the  same, 
and  except  as  far  as  the  capacity  of  its  plant  will  permit. 

3637.  Procedure  for  condemnation. — The  procedure  for 
condemnation  under  this  article  shall  be  in  the  manner  pro¬ 
vided  for  the  condemnation  of  lands  and  rights  of  way  for 
public  use,  in  article  1  (1),  chapter  79  (42),  of  the  Code;  or, 
at  the  option  of  the  condemning  party,  in  the  manner  pro¬ 
vided  in  any  other  statute  conferring  the  power  of  eminent 
domain  on  public  utility  corporations. 

•  *•••••••* 
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vn. 

RESPONDENT’S  OPINION  AND  ORDERS  RENDERED 
UPON  CONCLUSION  OF  1939-40  HEARING.  | 

Opinion 

! 

1522  By  the  Commission: 

This  matter  is  before  the  Commission  pursuant  to  ai  de¬ 
cree  of  the  United  States  District  Court  for  the  District  of 
Columbia  and  in  conformity  with  an  opinion  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  in 
Alabama  Power  Company  v.  McNinch,  et  al.,  decided  Sep¬ 
tember  27,  1937,  and  reported  in  94  Fed.  (2d)  601,  for  a 
supplemental  determination  under  Section  4(b)  of  the  Fed¬ 
eral  Power  Act  of  the  actual  legitimate  original  cost  of!  the 
Mitchell  Dam  Project  No.  82,  of  the  Alabama  Power  Com¬ 
pany  as  of  December  31,  1925. 

On  June  27,  1921,  we  issued  a  license  under  the  Fedjeral 
Water  Power  Act  for  the  construction  of  the  Mitchell  Dam 
project  at  Duncan’s  Riffle  on  the  Coosa  River,  a  navigable 
stream  in  the  State  of  Alabama.  Following  completing  of 
the  project,  the  Licensee,  on  March  29,  1930,  filed  an  item¬ 
ized  statement  of  the  claimed  cost  thereof  up  to  and  includ¬ 
ing  December  31,  1925  in  the  amount  of  $10,646,056.76. 
After  an  audit  by  the  accounting  representatives  or  the 
Commission,  a  Preliminary  Accounting  Report,  dated  JVIav 
31,  1930,  was  served  upon  the  Licensee.  Of  the  $10,646,- 
056.76  claimed  by  Licensee,  said  report  proposed  net  elim¬ 
inations  of  $3,962,192.99,  recommending  the  balance  of 
$6,683,863.77  for  allowance,  subject  to  an  adjustment  on 
interest.  Licensee  duly  filed  its  protest  to  said  report. 

Thereafter,  various  conferences  were  held  between 

1523  representatives  of  the  Licensee  and  the  Commission, 
and  the  Solicitor  for  the  Commission  and  Counsel  for 

the  Licensee  entered  into  two  stipulations  dated  respec¬ 
tively,  December  7, 1931  and  April  26, 1932,  the  latter  toeing 
amended  by  supplemental  stipulation  dated  May  12,  j.932. 
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On  June  30, 1932  we  ratified  and  approved  said  stipulations, 
with  certain  deletions,  12  A.  R.  182. 

A  hearing  on  the  suspended  portions  of  the  claimed  cost 
still  in  controversy  was  held  in  Washington,  D.  C.  on  De¬ 
cember  2,  3,  4,  and  5,  1931.  Following  the  submission  of 
briefs,  we  rendered  our  Opinion  No.  4  (1  F.  P.  C.  R.  25,  12 
A.  R.  198),  on  June  30,  1932,  and  on  November  7,  1932,  we 
adopted  an  order  determining  the  actual  legitimate  original 
cost  of  this  project  as  of  December  31,  1925,  to  be  $7,098,- 
512.51  and  disallowing  the  balance,  $3,547,544.25,  of  the 
total  of  $10,646,056.76  claimed  by  Licensee,  1  F.  P.  C.  R. 
60, 12  A.  R.  225. 

On  November  21,  1932,  Licensee  filed  an  application  for 
rehearing  and  petition  for  modification  of  our  aforesaid 
order  and  opinion.  On  December  19,  1932,  we  denied  said 
application  for  rehearing  but  revised  and  amended  our  or¬ 
der  of  November  7,  1932,  in  that  actual  legitimate  original 
cost  of  this  project  was  determined  to  be  $7,094,913.69  and 
the  balance,  $3,551,143.07,  of  the  $10,646,056.76  claimed  by 
Licensee  was  disallowed,  1  F.  P.  C.  R.  62, 13  A.  R.  113. 
1524  The  items  of  claimed  cost  thus  disallowed  by  us 
consisted  of  the  following: 

(1)  Portion  of  the  $3,500,000  Undistributed 
Fixed  Capital  in  excess  of  $76,135.09  al¬ 
lowed  as  the  actual  reasonable  cost  of 

project  lands  and  water  rights  $3,423,864.91 

(2)  Portion  of  the  $72,788.92  claimed  cost 
of  electric  energy  furnished  to  the  proj¬ 
ect  during  construction  in  excess  of 
$30,660.88  allowed  as  increment  cost 
thereof 

(3)  Fee  paid  Dixie  Construction  Co.,  an  af¬ 
filiate  of  Licensee 

(4)  Taxes  prior  to  July  1,  1918,  beginning 
of  preliminary  construction  period 


42,128.04 

183,540.15 

227.45 
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(5)  Portion  of  $672,342.33  Interest  during 

Construction  in  excess  of  $646,771.48  al¬ 
lowed  therefor  25,570.85 

(6)  Charge  for  legal  services  of  J.  T.  New¬ 

comb  rendered  in  an  etfort  to  get  this  Com¬ 
mission  to  adopt  rules  and  regulations 
favorable  to  Licensee  1,500.00 

(7)  Portion  of  General  Administration  of 

Dixie  Construction  Co.*  15,890.53 

(8)  Duplicate  Charge  to  Land  Accounts*  2,082.29 

(9)  Portion  of  Charge  for  General  Con¬ 
struction  Equipment*  9,153-16 

Total  $3,703,957.38 

Less  Organization  Expense  allowed  but 

not  included  in  Initial  Cost  Statement  $  $152,81^.31 

■ -  ■  i 

Net  amount  of  Claimed  Cost  Disallowed  $3,551,143-07 

1525  Prior  to  the  expiration  of  the  specified  period 
within  which  Licensee  was  required  to  set  up  the  ac¬ 
counts  necessary  to  reflect  said  cost  determination,  |  the 
company  filed  suit  in  the  Supreme  Court  of  the  District  of 
Columbia  in  Equity  No.  55746  seeking  to  enjoin  this  Com¬ 
mission  from  enforcing  the  orders  of  November  7,  1*932, 
and  December  19, 1932.  Licensee  contended  inter  alia  that 
our  disallowance  of  the  first  five  items  above  listed  |was 
erroneous,  but  made  no  specific  averments  as  to  the  other 
items. 

After  a  hearing  on  the  merits,  the  Court  on  December 
11, 1935,  entered  a  decree  dismissing  said  bill  of  complaint, 
10  P.  U.  R.  (N.  S.)  275.  Licensee  thereupon  perfected  an 
appeal  to  the  United  States  Court  of  Appeals  for  the  'Dis¬ 
trict  of  Columbia,  which  Court  in  an  opinion  entered  Sep- 
_ 

*  Covered  by  Stipulation  of  December  7,  1931. 
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$3,500,000  Undistributed  Fixed  Capital 

The  important  properties  held  by  the  Alabama  Power 
Company  prior  to  the  merger  of  1913  were  the  Lock  12  and 
Lock  14  dam  sites  on  the  Coosa  River.  The  Lock  14  site 
was  flooded  out  in  the  construction  of  the  Mitchell  Dam 
project  at  Duncan’s  Riffle.  Licensee  claimed  $3,500,000  in 
project  cost  as  the  cost  to  it  of  the  lands  and  water  rights 
included  in  this  project.  Said  amount,  designated  Undis¬ 
tributed  Fixed  Capital,  was  an  allocation  to  Lock  14  of  one- 
half  of  the  $7,000,000  par  value  of  “new”  Alabama  Powder 
Company  stock  issued  in  the  1913  merger  for  the  $5,000 
par  value  of  “old”  Alabama  Power  Company  stock.  In 
making  such  allocation,  the  Licensee  assumed  that  the  Lock 
12  site  and  14  site  were  of  equal  value. 

1529  In  our  Opinion  No.  4,  we  disregarded  the  values 
agreed  upon  in  the  1913  merger,  'which  was  not  at 
arm’s-length,  being  between  five  companies  all  then  owned 
and  controlled  by  the  Traction  Company.  We  found  the 
actual  reasonable  cost  of  the  lands  and  rights  in  question 
to  be  $76,135.09,  which  amount  -we  allowed.  We  disallowed 
the  $3,423,864.91  balance  of  the  $3,500,000  Undistributed 
Fixed  Capital  claimed  by  licensee. 

The  Court  of  Appeals  reviewed  and  expressly  affirmed 
our  determination  of  the  cost  of  the  lands  and  water  rights 
at  Lock  14  and  Duncan ’s  Riffle,  but  held  that  since  the  case 
was  being  remanded  for  other  reasons,  it  would  be  proper 
for  us  to  allow  Licensee  a  further  opportunity  to  introduce 
any  evidence  it  may  have  of  cost  of  the  engineering,  pro¬ 
motional  and  financial  services  rendered  with  respect  to 
these  properties  prior  to  the  1913  merger  and  reflected  in 
the  $3,500,000  Undistributed  Fixed  Capital. 

The  language  of  the  Court  in  this  connection  is  as  fol¬ 
lows: 

The  Power  Company  objects  to  the  Commission’s  allow¬ 
ance  of  $76,135.09  as  the  actual  reasonable  cost  of  lands, 
and  the  disallo'wance  of  $3,500,000  claimed  by  the  Power 
Company  as  fixed  capital  not  classified  by  prescribed  ac- 
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counts,  *  *  •  upon  the  grounds  that  the  Commission  has  nt>t 
included  as  part  of  the  original  cost  of  the  project  any  al¬ 
lowance  for  large  expenditures  made  for  engineering,  fi¬ 
nancing  and  promotional  services  in  the  development  of  tlje 
Coosa  River  *  *  *  .  (p.  614). 

1530  The  Commission  did  not  object  to  allowing  as  part 
of  the  cost  of  the  project  properly  allocable  expen¬ 
ditures  made  for  engineering,  financial  or  promotional  ser¬ 
vices.  Its  failure  to  allow  them  was  based  solely  upon  the 
failure  of  the  Power  Company  to  introduce  evidence  defin¬ 
itive  of  the  total  amount  of  such  expenditures  and  of  the 
proportion  allocable  to  the  project.  This  failure  of  evi¬ 
dence  is  unfortunate,  since  it  is  only  reasonable  to  suppose 
that  a  merger  of  this  magnitude  must  have  involved  con¬ 
siderable  investigation  of  the  properties  and  much  negotia¬ 
tion.  *  *  *  (p.  615) 

*  *  *  the  record  shows  no  adequate  basis  for  an  estimate 
of  the  total  allocable  expenditures  for  engineering,  financ¬ 
ing  and  promotional  services  prior  to  1913,  and  no  ba^is 
for  an  allocation  of  part  of  them  to  the  Mitchell  Dajm 
project.  Upon  the  present  state  of  the  record  any  estimate 
as  to  this  item  would  have  been  no  more  than  a  guess,  a^id 
this  the  Commission  was  not  required  to  make.  (p.  615)  j 

It  is  to  be  noted,  however,  that  the  licensee  purported  to 
include  in  its  item  of  $3,500,000  all  expenses  connected  with 
the  Mitchell  Dam  project  through  the  time  of  the  merger. 
The  Commission  properly  refused  to  allow  the  total  amoujnt 
and  found  the  value  of  lands.  But  since  we  direct  the  trial 
court  to  return  the  case  to  the  Commission  for  further 
hearing  in  regard  to  other  items  of  cost  referred  to  bel<[)w 
it  would  be  proper  for  the  Commission  to  allow  the  licensee 
further  opportunity  to  introduce  evidence  of  cost  of  financ¬ 
ing,  engineering,  and  promotional  services  prior  to  19l3, 
included  within  the  Power  Company’s  claimed  figure  i of 
$3,500,000.  (p.  615) 

In  conformity  with  the  opinion  of  the  Court,  Licensee 
was  given  a  full  and  complete  opportunity  in  the 


i 


788 


proceeding  to  introduce  any  evidence  it  had  as  to  cost  of 
such  services  and  Licensee’s  President  Martin  and  its 
Counsel  stated  of  record  that  they  were  unable  to  introduce 
any  further  definite  evidence  of  cost.  The  Licensee’s  wit¬ 
ness  Moreland  purported  to  include  the  probable  cost  of 
preliminary  financial,  engineering  and  promotional 

1531  expenses  as  partial  justification  for  his  estimated 
lump  sum  total  for  value  of  w’ater  rights  but  offered 

no  evidence  or  estimate  as  to  the  amount  of  such  prelim¬ 
inary  expenses. 

As  an  alternative  to  actual  recorded  costs  the  Court  of 
Appeals  indicated  that  the  Company  might  be  given  an  op¬ 
portunity  to  present  evidence  with  reference  to  the  total 
cost  of  preliminary  expenses  in  connection  with  the  devel¬ 
opment  of  all  of  the  projects  then  under  construction  and 
to  present  further  evidence  regarding  a  proper  allocation 
of  such  expenses  to  this  particular  project.  The  Company 
failed,  however,  to  present  any  evidence  of  this  character 
and  witness  Moreland  not  only  failed  to  make  any  such  al¬ 
location  but  stated  that  it  was  not  necessary  to  make  such 
allocation  to  arrive  at  his  estimated  total  value  of  -water 
rights.  Obviously,  all  that  this  witness  attempted  to  do 
was  to  justify  the  bookkeeping  entry  of  $3,500,000  set  up 
as  a  balancing  figure. 

Upon  such  a  record,  there  being  no  evidence  before  us 
of  the  cost  of  financing,  engineering  or  promotional  ser¬ 
vices  prior  to  1913,  we  can  make  no  allowance  for  such 
items. 

Water  Right  at  Lock  15 

The  second  issue  in  this  proceeding  is  the  determination 
of  the  actual  reasonable  cost  to  Licensee  of  the  portion  of 
the  w’ater  right  at  Lock  15  w’hich  w’as  absorbed  in 

1532  the  construction  of  Mitchell  Dam,  the  Court  of  Ap¬ 
peals  stating,  McNinch  case,  supra,  at  p.  616 : 

We  think,  therefore,  that  the  Commission  has  made  full 
allowance  for  the  water  rights  at  Lock  14  and  at  Duncan’s 
Riffle. 
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The  Commission  erred,  however,  in  failing  to  consider 
the  cost  to  the  licensee  of  the  water  right  owned  by  the 
Wetumpka  Power  Company  at  Lock  15,  which  was  down¬ 
stream  from  Duncan’s  Riffle.  No  lands  at  Lock  15  aife 
involved  in  the  Mitchell  Dam  project  and  apparently  the 
Commission  for  that  reason  failed  to  allow  the  cost  of  any 
water  rights  at  Lock  15.  The  record  shows,  however,  thit 
the  Wetumpka  Povrer  Company  had  the  right  under  Ala¬ 
bama  law  to  develop  Lock  15  by  a  dam  which  would  ha^e 
impounded  water  to  a  height  which  would  have  flooded 
Duncan’s  Riffle,  the  present  site  of  Mitchell  Dam  proper, 
to  a  depth  of  approximately  14  feet.  The  Mitchell  Dajn 
project  therefore  was  erected  in  derogation  of  the  watir 
right  of  the  Wetumpka  Power  Company  at  Lock  15,  at 
least  to  this  extent.  The  right  of  the  Wetumpka  Pow^r 
Company  passed  to  the  licensee  in  the  merger  of  1913.  The 
trial  court  should  have  directed  the  Commission  to  allow 
tike  introduction  of  evidence  as  to  the  cost  to  the  Powtyr. 
Company  in  1913  of  the  right  of  the  Wetumpka  Pow^r 
Company  to  develop  Lock  15  to  an  extent  which  icould  hape 
made  the  Mitchell  Darn  project  impossible ,  and  to  alldw 
such  cost  as  part  of  the  original  cost  of  the  project.  (Em¬ 
phasis  supplied.) 

Wetumpka  Power  Company  owned  a  potential  darn  si^e 
at  Lock  15  consisting  of  219.71  acres  and  on  November  '4, 
1908  it  filed  in  the  office  of  the  Secretary  of  State  of  Ala¬ 
bama,  under  Sections  6148-6150  of  the  1907  Alabama  Code, 
plans  for  a  proposed  development  of  said  site  to  use  42  feet 
of  head  between  elevation  254  and  elevation  296.  The  wa¬ 
ter  right  thus  acquired  consisted  of  an  easement  to  and  jin 
the  water  of  said  stream  for  the  construction  of  the  pro¬ 
posed  development  and  the  right  of  eminent  domain 
1533  for  acquiring  the  lands  necessary  thereto.  The  Lock 
15  site  does  not  come  within  the  boundaries  of  Mitih- 
ell  Dam,  being  located  downstream  therefrom,  and  orig¬ 
inally  Licensee  did  not  claim  any  allowance  in  the  cost  j  of 
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this  project  for  the  Lock  15  water  right.1  However,  in 
its  petition  for  rehearing  following  our  Opinion  No.  4, 
Licensee  contended  that  a  portion  of  the  cost  of  the  Lock 
15  site  should  be  allocated  to  Mitchell  Dam  on  a  head  basis. 

Licensee  claims  $750,000  as  the  cost  of  Lock  15,  said 
amount  being  the  par  value  of  the  7,500  shares  of  “new” 
Alabama  Powder  Company  stock  issued  in  the  1913  merger 
for  the  60  shares  of  Wetumpka  Power  Company  stock  hav¬ 
ing  a  total  par  value  of  $6,000.  The  stock  issued  in  the 
merger  had  no  established  market  value,  and  Licensee 
claims  that  $750,000  was  the  then  market  value  of  the  Lock 
15  water  right.  It  contends  that  $250,000  thereof  should 
be  allowed  in  the  cost  of  this  Mitchell  Dam  project.2 

The  witness  Moreland  presented  a  hypothetical  nunc  pro 
tunc  valuation  of  the  -water  right  at  Lock  15  by  the 
1534  substitute  steam  plant  method ;  that  is,  he  computed 
the  annual  savings  to  be  derived  in  supplying  the 
Company’s  predicted  load  growth  by  development  of  the 
hydro  sites  as  compared  with  supplying  the  predicted  load 
by  steam  generation.  Ownership  of  Lock  15  permitted  de¬ 
velopment  of  Mitchell  Dam  and  Jordan  Dam  instead  of 
Lock  14  and  a  low  dam  at  Lock  18,  respectively.  The  in¬ 
creased  savings,  which  the  -witness  estimated  would  have 
been  $1,900,000,  resulting  from  the  former  program  over 
the  latter,  were  considered  the  “value”  contributed  to 
Mitchell  and  Jordan  by  Lock  15.  The  witness  concluded 
that  he  -would  have  advised  the  Alabama  Power  Company 
in  1913  that  it  would  have  been  justified  in  paying  one-half 
of  such  value,  that  is  $950,000,  for  the  water  right  at  Lock 
15,  provided  it  could  not  obtain  the  same  for  less  and  as¬ 
suming  it  had  the  necessary  authority,  both  Federal  and 
State,  to  construct  the  contemplated  projects. 

1  The  cost  of  the  Lock  15  land  and  water  right,  claimed  by  Licensee  as 
$750,000,  was  included  in  the  Initial  Cost  Statement  filed  with  respect  to  its 
Jordan  Dam  Project  No.  618,  which  is  located  at  Lock  18,  downstream  from 
Lock  15. 

*  Said  amount  is  an  addition  to  the  $10,646,056.76  included  in  the  Initial 
Cost  Statement,  Licensee  originally  having  claimed  the  entire  $750,000  as  part 
of  the  cost  of  its  Jordan  Dam  Project  No.  618. 
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In  the  first  hearing  Licensee  introduced  similar  engineer¬ 
ing  valuations  in  support  of  its  claim  of  $3,500,000  Undis¬ 
tributed  Fixed  Capital.  In  our  Opinion  No.  4,  12  Ai  R. 
198,  202-208,  we  rejected  said  testimony  and  found  $76,- 
135.09  as  the  actual  reasonable  cost  of  the  lands  and  rights 
at  Lock  14  and  Duncan’s  Riffle.  Our  action  in  so  doing  :was 
affirmed  by  the  Court  of  Appeals,  McNinch  case,  suprai,  at 

p.  616. 

*  i 

License  attempts  to  distinguish  the  Moreland  testimony 
from  that  previously  rejected  by  us  on  the  grcjund 

1535  that  the  latter  involved  a  capitalization  at  8 %  of 
the  estimated  profits  and  the  estimated  savings  of[  the 

hydro  developments,  whereas  the  witness  Moreland  accum¬ 
ulated  the  annual  savings  for  the  50-year  license  period 
and  discounted  the  total  back  to  1913  at  7%%  interest. 
We  consider  this  a  distinction  without  a  difference.  The 
inherent  defects  in  such  attempts  to  determine  the  acjtual 
reasonable  cost  of.  water  rights  by  the  substitute  steam 
plant  method  are  set  forth  in  our  Opinion  No.  4  and  need 
not  be  repeated.  Suffice  to  say  that  both  the  letter  ancjl  the 
spirit  of  the  Act  we  are  bound  to  administer  prohibit  any 
inflation  of  project  costs  whether  based  upon  the  par  value 
of  stock  issued  in  a  merger  which  was  not  at  arm’s  length 
or  upon  hypothetical  capitalization  of  savings  offered  in 
support  thereof. 

Although  the  Moreland  testimony  purported  to  be  ji  de¬ 
termination  of  market  value,  no  consideration  was  given  to 
‘  '  an  essential  element  in  such  a  determination,  that  is;,  the 
price  for  which  the  water  right  could  have  been  acquired 
in  1913.  The  witness  stated  that  the  absence  of  this  elejment 
vras  'the  “only  reason  we  are  making  this  analysis. ’f  In 
our  Opinion  No.  4,  12  A.  R.  198,  205,  we  determined  the 
market  value  of  Parcel  214  at  the  time  of  the  merger  on 
the  basis  of  what  the  Traction  Company  had  paid  for  the 
same  in  1912  and  our  action  in  so  doing  was  expressly  ap¬ 
proved  by  the  Court  of  Appeals,  McNinch  case,  supra,  at 
p.  614.  The  water  right  at  Lock  15  was  also  acquired 

1536  by  the  Traction  Company  in  the  1912  transaction  but 
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the  price  paid  for  the  same  was  ignored  by  the  wit¬ 
ness,  who  testified  on  cross-examination : 

Q.  Is  it  a  fair  summary  of  what  you  have  stated,  then, 
Dean  Moreland,  that  your  aproach  is  that  market  value 
could  not  be  determined,  and  you  determined  this  other 
value  rather  than  market  value,  as  you  have  used  the  term 
“market  value’ ’  and  defined  it  for  us1?  A.  Yes,  that  is  a 
fair  statement.  You  could  not  determine  market  value  in 
the  ordinary  way  of  willing  and  free  sales,  and  we  have  ap¬ 
proached  it  from  this  method  as  the  only  available  substi¬ 
tute. 

The  witness’  assumption  that  the  Company  in  1913  had 
the  required  Federal  authority  for  development  of  the  con¬ 
templated  projects  is  not  supported  by  the  record.  The 
Alabama  Power  Company  was  authorized  by  a  special  Act 
of  Congress  of  March  4,  19072  to  construct  a  dam  at  Lock 
12,  the  present  site  of  Lay  Dam.  Efforts  to  obtain  similar 
authorization  for  development  of  the  other  sites  proved  un¬ 
successful  when  President  Taft  vetoed  the  so-called  “Coosa 
River  Bill”  in  1912.3  Such  authorization  was  not  obtained 
until  licenses  were  granted  by  this  Commission  under  The 
Federal  Water  Power  Act. 

1537  The  actual  reasonable  cost  to  Licensee  of  the  Lock 
15  land  and  water  right  is  to  be  determined  on  the  * 
basis  of  the  consideration  paid  therefor  by  the  Traction 
Company  in  an  arm’s  length  transaction  in  1912,  approxi¬ 
mately  one  year  prior  to  the  merger.  By  the  purchase  in 
1912  of  Wetumpka  Power  Company,  Alabama  Power  Com¬ 
pany,  and  Alabama  Power  &  Electric  Company,  the  Trac¬ 
tion  Company  acquired  the  key  properties  and  water  rights 
controlling  a  total  of  212  feet  of  head  at  four  sites  on  the 
Coosa  River,  as  follows :  46  feet  at  Lock  7 ;  68  feet  at 
Lock  12;  56  feet  at  Lock  14;  and  42  feet  at  Lock  15.  The 
consideration  paid  by  the  Traction  Company  was  not  allo¬ 
cated  between  the  properties  acquired.  However,  it  has 

1  The  witness  defined  market  value  as  * 1  the  price  an  article  or  a  commodity 
would  demand  between  a  willing  purchaser  who  needed  that  property  and  a 
willing  seller  who  had  it  to  sell.” 

2  34  Stat.  1288. 

348  Cong.  Rec.  11796  et  seq. 
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been  stipulated  that  one-fourth  of  said  consideration  is 
properly  allocable  to  “the  land  and  water  power  rights  then 
owned  by  said  Alabama  Power  Company  and  Alabakna 
Power  &  Electric  Company  at  the  Lock  14  site”  (Stipula¬ 
tion  of  April  26,  1932  as  amended  by  Stipulation  of  iVjtay 
12,  1932).  [ 

Evidence  offered  by  Commission  witness  Coomes  shows 
that  the  56  feet  of  head  at  Lock  14  is  56/212,  or  approxi¬ 
mately  one-fourth  of  the  total  head  of  212  feet  at  all  flour 
sites,  and  that  the  42  feet  of  head  at  Lock  15  is  42/212J  or 
approximately  one-fifth  of  the  total  head  of  212  feet  at  all 
four  sites.  In  Commission  Counsel’s  brief  it  is  recom¬ 
mended  that  one-fifth,  that  is  $176,500,  of  the  total  consid¬ 
eration  of  $882,500  paid  by  the  Traction  Company,  is  prop¬ 
erly  allocable  to  the  Lock  15  land  and  water  right. 
1538  Licensee  objects  to  this  method  of  allocation!  but 
it  suggests  no  other  basis  for  determining  the  Lock 
15  portion  of  the  consideration  paid  by  the  Traction  Com¬ 
pany  in  1912.  Moreover,  in  the  first  hearing  its  witness 
Thurlow  testified  that  because  the  potential  head  and  pcjwer 
at  Locks  12  and  14  were  approximately  the  same,  Licensee 
considered  said  sites  of  equal  value  and  accordingly  allo¬ 
cated  to  Lock  14  one-half  of  the  $7,000,000  par  valule  of 
stock  issued  in  the  merger  for  the  “old”  Alabama  Pbwer 
Company  properties. 

Licensee  further  objects  that  the  property  acquire^  by 
the  Traction  Company  in  1912  included  only  one  abutment 
at  Lock  7.  However,  the  land  acquired  controlled  i  said 
site,  Alabama  Power  &  Electric  Company  having  obtained 
a  water  right  with  respect  thereto  under  Sections  6148+6150 
of  the  1907  Alabama  Code. 

Applying  the  method  we  used  in  making  the  analogous 

determination  of  the  cost  of  parcel  214,  which  the  Coqrt  of 

Appeals  has  approved,1  we  find  the  actual  reasonably  cost 
— 

i  Parcel  214  at  Lock  14  was  owned  by  Alabama  Power  &  Electric  Company 
and  formed  part  of  the  assets  of  that  company  purchased  by  the  Traction 
Company  in  the  1912  transaction.  Said  parcel  was  acquired  by  Licensee)  in  the 
1913  merger  and  we  found  the  actual  reasonable  cost  of  said  parcel  on  the 
basis  of  what  the  Traction  Company  had  paid  for  the  same,  Opinion  i  No  4, 
1  F.  P.  C.  R.  25,  34,  12  A.  R.  198,  205. 
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to  Licensee  of  the  Lock  15  water  right  to  be  $174,834.91, 
said  amount  being  an  allocation  on  a  head  basis  (42/212) 
of  the  $882,500  consideration  paid  by  the  Traction 

1539  Company  for  this  and  other  property  in  1912.  We 
further  find  that  16/42  of  said  cost,  that  is,  $66,603.78, 

is  to  be  allowed  in  the  cost  of  this  project  as  its  portion  of 
the  Lock  15  water  right.  In  so  doing,  we  find  that  16  feet 
of  the  42  feet  of  head  at  Lock  15  was  absorbed  by  this 
project. 

We  disallow  the  balance,  $183,396.22,  of  the  $250,000 
claimed  by  Licensee  as  the  Mitchell  Dam  portion  of  the 
Lock  15  water  right. 

Electric  Energy  Furnished  During  Construction 

A  total  of  6,132,175  kwh  of  electric  energy  was  furnished 
from  Licensee’s  system  to  this  project  during  its  construc¬ 
tion.  On  acount  of  said  energy  Licensee  claimed  in  project 
cost  a  total  of  $72,788.92,  based  upon  the  commercial  rate 
of  $.01187  per  kwh  approved  by  the  Alabama  Public  Serv¬ 
ice  Commission  for  this  type  of  service.  By  the  stipula¬ 
tion  of  December  7, 1931,  it  was  agreed  that  the  increment, 
or  out-of-pocket  cost,  of  said  energy  to  Licensee  was  $30,- 
660.88,  which  amount  we  allowed,  disallowing  the  balance 
of  $42,128.04,  Opinion  No.  4,  1  F.  P.  C.  R.  25^  41,  12  A.  R. 
198,  210.  The  language  of  the  stipulation  is  as  follows: 

It  is  agreed  that  a  total  of  6,132,175  k.  w.  h.  was  furnished 
by  Licensee  from  its  electric  power  system  to  the  Mitchell 
Dam  project  for  use  in  its  construction;  that  the  standard 
commercial  rates  which,  during  the  period  involved,  the  Li¬ 
censee  was  required  by  the  laws  of  Alabama  to  charge 

1540  one  of  its  customers  for  this  class  of  power  averaged 
1.187  cents  per  k.  w.  h. :  that  the  total  cost  to  the  Li¬ 
censee  of  furnishing  the  above  amount  of  power  to  said 
project,  including  proper  proportionate  allocations  for 
taxes,  depreciation,  and  interest  on  investment,  as  nearly 
as  the  same  may  practicably  be  determined,  was  an  average 
of  1.187  cents  per  k.  w.  h.  or  a  total  of  $72,788.92. 


It  is  further  agreed  that  the  increment  cost  of  such  enerjgy 
so  furnished  by  the  Licensee  (that  is,  the  additional  cost 
which  Licensee  incurred  in  preparing  and  standing  ready 
to  furnish  the  energy  to  be  required  in  the  construction;  of 
the  project,  and  in  furnishing  such  energy  in  the  above 
amount  over  and  above  the  total  cost  which  Licensee  would 
otherwise  have  sustained,  and  exclusive  of  any  return 
on  the  investment  used  and  useful  in  generating  and  de¬ 
livering  such  energy)  was,  as  nearly  as  may  be  practicably 
determined,  an  average  of  five  mills  per  k.  w.  h.,  or  a  total 
of  $30,660.88. 

It  is  further  agreed  that  the  cost  of  any  additional  plunt, 
equipment,  or  other  facilities  especially  required  to  be  (in¬ 
stalled  or  employed  for  the  purpose  of  furnishing  s^ich 
energy,  has  been  charged  and  allowed  as  a  proper  partj  of 
the  cost  of  construction  of  this  project. 

The  Court  of  Appeals  held  that  we  erred  in  limiting  sjaid 
allowance  to  increment  cost,  the  Court  stating  at  the  con¬ 
clusion  of  its  opinion: 


.  .  .  the  trial  court  should  have  .  .  .  required  the 
Commission  to  allow  not  merely  the  out-of-pocket  costj  of 
electric  energy  but  the  total  cost  exclusive  of  profit,  Und 
therefore  to  have  required  the  Commission  to  determine 
whether  or  not  the  rate  of  1.187  per  k.  w.  h.  included  ^ny 
element  of  profit,  (p.  622)  j 

The  rule  applicable  to  the  determination  of  the  amount 
to  be  allowed  in  project  cost  for  electric  energy  furnished 
from  the  Licensee’s  system  to  its  project  during  construc¬ 
tion  is  stated  by  the  Court  as  follows : 

1541  The  Licensee  should  be  allowed  a  charge  which  in¬ 
cludes  proper  proportionate  allocations  for  taies, 
depreciation  and  maintenance.  The  stipulation  asserts  that 
the  charge  includes  a  proper  allocation  of  “interest!  on 
investment”.  What  this  means  is  not  clear.  If  it  meians 
that  the  charge  which  the  Power  Company  claims  includes  a 
profit  to  it  upon  the  power  furnished,  to  that  extent  (the 
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charge  should  be  reduced.  If,  however,  no  profit  is  in¬ 
cluded  in  the  claimed  charge,  it  should  be  allowed.  In  brief, 
the  Power  Company  is  entitled  to  its  out-of-pocket  cost  in 
furnishing  the  power,  plus  proper  proportionate  allocations 
for  taxes,  depreciation,  maintenance  and  interest  charges 
upon  its  investment,  but  without  the  addition  of  any  profit. 

(p.  622) 

Despite  the  above  holding  of  the  Court  of  Appeals,  Licen¬ 
see  contends  that  it  is  entitled  to  an  allowance  based  upon 
the  tariff  rate  approved  by  the  Stare  commission.  However, 
in  the  present  proceeding,  Licensee  introduced  a  study  de¬ 
riving  $51,966.58  as  the  cost  to  it  of  said  6,132,175  kwh, 
“excluding  profit  and  return  on  common  stock.’ ’  Licensee 
also  contends  that  it  is  entitled  to  the  allowance  of  a  fur¬ 
ther  amount,  in  addition  to  said  $51,966.58,  representing 
“return  on  common  stock”  as  a  part  of  the  cost  of  energy 
furnished  during  construction,  and  that  the  Commission 
should  hold  further  hearings  to  fix  such  further  amount. 

A  witness  for  the  Commission  introduced  a  study,  exclud¬ 
ing  not  only  profit  and  return  on  common  stock  but  also 
operating  expenses  applicable  to  Licensee’s  electric  distri¬ 
bution  facilities  (as  distinguished  from  its  generation  and 
transmission  facilities),  which  purported  to  derive  $50,- 
865.22  as  the  cost  of  such  energv. 

1542  We  reject  Licensee’s  contention  that  it  should  be 
allowed  an  additional  amount  as  “return  on  common 
stock.”  We  also  reject  Licensee’s  contention  that  the  fixed 
charges  and  operating  expenses  applicable  to  its  electric 
distribution  facilities  should  be  included  as  a  part  of  the 
cost  of  energy  furnished  during  construction.  However, 
an  absolutely  accurate  determination  of  the  exact  cost  of 
electric  energy  used  in  construction  would  require  further 
investigation  and  further  hearings  to  ascertain  the  exact 
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facilities  requisite  to  the  delivery  to  the  project  of  such 
energy.  There  is  less  than  $1,300  difference  between  the 
cost  as  derived  by  the  Licensee  and  the  cost  as  derived  by 
the  Commission’s  witness.  An  allowance  of  $51,966i.58, 
which  is  an  increase  of  $21,305.70  over  the  $30,660.88  pre¬ 
viously  allowed  by  the  Commission  for  power  used  in  Con¬ 
struction,  will  substantially  comply  with  the  ruling  of  the 
Court  of  Appeals.  No  public  interest  will  be  served  by  |the 
further  investigation  and  hearings  which  would  be  necessary 
for  an  absolutely  accurate  determination.  We,  therefore, 
allow  $51,966.58  as  the  cost  of  electric  energy  furnished  by 
Licensee  to  the  project  during  construction,  and  disallow 
$20,822.34  which  is  the  difference  between  the  claimed  cost 
of  $72,788.92  and  the  amount  allowed. 

As  we  have  increased  the  amounts  heretofore  allowed  for 
water  rights  and  for  energy  used  in  construction!  an 

1543  additional  allowance  will  be  made  for  interest  pur- 
ing  construction.  In  addition  to  the  amounts  here¬ 
tofore  allowed,  we  allow  interest  on  the  amount  of  $66,603-78 
for  water  rights  at  Lock  15,  at  71/4%  per  annum  for  j  the 
period  July  1,  1918  to  August  15,  1923,  in  the  amount  of 
$24,747.47.  We  also  allow  interest  on  the  amount  of  $21,- 
305.70  for  electric  energy  used  during  construction,  dt  a 
rate  for  the  construction  period  of  8.4172541%  in; the 
amount  of  $1,793.35.  The  total  additional  amount  thus  al¬ 
lowed  for  interest  during  construction  is  $26,540.82. 

1544  Conclusion. 

An  order  will  issue,  in  accordance  with  this  opinion, 
supplementing  our  previous  determination  of  the  actual 
legitimate  original  cost  of  this  project  by  increasing  the 
amounts  allowed  for  energy  used  in  construction  and  for 
water  rights,  in  conformity  with  the  decision  of  the  United 
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States  Court  of  Appeals  for  the  District  of  Columbia.  The 
allowance  heretofore  made  for  interest  during  construction 
will  be  increased  correspondingly. 

LELAND  OLDS, 

Chairman 

CLAUDE  L.  DRAPER, 
Commissioner 
BASIL  MANLY, 

Commissioner 
JOHN  W.  SCOTT, 

Commissioner 
CLYDE  L.  SEAVEY, 
Commissioner 


Dated  at  Washington,  D.  C.  this  26th  day  of  November, 
1940. 


LEON  M.  FUQUAY, 
Secretary 


[Subsequent  to  rendering  this  opinion,  Respondent  en¬ 
tered  its  order  of  November  26, 1940  (set  forth  at  pp.  19-22, 
ante) ;  Petitioner  filed  its  application  for  rehearing  (set 
forth  at  pp.  22-27,  ante) ;  Respondent  entered  its  order  of 
January  21,  1941  (set  forth  at  pp.  28-29,  ante) ;  Petitioner 
filed  its  response  to  such  order  (set  forth  at  pp.  29-40,  ante) ; 
Respondent  entered  its  order  of  April  26,  1941  (set  forth  at 
pp.  47-48,  ante) ;  Petitioner  filed  its  application  for  rehear¬ 
ing  (set  forth  at  p.  49,  ante) ;  and  Respondent  entered 
its  order  of  May  6,  1941  denying  same  (set  forth  at  p.  54, 
ante).] 
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IN  THE 
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United  States  Court  of  Appeals 

For  the  District  of  Columbia 


No.  7853 


ALABAMA  POWER  COMPANY,  an  Alabama 

Corporation, 

Petitioner, 

v. 

FEDERAL  POWER  COMMISSION, 
Respondent. 


PETITION  TO  REVIEW  AND  MODIFY  OR  SET  ASIDE 
CERTAIN  ORDERS  OF  THE  FEDERAL  POWJIR 
COMMISSION. 


JURISDICTION. 


Petitioner  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Alabama  and  is  a  public  utility 
engaged  primarily  in  the  manufacture,  transmission,  dis¬ 
tribution  and  sale  of  electric  power  to  the  public  in  the 
the  State  of  Alabama.  Its  principal  place  of  business  j  is 
located  in  the  City  of  Attalla,  Etowah  County,  Alabama. 
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Petitioner  owns  and  operates  Mitchell  Dam,  Project  No. 
82- Alabama,  under  license  from  the  Federal  Power  Com¬ 
mission. 

The  Federal  Powder  Commission,  sometimes  hereinafter 
referred  to  as  Respondent,  is  a  public  agency  of  the  United 
States,  having  been  created  under  the  provisions  of  the  Act 
of  Congress  of  June  10,  1920,  Chap.  285,  41  Stat.  1063,  as 
amended  August  26,  1935,  Chap.  687,  49  Stat.  863,  16 
U.S.C.A.,  792-825  (hereinafter  referred  to  as  the  Federal 
Power  Act). 

Review  is  sought  of  the  determination  by  Respondent  of 
the  actual  legitimate  original  cost  of  Mitchell  Dam,  Project 
No.  82.  Jurisdiction  is  conferred  on  this  Court  by  Section 
313(b)  of  the  Federal  Power  Act  (Act  of  August  26,  1935, 
49  Stat.  863, 16  U.S.C.A.  825-L),  which  provides: 

“Sec.  313  (a)  *  *  * 

(b)  Any  party  to  a  proceeding  under  this  Act 
aggrieved  by  an  order  issued  by  the  Commission  in 
such  proceeding  may  obtain  a  review  of  such  order 
*  *  *  in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  by  filing  in  such  court,  within 
sixty  days  after  the  order  of  the  Commission  upon  the 
application  for  rehearing,  a  written  petition  praying 
that  the  order  of  the  Commission  be  modified  or  set 
aside  in  whole  or  in  part.  •  *  #  Upon  the  filing  of 
such  transcript  such  court  shall  have  exclusive  juris¬ 
diction  to  affirm,  modify,  or  set  aside  such  order  in 
■whole  or  in  part.  *  *  *  The  finding  of  the  Commis¬ 
sion  as  to  the  facts,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive.  *  *  • 

ntn\  *  *  *  »» 


HISTORY  OF  PROCEEDINGS. 

Mitchell  Dam,  Project  No.  82,  is  located  on  the  Coosa 
River  in  the  State  of  Alabama  and  was  constructed  under 
license  granted  on  June  27,  1921  by  the  Commission  under 
the  provisions  of  the  Federal  Water  Power  Act  of  1920.  In 
compliance  with  provisions  in  the  license,  Petitioner,  pur¬ 
suant  to  Section  4(a)  of  the  Federal  Water  Power  Act  of 
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1920  (16  U.S.C.A.  797),  filed  with  the  Commission  on 
March  29,  1930  its  sworn  claimed  cost  statement  shelving 
the  total  cost  of  the  project  to  be  $10,646,056.76. 

The  accounting  staff  of  the  Commission,  with  representa¬ 
tives  of  the  Alabama  Public  Service  Commission,  examined 
Petitioner’s  books  and  records  supporting  the  claimed  cost 
of  the  project  and  approved  for  allowance  as  such!  cost 
$5,694,117.69.  As  a  result  of  informal  conferences  jwith 
representatives  of  the  Commission,  all  items  of  cost,  except 
those  hereinafter  set  forth,  were  disposed  of. 

The  items  of  the  claimed  cost  not  disposed  of  by  allow¬ 
ance  or  by  the  informal  conferences  mentioned  abovej  and 
left  for  the  determination  of  the  full  Commission  were  as 
follows : 

Fixed  capital  not  classified  by  prescribed  ac¬ 
counts  . $3,500,000.00 

General  Administration,  Alabama  Power  Com¬ 
pany  .  171,028.98 

J.  T.  Newcomb  services .  4,000.00 

W.  J.  Henderson  services .  375.00 

Lafleur  et  al  services .  700.00 

Dixie  Construction  Co.  fee .  183,540.15 

Taxes  .  910.54 

Electric  energv  used  in  construction .  72,7$8.92 

•Interest  . 672,342.33 

*  Actual  interest  remains  to  be  computed  after  determi¬ 
nation  of  cost. 


The  full  Commission  at  a  hearing  beginning  on  December 
2,  and  concluded  on  December  5,  1931,  received  oral  testi¬ 
mony  and  documentary  proof  of  the  above  mentioned  j  dis¬ 
puted  items  of  claimed  cost  amounting  to  $4,605,735.92.! 

On  June  30,  1932  the  Commission  rendered  an  opinion 
pursuant  to  the  hearing  (Petitioner’s  App.  561-608) 1  arid  in 
such  opinion  the  disputed  items  of  cost  were  disposed  qf  as 
follows: 


i  References  herein  to  “Petitioner’s  App.  — ”  arc  to  the  separate  Appjendix 
to  Brief  for  Petitioner.  References  to  “Petitioner’s  Supp.  App.  — ’’  a(rc  to 
the  Supplemental  Appendix  following  p.  82,  infra. 
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Claimed 


Fixed  capital  not  classified  by  pre¬ 
scribed  accounts  . 

General  administration  Alabama  Power 
Company . 

J.  T.  Newcomb  services  . 

W.  J.  Henderson  services . 

Lafleur  et  al,  services . 

Fee,  Dixie  Constru<ftion  Co . 

Taxes . . . 

Electric  energy  used  during  construc- 


$3,500,000.00 

171,028.98 

4,000.00 

375.00 

750.00 

183,540.15 

910.54 


tion .  72,788.92 

Interest  during  construction .  672,342.33 


Allowed  Disallowed 
$76,135.09  $3,423,864.91 


171,028.98 

2,500.00 

1,500.00 

375.00 

750.00 

183,540.15 

683.09 

227.45 

30,660.88 

42,128.04 

Note* 

672,342.33 

*Note :  Interest  was  held  to  be  allowable  on  all  costs  of  the  project  other 
than  interest,  as  determined  and  allowed  by  the  Commission,  from  July  1,  1918, 
as  to  such  costs  theretofore  incurred,  and  from  dates  incurred  as  to  others, 
to  and  including  August  15,  1923;  such  interest  to  be  computed  in  accordance 
with  the  provisions  of  Paragraph  IV,  Item  6,  of  said  stipulation  of  Decem¬ 
ber  7,  1931. 


The  allowance  of  the  claimed  cost  for  interest  during 
construction  was  directed  to  be  computed  in  accordance 
with  the  Commission’s  order. 

On  November  7,  1932  the  Commission  entered  an  order 
fixing  such  interest  at  the  sum  of  $646,771.4S  (Petitioner’s 
App.  15).  In  the  Commission’s  order  of  November  7, 1932, 
the  actual  legitimate  original  cost  of  the  project  as  of  De¬ 
cember  31,  1925  was  purportedly  fixed  at  $7,098,512.51. 
Application  by  Petitioner  for  rehearing  (Petitioner’s  App. 
18)  was  denied  December  19,  1932,  at  which  time  the  Com¬ 
mission  amended  its  finding  of  the  cost  of  the  project  to 
$7,094,913.69  (Petitioner’s  App.  18). 

The  Petitioner  duly  filed  a  bill  in  equity  in  the  then 
Supreme  Court  of  the  District  of  Columbia  to  enjoin  en¬ 
forcement  of  such  orders  of  the  Commission  on  the 
grounds,  among  others,  that  the  accounts  and  records  re¬ 
quired  to  be  established  under  the  Commission’s  orders 
would  be  worthless  for  the  reason  that  with  respect  to  cer- 
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tain  items  of  claimed  cost  the  Commission’s  findings, were 
based  on  erroneous  principles  of  law  and  were  notj  sup¬ 
ported  by  evidence.  Specifically,  the  items  involved  were: 


(1)  Taxes  . $  2,27.45 

(2)  Dixie  Construction  Co.  fee .  183,540.15 

(3)  Electric  energy  used  during  construction.  42,lj28.04 

(4)  Fixed  capital  not  classified .  3,500,000.00 

(5)  *  Interest  . ! - 


*  Actual  interest  remains  to  be  computed  after  determi¬ 
nation  of  cost. 

i 

This  next  to  last  item  of  $3,500,000.00  was  claimed  by 
Petitioner  as  the  cost  of  certain  lands,  including  the  idam 
site  of  the  project  and  appurtenant  water  rights.  After 
trial,  the  Supreme  Court  of  the  District  of  Columbia  en¬ 
tered  an  order  dismissing  the  bill  of  complaint  [Alabama 
Power  Co.  v.  Smith  et  cd.,  10  P.U.R.  (N.S.)  275].  Appeal 
was  duly  taken  by  the  Petitioner  to  this  Honorable  Court 
and  on  September  27,  1937  this  Court  reversed  the  decree 
of  the  lower  court  with  orders  to  direct  the  Commission  to 
proceed  in  accordance  with  the  opinion  of  this  Court  [Ala¬ 
bama  Power  Company  v.  McNinch  et  al.,  68  Apps.  D.  C. 
132,  94  F.  (2d)  601].  This  Court  found  that  the  Comijnis- 
sion  had  erred  in  allowing  as  the  cost  of  energy  furnished 
for  the  construction  of  the  project  only  the  increment  <f:ost 
of  such  energy.  This  Court  also  found  that  the  Comrjris- 
sion  had  erroneously  failed  to  allow  as  part  of  the  project 
cost  the  cost  of  water  rights  formerly  owned  by  the 
Wetumpka  Power  Company  at  the  site  of  Lock  15,  which 
had  been  acquired  by  the  Petitioner  from  Wetumpka  PoVer 
Company,  and  of  which  a  portion  had  been  utilized  in  jthe 
development  of  the  Mitchell  Dam  Project.  The  Court  ajlso 
stated  with  respect  to  this  $3,500,000.00  that  it  would! be 
proper  for  the  Commission  to  give  the  Petitioner  further 
opportunity  for  the  introduction  of  evidence  as  to  financing, 
engineering  and  promotion  costs  incurred  prior  to  1913  by 
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Alabama  Traction  Light  &  Power  Company,  the  holding 
company  of  a  predecessor  of  the  Petitioner,  in  furthering 
the  development  of  this  project  and  other  projects  in  Ala¬ 
bama.  Decree  was  entered  by  the  lower  court  in  accord¬ 
ance  with  the  mandate  of  this  Court. 

On  September  26,  1939  the  Commission  entered  an  order 
setting  November  6,  1939  as  the  date  of  the  hearing  on  the 
matters  remanded  by  the  courts  for  further  consideration 
(Petitioner’s  App.  41). 

After  postponement  duly  and  properly  granted,  the 
hearing  in  this  matter  began  on  December  11,  1939  and, 
with  intermediate  recesses,  Avas  concluded  on  January  9, 
1940. 

On  November  26,  1940  the  Commission  rendered  a  deci¬ 
sion  and  entered  an  order  pursuant  to  the  last  mentioned 
hearing,  whereby  it  made  further  additions  to  the  actual 
legitimate  original  cost  of  the  project  as  previously  deter¬ 
mined  by  it  (Petitioner’s  App.  19).  Such  order  purports 
to  fix  and  determine  the  actual  legitimate  original  cost  of 
Project  No.  82  and  prescribes  certain  accounting  disposi¬ 
tion  of  disallowed  items  of  cost.  The  actual  legitimate 
original  cost  of  Project  No.  82  was  purportedly  fixed  by 
the  Commission  in  such  order  at  $7,209,363.99.  The  amount 
of  $3,657,080.83,  representing  the  total  of  all  items  of  cost 
disallowed  (exclusive  of  $183,396.22,  the  disallo'wed  part  of 
the  claimed  cost  of  water  rights  at  Lock  15)  was  ordered 
charged  to  the  earned  surplus  account  of  Petitioner.  Cer¬ 
tain  items  of  cost  allowed  in  addition  to  Petitioner’s  orig¬ 
inal  claimed  cost  were  ordered  charged  to  the  project  ac¬ 
counts  and  Petitioner’s  earned  surplus  account  concur¬ 
rently  credited  therewith.  Such  order  further  provided 
that  all  amounts  carried  in  the  asset  accounts  of  Petitioner 
as  a  part  of  the  original  cost  of  Project  No.  82,  and  not 
otherwise  disposed  of  by  such  order,  and  which  do  not  rep¬ 
resent  the  cost  of  some  physical  property  other  than 
Project  No.  82,  should  be  transferred  from  such  asset  ac¬ 
counts  and  charged  to  Petitioner’s  earned  surplus  account. 


On  December  23,  1940  Petitioner  filed  with  the  Conjimis- 
sion  an  application  for  rehearing  and  reconsideration  of 
said  orders  of  June  30,  1932,  November  7,  1932,  December 
19,  1932  and  November  26, 1940  (Petitioner’s  App.  22 )j. 

On  January  21,  1941  the  Commission  entered  an  prder 
denying  Petitioner’s  application  for  rehearing  (Peti¬ 
tioner’s  App.  28). 

On  January  30,  1941  Petitioner,  by  special  appearance, 
filed  with  the  Commission  a  petition  for  extension  of  time 
to  March  3,  1941,  within  which  to  file  answer  to  the  provi¬ 
sions  of  paragraph  (B)  of  such  order  of  January  21,  1941. 
On  February  1,  1941  the  Commission  denied  the  petition  to 
extend  such  time  for  answer  to  March  3, 1941,  but  extended 
such  time  to  February  21,  1941.  Petitioner  filed  with!  the 
Commission  on  February  21,  1941  a  written  sworn  answer 
to  the  provisions  of  paragraph  (B)  of  said  order  of  Janu¬ 
ary  21, 1941  (Petitioner’s  App.  29). 

On  April  26,  1941  Respondent  entered  an  order  finding 
insufficient  Petitioner’s  answer  to  the  order  to  show  c^use 
(Petitioner’s  App.  47).  Petitioner  filed  application  foil  re¬ 
hearing  (Petitioner’s  App.  49),  which  was  denied  by  [Re¬ 
spondent  (Petitioner’s  App.  54). 

i 

STATEMENT  OF  CASE. 

This  is  a  proceeding  to  determine  the  actual  legitiniate 
original  cost  of  Mitchell  Dam,  Project  No.  82,  pursuant  to 
the  provisions  of  the  Federal  Water  Power  Act  of  1920 
(Act  of  June  10,  1920,  Chap.  285,  41  Stat.  1063). 

The  final  determination  of  cost  as  made  by  Respondent 
disallows,  in  whole  or  in  part,  the  following  items  of  ccjst: 

(1)  Fixed  capital  not  classified  by  prescribed 


accounts  . $3,500,000.00 

(2)  Water  rights  at  Lock  15  site .  250,000.00 

(3)  Dixie  Construction  Company  fee .  183,540.15 

(4)  Taxes  .  227l45 

(5)  Interest  .  . . .  J . . 
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The  disallowance  of  each  of  the  above  items  by 
Respondent  raises  issues  peculiar  to  those  particular  items 
and  the  facts  from  which  such  issues  rise  are  not  common 
to  all  such  items.  Petitioner  feels  that  for  clarity  and 
convenience  only  the  most  brief  statement  of  fact  should 
be  made  at  this  point  and  that  the  details  be  reserved  to 
those  portions  of  this  brief  devoted  to  the  particular  items 
of  cost  disallowed. 

The  first  of  the  above  items,  in  amount  of  $3,500,000.00, 
is  claimed  by  Petitioner  as  the  cost  of  the  lands  and  water 
rights  pertaining  to  the  project,  excluding  that  portion  of 
Lock  15  utilized  by  the  project.  This  sum  is  the  par  value 
of  the  securities  exchanged  for  such  lands  and  water  rights 
in  a  consolidation  consummated  July  28, 1913. 

Prior  to  1912,  the  dam  sites  and  water  rights  on  the 
Coosa  River  in  Alabama  were  largely  controlled  by  four 
corporations:  Alabama  Power  Company,  Alabama  Elec¬ 
tric  Company,  Alabama  Power  and  Electric  Company  and 
Wetumpka  Power  Company  (Petitioner’s  App.  416-422). 
These  corporations  were  not  owned  by  the  same  persons 
and  to  some  extent  their  interests  were  conflicting  (Peti¬ 
tioner’s  App.  419).  A  group  not  associated  with  these 
Alabama  companies  formed  Alabama  Traction  Light  & 
Power  Company,  Ltd.  (herein  referred  to  as  the  Traction 
Company),  for  the  purpose  of  developing  the  water  power 
of  the  Coosa  River  (Petitioner’s  App.  419-20).  In  a  series 
of  transactions  the  Traction  Company  acquired  the  stocks  of 
the  four  companies  above  named  and  also  acquired  in  the 
name  of  such  companies  the  further  necessary  lands  and 
rights  for  complete  development  of  the  water  power  of  the 
river.  In  furtherance  of  the  development,  the  Traction 
Company  incurred  substantial  costs  for  financing,  promot¬ 
ing,  legal  and  engineering  services  (Petitioner’s  App.  424- 
436).  On  July  28,  1913  the  four  above  named  companies 
and  Alabama  Power  Development  Company  vrere  con¬ 
solidated  under  the  laws  of  Alabama  under  the  name  of 
Alabama  Power  Company  (Petitioner’s  App.  268).  In  that 
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consolidation,  common  stock  having  a  par  value  of  $7,000,- 
000  was  exchanged  for  the  property  of  the  original  Alabkma 
Power  Company,  which  included  the  present  dam  site  jand 
other  lands  and  water  rights  (Petitioner’s  App.  273).  One- 
lialf  of  the  securities  so  issued  for  the  property  of  the 
original  Alabama  Power  Company  have  been  allocate^  to 
the  lands  and  water  rights  now  forming  a  part  of  Mitchell 
Dam,  Project  No.  82,  resulting  in  the  cost  claimed  of  $3,5(00,- 
000.00  (Petitioner’s  App.  292-293).  ; 

The  second  item  of  $250,000.00  is  claimed  by  Petitioner 
as  the  cost  of  that  portion  of  the  Lock  15  site  used  by  the 
Mitchell  Dam  Project.  Wetumpka  Power  Company  ow^ied 
the  land  and  water  rights  at  the  Lock  15  site  and  a  develop¬ 
ment  of  this  site  would  have  made  the  Mitchell  Dam  develop¬ 
ment  impossible  (Exhibit  No.  15;  Petitioner’s  App.  645, 
267). 

In  the  consolidation  above  referred  to,  common  stjock 
was  exchanged  for  the  property  of  Wetumpka  Power  Com¬ 
pany,  consisting  solely  of  the  lands  and  water  rights  at  Lpck 
15.  The  sum  claimed  represents  the  value  of  the  contribu¬ 
tion  made  by  the  Lock  15  site  to  the  Mitchell  Dam  Project 
(Petitioner’s  App.  735,739). 

The  third  item  of  $183,540.15  represents  the  fee  of  Dixie 
Construction  Company  in  accordance  with  the  terms  of  jthe 
contract  between  that  Company  and  Alabama  Power  Com¬ 
pany.  Dixie  Construction  Company  was  organized  as  a 
separate  corporation  in  1917.  It  was  incorporated  under 
the  laws  of  the  State  of  Delaware  (Petitioner’s  App.  12,3). 
It  was  affiliated  with  Alabama  Power  Company,  the  st<j)ck 
of  the  Construction  Company  being  owned  by  Alabama 
Power  Company  until  January  1,  1922  and  thereafter  by 
an  affiliated  corporation  (Petitioner’s  App.  124).  The  prin¬ 
cipal  officers  and  directors  of  the  Construction  Compalnv 
were  also  officers  and  employees  of  Alabama  Power  Com¬ 
pany.  As  provided  by  the  cost-plus  contract,  Alabama 
Powrer  Company  paid  to  the  Construction  Company  a  fee 
of  three  per  cent,  on  the  direct  and  overhead  costs  expended 
by  the  Construction  Company  on  the  Mitchell  Dam  Project 
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(Petitioner’s  App.  111).  Dixie  Construction  Company  was 
a  separate  corporation  and  did  construction  work  in  the 
southeastern  part  of  the  United  States.  It  performed  work, 
not  only  for  Alabama  Power  Company,  but  for  outside 
clients,  including  the  United  States  Government  (Peti¬ 
tioner’s  App.  165-166). 

The  disallowance  of  taxes  raises  a  question  of  law, 
Respondent  having  limited  the  taxes  allowable  to  those  paid 
subsequent  to  July  1, 1918  (Petitioner’s  App.  581). 

The  determination  of  the  amount  of  interest  to  be  allowed 
also  raises  a  question  of  law  inasmuch  as  Respondent 
limited  the  interest  allowable  to  that  accruing  subsequent 
to  July  1, 1918  (Petitioner’s  App.  583). 

STATUTES  INVOLVED. 

Statutes  involved  in  this  proceeding  are  set  forth  in  the 
Supplemental  Appendix  following  page  82,  infra. 

STATEMENT  OF  POINTS. 

Without  attempting  an  inclusive  and  detailed  statement 
(but  without  waiving  any  of  the  Points  Relied  On  set  out 
in  the  Petition  to  Review),  the  following  may  be  taken  as 
a  summary  of  the  points  made  by  Petitioner: 

Errors  in  Findings  of  Fact. 

1.  The  Respondent  erred:  (a)  in  finding  the  actual  legiti¬ 
mate  original  cost  of  lands  and  water  rights  at  Mitchell 
Dam  site  to  be  only  $76,135.09;  (b)  in  failing  to  include 
in  such  cost  the  known  and  undisputed  expenditures  of 
the  Traction  Company  in  acquiring  control  of  such  land 
and  water  rights;  (c)  in  finding  that  the  value  of  the 
lands  and  water  rights  involved  in  the  1913  merger 
was  the  amount  of  consideration  paid  by  the  Traction 
Company  for  control  of  certain  of  such  lands  and  water 
rights  (Petition  to  Review,  Points  Relied  On,  Nos.  8,  9 
and  17)  (Petitioner’s  App.  9, 10). 
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2.  The  Respondent  erred:  (a)  in  finding  that  the  actuhl 
original  legitimate  cost  of  the  water  rights  at  Lock  15 
absorbed  in  the  Mitchell  Dam  Project  was  only  $66,- 
603.78;  (b)  in  finding  that  such  cost  was  the  equivalent 
of  an  allocated  part  of  the  consideration  paid  by  the 
Traction  Company  for  control  of  Lock  15  and  oth^r 
properties.  (Petition  to  Review,  Points  Relied  Oil, 
Nos.  10  and  20)  (Petitioner’s  App.  9,  11). 

3.  The  Respondent  erred:  (a)  in  finding  that  Dixie  Con¬ 
struction  Company  was  maintained  by  Petitioner  t|o 
obtain  emoluments  and  profits  not  otherwise  allowable! ; 
(b)  finding  that  Dixie  Construction  Company  was  pi 
mere  department  of  Petitioner  (Petition  to  Review, 
Points  Relied  On,  Nos.  2  and  3)  (Petitioner’s  App.  8). 


Errors  in  Conclusions  of  Law. 

4.  The  Respondent  erred:  (a)  in  holding  that  the  cost  of 
Mitchell  Dam  site  and  appurtenant  water  rights  wap 
not  equivalent  to  the  value  of  such  dam  site  and  watei- 
rights  as  of  the  date  of  the  merger,  July  29, 1913;  (b)  ip 
adopting  as  a  measure  of  a  part  of  the  consideration 
paid  by  the  Traction  Company  the  market  value  ini- 
stead  of  the  principal  amount  of  the  Traction  Company 
bonds;  (c)  in  failing  to  hold  that  the  actual  legitimate 
original  cost  of  the  lands  and  water  rights  at  Lock  15 
was  equal  to  the  par  value  of  the  stocks  issued  therefot- 
in  the  merger  of  July  29,  1913;  (d)  in  allocating  thq 
consideration  paid  by  the  Traction  Company  for  cer! 
tain  of  the  respective  dam  sites  on  the  basis  of  numbeit 
of  feet  of  head  available  at  each  site;  (e)  in  holding 
that  the  right  of  Petitioner  to  develop  water  powers  of 
the  Coosa  River  is  not  a  riparian  property  right  (Peti¬ 
tion  to  Review,  Points  Relied  On,  Nos.  11,  16,  22,  15 
and  21)  (Petitioner’s  App.  9, 10, 11). 

5.  The  Respondent  erred:  (a)  in  holding  that  the  fee! 
paid  to  Dixie  Construction  Company  was  not  a  proper 
item  of  cost  of  the  project;  (b)  in  holding  that  taxes 
paid  on  project  lands  and  interest  incurred,  prior  toj 
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July  1, 1918,  are  not  proper  items  of  cost  of  the  project 
(Petition  to  Review,  Points  Relied  On,  Nos,  1,  4,  5,  6 
and  7)  (Petitioner’s  App.  8,  9). 

Errors  in  Failing  or  Refusing  to  Consider  Evidence. 

6.  Respondent  erred:  (a)  in  failing  or  refusing  to  consider 
as  evidence  of  the  value  or  cost  of  the  property  involved 
in  the  merger  of  July  29, 1913,  (1)  the  value  placed  upon 
such  property  at  that  time  by  the  boards  of  directors 
of  the  constituent  companies,  (2)  a  valuation  of  such 
property  by  competent  engineers  at  the  time  of  the 
consolidation,  (3)  the  valuation  made  by  Petitioner’s 
witness  Moreland  as  of  the  date  of  July  29,  1913;  (b) 
in  holding  such  testimony  incompetent  to  prove  the 
cost  of  such  property  at  the  time  of  the  consolidation 
(Petition  to  Review,  Points  Relied  On,  Nos,  12,  13,  14, 
18  and  19).  (Petitioner’s  App.  9, 10.) 

Error  in  Interpretation  of  Statutes. 

7.  Respondent’s  order  of  November  26,  1940  exceeds  the 
jurisdiction  of  Respondent  in:  (a)  that  no  law  grants 
to  Respondent  such  power,  authority  and  jurisdiction 
over  Petitioner’s  accounts  as  is  sought  to  be  exercised 
in  such  order;  (b)  that  the  accounting  principles  in 
this  matter  are  those  prescribed  by  the  I.  C.  C.  Classifi¬ 
cation  of  Investment  in  Road  and  Equipment  of  Steam 
Roads,  Issue  of  1914  (Petition  to  Review,  Points  Relied 
On,  Nos.  23,  24,  25,  28,  30,  35,  36,  38,  39,  40  and  41) 
(Petitioner’s  App.  11,  12,  44,  45). 

Denial  of  Due  Process. 

8.  Respondent  erred:  (a)  in  holding  that  the  proper  ac¬ 
counting  disposition  of  the  disallowed  items  of  cost 
was,  (1)  determined  in  this  proceeding,  (2)  an  issue  in 
this  proceeding;  (b)  in  denying  to  Petitioner  a  hearing 
on  the  proper  accounting  treatment  of  the  disallowed 
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items  of  cost  (Petition  to  Review,  Points  Relied  Oil, 
Nos.  26,  27,  29,  32,  33,  34,  37,  42,  43,  44,  45  and  46)  (Pe¬ 
titioner’s  App.  12,  13,  44,  45,  46).  j 

SUMMARY  OF  ARGUMENT. 

Mitchell  dam  site  and  appurtenant  water  rights  $3,500,00j). 

The  cost  to  Petitioner  of  the  Mitchell  Dam  site  and 
appurtenant  water  rights  should  be  measured  by  the  valije 
of  such  properties.  Admitting,  which  Petitioner  does  not, 
that  no  new  corporation  was  created  by  the  consolidation  df 
1913,  Petitioner  submits  that  the  cost  of  these  properties  is 
to  be  measured  by  their  value. 

If  the  cost  of  the  dam  site  and  water  rights  are  deter¬ 
mined  by  reference  to  the  cost  to  the  Traction  Company, 
such  cost  is  also  measured  by  the  value  of  the  propertied. 
The  total  securities  issued  by  the  Traction  Company  in  the 
furtherance  of  its  development  of  Alabama  propertied 
(which  was  its  sole  corporate  purpose)  is  known.  WhilB 
sufficient  records  are  not  available  for  an  accounting  allo¬ 
cation  of  the  costs  so  incurred  by  the  Traction  Company  , 
such  costs  may  be  allocated  to  the  respective  properties  oh 
the  basis  of  the  value  of  the  properties  themselves.  Thfi 
total  cost  to  the  Traction  Company  was  the  value  of  thji 
securities  issued  in  furtherance  of  its  program.  The  total 
value  of  such  securities  must  be  determined  by  the  value  of: 
the  underlying  properties.  Allocation  to  the  various  proph 
erties  of  such  securities  cost  should  be  made  on  the  basid 
of  the  relative  values  of  the  properties.  As  the  total  valud 
of  the  Traction  Company  securities  was  the  equivalent 
value  of  the  property,  it  is  not  necessary  to  value  all  of 
the  properties  of  the  Traction  Company  because  the  valud 
of  securities  allocable  to  a  given  property  would  necessarily 
be  the  value  of  such  property.  The  value  of  the  Mitehelf 
Dam  properties,  therefore,  represents  the  cost  of  suclf 
properties  to  the  Traction  Company. 

Even  if  the  properly  allocable  cost  of  the  Mitchell  Danf 
site  were  not  the  full  value  of  such  property,  there  shoukj 

I 
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be  allocated  in  lieu  of  the  cost  previously  found  for  Lock  14, 
including  Parcel  214,  one-fourth  of  the  total  consideration 
paid  by  the  Traction  Company  for  the  stocks  of  the  four 
companies  because  such  consideration  is  one  cost  to  the 
Traction  Company  attributable  in  part  directly  to 
Mitchell  Dam  which  is  definitely  known  and  allocable. 

Water  rights  at  Lock  15  contributed  to  Mitchell  dam 

$250,000. 

Respondent  concedes  that  the  water  rights  at  Lock  15 
were  acquired  in  the  consolidation  of  1913  and  that  the  cost 
of  such  properties  is  to  be  determined  by  the  value  of  the 
securities  of  the  consolidated  company  issued  therefor. 
The  value  of  the  securities  is,  in  turn,  to  be  measured  by 
value  of  the  properties  of  the  consolidated  company  repre¬ 
sented  by  such  securities.  The  properties  of  the  consoli¬ 
dated  company  w’ere  entirely  different  from  the  properties 
owned  by  the  companies  over  wdiich  the  Traction  Company 
acquired  control  for  a  consideration  amounting  to 
$1,650,000.  To  measure  the  value  of  the  water  rights  at 
Lock  15  to  the  extent  that  they  contributed  to  the  Mitchell 
Dam  site  bv  an  allocated  portion  of  the  consideration  paid 
by  the  Traction  Company  for  control  of  Locks  12,  14,  15 
and  one  abutment  at  Lock  7  (as  has  been  done  by  Re¬ 
spondent),  is  to  ignore  a  portion  of  the  assets  owned  by  the 
consolidated  company  in  evaluating  its  securities,  namely, 
Lock  18  and  Mitchell  Dam  site.  The  value  of  all  the  securi¬ 
ties  of  the  consolidated  company  must,  of  necessity,  be 
determined  by  the  value  of  all  the  properties  owned  by 
such  company  in  their  use  in  the  comprehensive  two-high 
dam  plan  of  development,  and  the  value  of  that  portion  of 
the  securities  issued  by  the  consolidated  company  for  a 
given  property  must  be  determined  by  the  value  contrib¬ 
uted  by  such  given  property  to  the  total  value  of  all  of  the 
properties  in  the  comprehensive  tw’o-high  dam  develop¬ 
ment. 


Dixie  Construction  Company  fee  $183,540.15. 

The  fact  that  Dixie  Construction  Company  was  !the 
wholly  owned  subsidiary  of  Alabama  Power  Company  I  for 
a  period  of  four  and  one-half  months  during  the  construc¬ 
tion  of  Mitchell  Dam  is  not  sufficient  reason  for  disallowing 
the  fee  paid  to  Dixie  Construction  Company  for  construc¬ 
tion  of  such  project.  Dixie  Construction  Company  was!  an 
entirely  separate  corporation  from  Alabama  Power  Com¬ 
pany,  having  separate  personnel  except  for  officers  hnd 
directors.  The  company  was  organized  in  1917  and  Ithe 
contract  between  it  and  Alabama  Power  Company  for  con¬ 
struction  of  the  Mitchell  Dam  project  was  executed  Janu¬ 
ary  30,  1919.  There  is  no  evidence  of  any  intent  to  circiim- 
vent  a  statute  which  was  not  enacted  until  some  three  yefrrs 
after  the  organization  of  the  company  and  one  and  a  half 
years  after  the  execution  of  the  contract.  The  cost  account¬ 
ing  for  this  project  is  determined  by  the  I.  C.  C.  Classifica¬ 
tion  of  1914  and  the  Interstate  Commerce  Commission  has 
determined  that,  under  its  Classification  of  Accounts,  a  fee 
paid  by  a  parent  company  to  its  wholly  owned  subsidiary 
for  construction  of  equipment  is  properly  allowed  as  a  p^rt 
of  the  original  cost  of  such  equipment,  notwithstanding  t}he 
subsidiary  company  was  organized  for  the  purpose  of  per¬ 
forming  work  formerly  done  by  the  construction  depart¬ 
ment  of  the  parent  company  and  took  over  the  property 
and  personnel  of  such  construction  department. 

! 
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Taxes  and  interest  prior  to  beginning  of  actual  construction. 

There  is  no  issue  of  fact  with  respect  to  these  items,  the 
sole  question  being  one  of  law.  Respondent  allowed  only 
taxes  and  interest  subsequent  to  July  1,  1918.  It  is  con¬ 
ceded  by  Petitioner  and  Respondent  that  the  practice  of  the 
Interstate  Commerce  Commission  is  to  permit  the  inclusion 
as  part  of  the  original  cost  of  all  taxes  paid  on  lands  frotm 
the  date  of  acquisition  until  the  date  upon  which  such  land 
is  transferred  to  the  primary  road  accounts  for  transporta¬ 
tion  purposes,  and  to  permit  the  inclusion  of  interest  on 
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payments  made  or  costs  incurred  prior  to  actual  construc¬ 
tion.  Notwithstanding  this  concession  as  to  the  practice  of 
the  Interstate  Commerce  Commission,  this  Court  instituted 
its  own  investigation  and  failed  to  find  any  decisions  by  the 
Interstate  Commerce  Commission  allowing  taxes  and  in¬ 
terest  prior  to  construction  period  as  a  part  of  original  cost. 

The  concession  made  by  Petitioner  and  Respondent  with 
respect  to  the  practice  of  the  Interstate  Commerce  Com¬ 
mission  is  supported  by  decisions  of  that  Commission  in 
which  taxes  and  interest  prior  to  actual  construction  are 
unquestionably  allowed  as  part  of  original  cost.  The  cost 
accounting  applicable  to  Mitchell  Dam  project  is  that  pre¬ 
scribed  by  the  Interstate  Commerce  Commission  and  such 
interpretation  by  that  Commission  is  binding  on  Re¬ 
spondent  and  this  Court. 

Respondent  is  without  authority  to  enter  its  order  of 

November  26, 1940. 

Respondent’s  order  of  November  26,  1940  unlawfully 
seeks  to  impose  a  limitation  upon  a  capitalization  made  in 
1913  in  which  stock  in  a  consolidated  company  was  issued 
for  properties,  the  value  of  which  was  at  least  equal  to  the 
par  value  of  such  stock.  This  proceeding  was  one  to  deter¬ 
mine  the  actual  legitimate  original  cost  of  Mitchell  Dam 
project  under  the  provisions  of  the  Federal  Water  Power 
Act  of  1920.  Conceding,  which  Petitioner  does  not,  that 
Respondent  is  correct  in  its  purported  determination  of  the 
actual  legitimate  original  cost  of  Mitchell  Dam  project,  the 
fact  remains  that  Respondent  is  without  authority  to  order 
the  disallowed  items  of  cost  charged  to  the  surplus  account 
of  Petitioner.  The  effect  of  such  an  order  is  to  completely 
remove  from  the  capital  structure  of  Petitioner  a  true  and 
undisputed  value  which  Petitioner  was  lawfully  entitled  to 
capitalize  and  with  which  the  determination  of  cost  to  be 
made  in  this  proceeding  is  not  concerned.  Respondent’s 
order  deprives  Petitioner  of  its  property  without  due 
process  of  law. 
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Respondent’s  jurisdiction  over  petitioner’s  account^  is 
limited  to  those  matters  in  winch  petitioner  is  not  jsub- 
ject  to  regulation  by  the  Alabama  Public  Service  Com¬ 
mission. 

The  Federal  Water  Power  Act  of  1920  clearly  p 
such  limitation  upon  the  authority  of  Respondent  andlthis 
limitation  was  carried  forward  into  the  Federal  Power;  Act 
of  1935.  This  is  evidenced  by  the  provisions  of  tjiese 
statutes  and  by  the  interpretation  placed  thereon  bvj  the 
authors  and  sponsors  of  the  Federal  Power  Act  of  1935. 
Petitioner’s  accounts,  securities,  books,  rates  and  services 
are  ail  regulated  by  the  Alabama  Public  Service  Commis¬ 
sion. 

Petitioner  has  been  denied  due  process-  of  law. 

The  record  in  this  proceeding  discloses  that  the  account¬ 
ing  disposition  of  the  disallowed  items  of  claimed  cost  was 
never  at  any  time  made  an  issue  in  the  proceeding.  Peti¬ 
tioner  has  been  denied  a  hearing  with  respect  to  the;  ac¬ 
counting  disposition  of  the  disallowed  items  of  claimed  <L*ost 
and,  in  the  absence  of  such  hearing,  the  order  of  Re- 
spondent  is  manifestly  void.  Respondent’s  order  directing 
Petitioner  to  show  cause  in  writing  under  oath  why  its;  or¬ 
der  entered  in  this  proceeding  should  not  be  made  effective 
does  not  constitute  the  hearing  to  which  Petitioner  is  jen- 
titled.  Notice  and  opportunity  of  hearing  is  mandatorvj  by 
the  very  provisions  of  the  statute  under  which  Respondent 
purports  to  act  and  even  in  absence  of  such  provision  Re¬ 
spondent’s  order  would  constitute  a  denial  of  due  process. 

ARGUMENT  ON  THE  FACTS. 

i 

i-  ! 

Mitchell  dam  site  and  appurtenant  water  rights  $3,500,(j00. 

Prior  to  1912  the  water  power  of  the  Coosa  was  owned  i  by 
four  companies:  Alabama  Power  Company,  which  owned 
the  undeveloped  water  power  sites  at  Locks  12  and  jL4; 
AVetumpka  Power  Company,  which  owned  an  undeveloped 
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water  power  site  at  Lock  15;  Alabama  Power  &  Electric 
Company,  which  owned  the  land  constituting  one  abutment 
for  a  dam  at  Lock  7  site ;  Alabama  Electric  Company,  which 
owned  an  undeveloped  water  power  site  at  Lock  18.  Ala¬ 
bama  Traction,  Light  &  Power  Company,  Ltd.,  was  organ¬ 
ized  by  Mr.  James  Mitchell  and  associates  who  were  not 
connected  with  any  of  the  foregoing  companies,  solely  for 
the  purpose  of  developing  the  water  powers  of  Alabama 
(Petitioner’s  App.  419-20).  In  1911  and  1912  in  a  series  of 
transactions,  Alabama  Traction,  Light  &  Power  Company, 
Ltd.,  acquired  the  capital  stock  of  Alabama  Power  Com¬ 
pany,  AVetumpka  Power  Company,  Alabama  Power  &  Elec¬ 
tric  Company  and  Alabama  Electric  Company.  The  first 
three  properties  were  owned  by  what  was  known  as  the 
Lay-Hohenberg-Schuler  group  and  the  price  paid  by  Mr. 
Mitchell  for  these  properties  was  $1,650,000,  distributed  as 
follows  (Petitioner’s  App.  420) : 

Cash  . $  200,000 

5  per  cent  first  mortgage  bonds  of  the  Traction 

Company  .  200,000 

12,500  shares  of  common  stock  of  the  Traction 

Company  .  1,250,000 

$1,650,000 

Later  and  in  another  transaction,  but  a  part  of  the  same 
plan,  Mr.  Mitchell  paid  (insofar  as  can  be  ascertained) 
$182,500  for  the  capital  stock  of  Alabama  Electric  Com¬ 
pany,  distributed  as  follows  (Petitioner’s  App.  422) : 


Cash  . $  58,500 

Bonds  (Traction  Company) .  25,000 

Common  stock  (Traction  Company) .  99,000 


$182,500 

Prior  to  the  above  purchases,  each  of  the  four  companies 
had  filed  with  the  Secretary  of  State  its  charter  and  the 
plans  (Exhibit  5;  Petitioner’s  App.  309)  for  the  construe- 
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tion  of  a  dam  at  the  site  owned  by  it,  pursuant  to  Sections 
6148-6150,  Code  of  Alabama,  1907  (Petitioner’s  Appj  399- 
402).  Each  of  the  four  companies  thereby  acquired  ski  ex¬ 
clusive  easement  to  construct  a  hydro  development  ^t  the 
site  owned  by  that  company.  These  plans  for  the  develop¬ 
ment  of  this  stretch  of  the  river  called  for  three  low  dams, 
one  each  at  Locks  14,  15  and  18.  The  development  at  Lock 
15  would  have  flooded  out  the  Mitchell  Dam  site  (Exhibit 
15;  Petitioner’s  App.  644).  To  avoid  this  uneconomic  plan 
of  development,  Mr.  Mitchell  made  it  a  condition  precedent 
to  the  actual  development  of  this  stretch  of  the  Coosa  Ijtiver 
that  all  sites  be  acquired  (Petitioner’s  App.  437-38).  j 

The  bringing  into  the  common  ownership  of  all  o(‘  the 
sites  changed  entirely  the  physical  aspects  of  the  develop¬ 
ment  of  this  entire  stretch  of  the  river,  since  the  more 
economic  plan  of  two  high  dams,  at  Mitchell  and  Jordan, 
rather  than  the  uneconomic  three  low  dam  plan,  j  was 
thereby  made  possible.  This  was  the  plan  of  development 
determined  upon  by  Mr.  Mitchell  before  he  would  proceed 
with  his  proposed  program  and  the  economy  of  such  jplan 
is  borne  out  by  the  testimony  of  Petitioner’s  witnesses 
(Petitioner’s  App.  242-412,  66*0-774).  After  Mr.  Mitchell 
purchased  the  stocks  of  Alabama  Power  Company, 
Watumka  Power  Company  and  Alabama  Power  and  Elec¬ 
tric  Company,  he  was  still  unable  to  proceed  with  his  plan- 
datorv  plan  calling  for  a  two  high  dam  development  of  [this 
stretch  of  the  river.  With  the  later  acquisition  by  Alabama 
Power  Company  of  the  land  comprising  the  Mitchell  Dam 
site  and  the  subsequent  consolidation  bringing,  as  it  did,!  the 
water  rights  attaching  to  Lock  15  and  Lock  18  sites,] the 
mandatory  two  high  dam  development  became  possible.! 

Respondent  has  conceded  that  so  far  as  land  in  Parcel 
214  and  water  rights  at  Lock  15  site  are  concerned,  the  cost 
to  the  Petitioner  of  such  properties  was  the  value  of 'the 
stock  issued  therefor  in  the  1913  consolidation,  w  hiclj  in 
turn  is  determined  by  the  value  of  the  properties  involved. 
(Petitioner’s  App.  570-572).  The  cost  of  the  dam  site  knd 
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water  rights  at  the  Mitchell  Dam  site  proper  should  be  de¬ 
termined  according  to  the  same  principle.  In  the  final  anal¬ 
ysis,  the  sole  basis  for  determining  the  cost  of  the  Mitchell 
Dam  site  on  different  principles  from  that  recognized  in 
the  determination  of  the  cost  of  Jordan  Dam  site  and  Lock 
15  is  found  in  the  determination  by  Respondent  that  the  con¬ 
solidation  of  1913  did  not  result  in  the  creation  of  a  new 
corporation.  In  its  decision  in  the  McXinch  Case  [68  Apps. 
D.  C.  132,  94  F.  (2d)  601],  this  Court  held  that  a  new  cor¬ 
poration  was  not  created  by  such  consolidation.  Petitioner 
respectfully  submits  that  this  Court  was  in  error  in  so  hold¬ 
ing.  Yazoo-Mississippi  Valley  Ry.  v.  Adams ,  180  U.  S.  1, 
45  L.  ed.  395 ;  Jackson  v.  Ariton  Banking  Co.,  214  Ala.  483, 
486, 108  So.  359. 

Irrespective  of  whether  or  not  the  1913  consolidation 
created  a  new  corporation,  Petitioner  submits  that  the  facts 
in  this  case  clearly  show  that  Respondent  was  in  error  in 
fixing  the  cost  of  Mitchell  Dam  site  proper  at  the  price  paid 
by  the  constituent  company,  old  Alabama  Power  Company, 
for  the  lands  at  such  site.  This  Court’s  opinion  in  Alabama 
Power  Company  v.  McNinch,  et  al.,  68  Apps.  D.  C.  132,  94 
F.  (2d)  601,  clearly  holds  that  it  would  be  proper  to  allow 
as  a  part  of  the  cost  of  Mitchell  Dam  site  expenditures  by 
the  Traction  Company  allocable  to  such  site  for  engineer¬ 
ing,  financing  and  promotional  services  prior  to  1913.  It 
follows  that  expenditures  by  the  Traction  Company  for  con¬ 
trol  of  the  corporations  owning  such  properties  should  like¬ 
wise  be  allowed.  Costs  incurred  by  the  Traction  Company 
directly  for  control  of  the  properties  are  clearly  as  allow¬ 
able  as  costs  incurred  by  the  Traction  Company  in  engi¬ 
neering,  financing  and  promoting  the  development  of  such 
properties.  The  Traction  Company  was  formed  for  the 
sole  purpose  of  developing  these  properties  as  a  whole  (Pe¬ 
titioner’s  App.  419-20),  and  it  assumed  control  of,  financed 
and  promoted  the  development  of  the  properties  by  the 
issuance  of  securities  (Petitioner’s  App.  498,  504,  505). 
The  securities  issued  by  the  Traction  Company  to  the  gen- 
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eral  public  has  as  their  basis  the  control  of  these  properties 
without  distinction  as  to  the  methods  of  acquisition  C  Peti¬ 
tioner’s  App.  515-516).  Under  principles  established  by 
the  opinion  of  this  Court  in  the  McNinch  Case,  the  cbst  to 
the  Traction  Company  of  such  acquisition,  financing  and 
promotion  of  the  properties  was  the  value  of  the  securities 
issued  therefor  and  the  cost  of  Mitchell  Dam  site  would 
necessarily  be  the  value  of  the  securities  issued  b^  the 
Traction  Company  and  attributable  thereto.  The  val^e  of 
the  Traction  Company’s  securities  issued  was  the  equiva¬ 
lent  of  the  value  of  the  underlying  properties  themselves, 
enhanced  as  the  value  of  such  property  was  by  the  promo¬ 
tional,  engineering  and  financing  services  of  the  Traction 
Company.  The  value  of  all  of  the  securities  issued  b^  the 
Traction  Company  was  equal  to  the  total  value  of  all  of  the 
properties  held  by  the  Traction  Company  and  sinc^  the 
securities  were  issued  for  the  properties  and  their  develop¬ 
ment,  the  cost  incurred  was  therefore  equal  to  the  fotal 
value  of  property,  promotion  and  financing  underlying  the 
securities.  The  only  equitable  method  of  ascertaining  the 
portion  of  such  cost  attributable  to  a  given  property,  wlould 
be  to  allocate  the  value  of  the  Traction  Company  securities 
to  the  various  properties  on  the  basis  of  the  relative  vajlues 
of  such  properties.  Exactly  the  same  result  is  reached  by 
valuing  a  given  property,  since  its  value,  together  with!  the 
values  of  the  other  properties,  make  up  the  value  of  j  the 
Traction  securities. 

The  lowest  value  placed  upon  the  dam  site  and  wgter 
rights  at  Mitchell  Dam  was  that  of  $1,450,000  as  fixed  by 
Petitioner’s  witness  Edward  L.  Moreland  (Petitioner’s 
App.  739).  Mr.  Moreland  is  Dean  of  the  School  of  Engi¬ 
neering  at  Massachusetts  Institute  of  Technology  and  a 
member  of  the  engineering  firm  of  Jackson  and  Morelalnd, 
with  offices  in  Boston,  Massachusetts.  He  is  an  eminent  iau- 
thoritv  with  many  years  of  experience,  having  been  con¬ 
sultant,  not  only  to  private  clients  but  to  agencies  of  |the 
United  States  Government  for  the  purpose  of  evaluating 
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hydro  electric  dam  sites  (Petitioner’s  App.  660-663).  Peti¬ 
tioner’s  witnesses  0.  G.  Thurlow  and  Carl  James  each  de¬ 
termined  the  value  of  Mitchell  Dam  site  and  water  rights 
to  be,  respectively,  $3,500,000  and  $7,000,000  (Petitioner’s 
App.  410-411).  The  testimony  of  these  witnesses  is  dis¬ 
cussed  herein,  infra,  pp.  26-33,  44). 

Petitioner  also  insists  that  the  holding  of  this  Court  (68 
Apps.  D.  C.  132;  94  F.  (2d)  601)  that  the  Respondent  should 
properly  allow  engineering,  financing  and  promotional  ex¬ 
penses  incurred  by  the  Traction  Company  prior  to  1913, 
requires  a  revision  of  the  determination  of  the  Respondent 
with  respect  to  the  cost  of  Lock  14.  It  necessarily  follows 
from  such  holding  that  an  allocable  part  of  the  expenditures 
of  the  Traction  Company  for  the  stocks  of  the  Alabama 
Power  Company,  Alabama  Power  &  Electric  Company  and 
Wetumpka  Power  Company,  controlling  Locks  7,  12,  14 
and  15  on  the  Coosa  River,  should  be  charged  into  the 
project.  These  expenditures,  at  least  of  the  Traction  Com¬ 
pany,  are  known,  identified  and  appear  of  record  in  this 
case  (Stipulation  of  April  26,  1932,  Petitioner’s  App.  549- 
557).  These  expenditures  total  $1,650,000  in  cash  and  par 
value  securities  and  it  appears  in  such  stipulation  that  one- 
fourth  of  such  consideration  was  allocable  to  the  lands  and 
water  rights  at  the  Lock  14  site.  It,  therefore,  follows  that 
even  if  the  properly  allocable  cost  of  the  Mitchell  Dam  site 
(including  the  Lock  14  site)  were  not  the  value  of  such 
property  as  contended  by  Petitioner,  then  at  least  there 
should  be  allocated  in  lieu  of  the  cost  previously  found  for 
the  Lock  14,  including  Parcel  214,  one-fourth  of  the  total 
consideration  paid  by  the  Traction  Company  for  the  stocks 
of  the  four  companies. 
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Water  rights  at  lock  15  contributed  to  Mitchell  dami 

$250,000. 

After  the  Traction  Company  had  acquired  control!  of 
Alabama  Power  Company,  Wetumpka  Power  Company  ^nd 
Alabama  Power  &  Electric  Company,  the  companies  own¬ 
ing  the  Lock  12  site,  one  abutment  at  Lock  7  and  (in  jthe 
stretch  of  the  river  in  question)  the  undeveloped  dam  sifes 
at  Locks  14  and  15,  a  full  development  by  the  Traction  Com¬ 
pany  of  the  head  available  in  this  stretch  of  the  river  would 
have  been  impossible  (Petitioner’s  App.  726-727).  The  Trac¬ 
tion  Company  purchased  the  common  stock  of  these  thij-ee 
companies  for  $1,650,000,  consisting  of  cash  and  bonds  ahd 
stock  of  the  Traction  Company  as  set  forth  ante,  p.  18.  Re¬ 
serving  its  objections,  Petitioner  stipulated  that  the  total 
consideration  in  cash  and  securities,  at  the  then  market 
valuation  of  the  securities,  aggregated  $882,500  (Petition¬ 
er’s  App.  549-557).  Neither  the  Traction  Company  i^or 
Alabama  Power  Company  (the  constituent  company)  could, 
even  after  this  acquisition  by  the  Traction  Company,  make 
a  development  at  the  Mitchell  Dam  site  as  long  as  the  watjer 
rights  of  the  Wetumpka  Power  Company  at  Lock  15  wejre 
outstanding,  for  a  development  at  Lock  15  would  flood  obt 
the  Mitchell  Dam  site  (Exhibit  15,  Petitioner’s  App.  644, 
726)  and  the  Mitchell  Dam  site  lands  proper  had  not  ypt 
been  acquired  (Petitioner’s  App.  421-424,  445).  Even  h^d 
the  Mitchell  site  then  been  owned,  a  development  at  su6h 
site  would  have  destroved  the  usefulness  of  Lock  15  pv 

*  i  * 

utilizing  only  a  portion  of  the  head  available  at  that  site. 
In  order  to  construct  Mitchell  Dam  and  at  the  same  tiibe 
make  full  use  of  the  head  available  at  Lock  15  site  by  tRe 
two  high  dam  development,  it  was  necessary  that  the  sit^s 
at  Locks  14,  15,  18  and  Mitchell  Dam  all  be  acquired  by  tlje 
same  corporation.  The  necessary  rights  for  comprehensive 
development  were  first  vested  in  a  single  corporation  ijn 
the  consolidation  of  1913  in  which  stock  of  the  consolidated 


24 


company  was  issued  to  the  Wetumpka  Power  Company  for 
its  property  at  Lock  15  and  to  Alabama  Electric  Company 
for  its  property  at  Lock  18  (Petitioner’s  App.  268,  273).  The 
development  of  the  Mitchell  Dam  site  was  thereby  made 
possible  and,  figuratively  speaking,  the  water  rights  at  Lock 
15  were  lifted  bodily,  placed  at  and  superimposed  upon 
those  at  Mitchell  Dam  and  Jordan  Dam.  Thus,  by  the  de¬ 
velopment  of  Mitchell  Dam  and  Jordan  Dam  the  entire 
head  available  at  Lock  14,  15,  Mitchell  Dam  and  Lock  18 
was  utilized  (Exhibit  15,  Petitioner’s  App.  644). 

The  record  in  this  case,  therefore,  is  clear  that  with  the 
consideration  of  $1,650,000  in  cash  and  securities  (the  ag¬ 
gregate  of  which  cash  and  market  value  of  the  securities 
being  stipulated  with  objections  to  be  $882,500)  the  Trac¬ 
tion  Company  acquired  one  abutment  at  Lock  7  site,  con¬ 
trol  of  the  undeveloped  sites  at  Lock  12,  and  (in  the  stretch 
of  the  river  in  question)  Locks  14  and  15.  The  lands  at 
Mitchell  Dam  site  proper  were  acquired  between  this  date 
and  the  consolidation  (Petitioner’s  App.  421-424,  445,  446- 
459).  Neither  a  development  at  Mitchell  Dam  site  nor  at 
Lock  18  was  possible  to  the  Traction  Company  at  the  date 
of  this  acquisition.  The  consolidation  of  1913  later  made 
possible  the  two  high  dam  development  of  Mitchell  Dam 
and  Jordan  Dam  and  the  consolidated  company  admittedly 
acquired  Lock  15  and  Lock  18  in  such  consolidation.  Stock 
of  the  consolidated  company  was  issued  to  Wetumpka 
Power  Company  in  payment  for  its  property  at  Lock  15. 

Petitioner  and  Respondent  agree  that  the  cost  of  the 
water  rights  at  Lock  15  is  to  be  determined  by  the  value 
of  the  securities  issued  for  such  property  by  the  consoli¬ 
dated  company  and  that  the  value  of  such  securities  is, 
in  turn,  to  be  determined  by  the  value  of  the  assets  of  the 
consolidated  company  represented  by  such  securities  (Peti¬ 
tioner’s  App.  571-572,  793-794).  Respondent,  however,  has 
held  that  the  value  of  the  assets  against  which  the  stock 
was  issued  by  the  consolidated  company  is  to  be  determined 
by  an  allocation  of  the  consideration  paid  by  the  Traction 


Company  for  control  of  the  corporations  owning  the  sites 
at  Locks  12, 14  and  15  and  one  abutment  at  Lock  7.  It  is  iij- 
disputable  from  the  evidence  that  the  assets  over  which  thp 
Traction  Company  acquired  control  for  the  consideration 
allocated  by  Respondent  are  not  the  same  as  the  assets  rep^ 
resented  by  the  securities  issued  by  the  consolidated  comj- 
pany.  The  consideration  paid  by  the  Traction  Company  for 
control  of  the  -water  rights  at  Lock  15  is  in  no  way  identical 
with  the  value  of  such  water  rights  at  Lock  15  when  utilj- 
ized  at  Mitchell  Dam  and  Jordan  Dam  in  an  economic  two 
high  dam  development  of  the  entire  head  in  that  stretch  oi 
the  river.  The  cost  of  the  water  rights  at  Lock  15  is  adj 
mittedly  the  value  of  the  securities  issued  by  the  consolij 
dated  company  therefor  and  supported  by  the  values  of 
such  water  rights  not  as  an  isolated  project,  but  as  part  of 
the  more  efficient  and  valuable  two  dam  development. 

Conceding,  which  Petitioner  does  not,  that  the  value  of 
Lock  15  as  an  isolated  project  or  as  a  unit  in  the  develop-! 
inent  of  Locks  14  and  15,  in  the  stretch  of  the  River,  is! 
conceivably  represented  by  an  allocated  portion  of  the  con¬ 
sideration  paid  by  the  Traction  Company  for  control  of 
the  corporations  owning  such  sites,  it  does  not  follow  that 
such  consideration  is  also  the  measure  of  the  value  of  the 
securities  isued  by  the  consolidated  company  to  Wetumpkaj 
Power  Company.  It  is  admittedly  the  value  of  the  securi-i 
ties  of  the  consolidated  company  which  is  the  cost  of  the' 
water  rights  at  Lock  15  and  these  securities  were  issued! 
against  and  supported  by  an  entirely  different  combination! 
of  assets,  including  some  over  which  the  Traction  Company  j 
did  not  even  acquire  control  by  the  payment  of  the  con-i 
sideration  in  question.  | 

If  the  consolidation  had  taken  place  after  the  acquisition  | 
by  the  Traction  Company  of  the  control  of  the  sites  at  'j 
Locks  12,  14,  15,  and  one  abutment  at  Lock  7,  the  value  of! 
the  securities  in  such  a  consolidated  company  would,  under  ! 
Respondent’s  determination,  have  been  equal  to  the  amount  | 
paid  by  the  Traction  Company  for  control  of  those  dam 
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sites,  namely,  the  stipulated  $882,500.  The  actual  consoli¬ 
dation  in  1913  brought  into  the  picture  not  only  these  dam 
sites,  but  Lock  18,  making  possible  by  a  two  dam  develop¬ 
ment  at  Mitchell  and  Jordan  sites  the  full  utilization  of 
the  heads  at  Locks  14,  15,  and  18.  Respondent,  in  effect 
holds  that  the  value  of  the  securities  of  the  actual  consoli¬ 
dated  company  attributable  to  Lock  15  is  the  same  as  the 
value  of  such  securities  would  have  been  in  a  consolidated 
company  not  owning  Lock  18  or  Mitchell  Dam  site ;  not  be¬ 
ing  in  position  to  fully  utilize  the  heads  available  at  Locks 
14,  15  and  Mitchell  Dam,  and  being  unable  to  in  any  way 
utilize  the  entire  heads  available  at  Locks  14,  15,  and  18. 
This  position  with  respect  to  the  value  of  the  securities 
and  properties  of  the  consolidated  Alabama  Power  Com¬ 
pany  is  untenable.  The  inevitable  result  of  Respondent’s 
method  of  valuing  the  securities  of  the  consolidated  com¬ 
pany  will  lead  to  placing  one  value  upon  part  of  the  stock 
issued  by  the  consolidated  company  and  another  value  for 
other  parts. 

In  support  of  its  position,  Petitioner  introduced  exten¬ 
sive  evidence  as  to  the  value  of  the  water  rights  at  Lock 
15  in  the  development  of  the  water  power  of  this  stretch  of 
the  river  made  possible  by  single  ownership  of  all  dam  sites 
and  against  which  value  securities  were  issued  to  We- 
tumpka  Power  Company.  Evaluation  of  the  w^ater  rights 
at  Lock  15  to  the  extent  that  they  contributed  to  the  de¬ 
velopment  of  Mitchell  Dam  in  the  two  high  dam  develop¬ 
ment  of  this  stretch  of  the  river  was  made  by  Edward  L. 
Moreland  (an  expert  in  these  matters),  who  testified  at 
length  concerning  his  evaluation. 

The  witness’  evaluation  of  the  water  rights  at  Lock  15 
is  sound  and  logical  in  its  fundamental  approach.  The  pos¬ 
sibility  of  developing  three  low-head  dams  at  Lock  14,  Lock 
15  and  Lock  18  was  considered  by  the  witness  as  against 
two  high-head  dams  at  Mitchell  and  Jordan  (Petitioner’s 
App.  726-727).  The  apparent  1913  present  worth  of  these 
three  run-of-river  sites  was  computed  by  the  witness  to  be : 
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Lock  14— $2,400,000;  Lock  15— $1,500,000 ;  Lock  18— $3j- 
200,000,  or  a  total  for  the  three  plant  development  of 
$7,100,000  (Petitioner’s  App.  735,  737;  Exhibit  No.  37 )|. 
Lock  15,  having  been  acquired  in  the  consolidation,  Jordah 
Dam,  on  the  site  of  Lock  18,  could  be  developed  to  a  higher 
head  and  in  the  two  project  development  the  witness  coinj- 
puted  the  apparent  1913  present  worth  of  Mitchell  to  b£ 
$2,900,000  and  Jordan  $4,600,000,  a  total  of  $7,500,000  of 
$400,000  in  excess  of  the  three-dam  development  (Petitionj- 
er’s  App.  735-737).  Mitchell  Dam  was  constructed  at  a 
point  in  the  Coosa  River  which  would  have  been  submerged 
beneath  the  pool  formed  by  a  development  of  the  Lock  lqi 
site  (Exhibit  No.  15).  Furthermore,  the  Mitchell  Dani 
project  utilizes  the  Lock  14  site.  In  view  of  this  situation^ 
the  witness  computed  the  water  rights  values  for  Mitchelj 
Dam  and  for  Lock  14  and  subtracted  the  latter  from  th^ 
former  in  order  to  obtain  the  contribution  made  by  th4 
water  rights  at  Lock  15  to  the  Mitchell  Dam  project. 

The  excess  value  of  Mitchell  over  Lock  14  was  by  arith¬ 
metical  subtraction  determined  as  $500,000.  The  excess  value 
of  Jordan  over  Lock  18  was  determined  by  the  same  method! 
to  be  $1,400,000,  making  the  total  benefits  of  Lock  15  th^ 
sum  of  $1,900,000  (Petitioner’s  App.  735,  737).  The  witnessj 
then  made  one  of  the  most  important  steps  in  his  analysis! 
and  a  step  which  was  primarily  based  upon  the  expert 
judgment  and  experience  of  the  witness.  He  stated  that  had 
he  been  advising  a  public  utility  client  as  to  what  it  could 
afford  to  pay  for  these  water  rights  in  1913,  he  certainlyj 
would  not  have  told  that  prospective  purchaser  that  it! 
should  pay  all  of  that  prospective  savings  which  had  been 
determined  (Petitioner’s  App.  738,  739).  The  1913  present 
worth  figures  above  stated  had  already  previously  been 
heavily  discounted  by  the  witness  by  taking  the  present! 
worth  of  those  savings  rather  than  the  arithmetical  sum  of  | 
the  savings  (Petitioner’s  App.  738).  The  arithmetical  sum 
of  the  expected  savings  for  a  period  of  fifty  years  ran  in! 
excess  of  $100,000,000,  whereas,  by  taking  the  1913  present. 
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worth  this  figure  came  down  to  approximately  $10,000,000 
(Petitioner’s  App.  738).  However,  the  witness  testified 
that  this  was  not  the  only  discount  that  he  would  have  to 
take  into  account  as  he  would  certainly  not  have  advised  a 
client  that  it  was  justified  in  paying  an  amount  equal  to  all 
of  the  expected  saving  or  present  worth  (Petitioner’s  App. 
738,  739).  At  this  point,  the  witness  exercised  his  expert 
judgment  and  opinion  and  stated  that  he  would  have  ad¬ 
vised  the  prospective  purchaser  that  it  would  not  be  justi¬ 
fied  in  paying  more  than  one-half  of  the  1913  present  worth 
of  the  sites,  namely,  for  Mitchell  $1,450,000;  Jordan  $2,- 
300,000;  Lock  14 — $1,200,000 ;  Lock  15— $750,000;  Lock  18 
— $1,600,000  (Petitioner’s  App.  738,  739).  The  witness 
then  used  these  last  figures,  representing  his  judgment  or 
opinion,  rather  than  any  arithmetical  calculation  (Petition¬ 
er’s  App.  739),  in  determining  the  value  of  the  water  rights 
at  Lock  15  to  the  extent  that  the  same  contributed  to  the 
Mitchell  Dam  project.  The  excess  value  of  Mitchell  over 
Lock  14,  or  the  value  contributed  to  the  Mitchell  property 
by  Lock  15,  was  determined  on  the  basis  of  these  figures  to 
be  reasonably  worth  to  a  prospective  purchaser  $250,000 
(Petitioner’s  App.  739). 

The  witness  approached  the  problem  from  the  point  of 
view  of  a  prospective  purchaser  and  his  entire  study  was 
an  attempt  to  determine  what  he  would  have  advised  the 
prospective  purchaser  in  1913  that  it  would  have  been  justi¬ 
fied  in  paying  for  each  of  these  sites  at  the  time  they  were 
acquired  (Petitioner’s  App.  663-664).  In  making  this  ap¬ 
proach,  the  witness  stated  that  a  utility,  the  prospective 
purchaser,  would  examine  the  comparative  cost  of  supply¬ 
ing  its  needs  from  available  power  sites  with  the  cost  of 
securing  that  power  from  other  sources  (Petitioner’s  App. 
762).  As  shown  by  the  witness’  testimony,  this  is  a  simple 
and  obvious  test  to  determine  whether  the  hydro  plants 
could  be  economically  and  feasibly  developed.  The  State 
of  Alabama  being  a  large  coal  producing  area  the  inescap¬ 
able  comparison  was  with  power  produced  by  a  steam  plant 
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with  coal  as  a  fuel.  However,  this  examination  of  the  com¬ 
parative  cost  of  power  from  alternate  sources  was  not  the 
only  factor  considered  by  the  witness  in  determining  the 
value  of  these  power  sites.  The  witness  explained  the  major 
factors  which  would  determine  the  value  of  the  water  pow^r 
sites  on  the  Coosa  River : 

| 

“The  major  factors  which  determine  the  value  Of 
these  water  power  sites,  and  which  we  must  reestablish 
as  of  a  1913  point  of  view,  are : 

“1.  The  market  and  the  ability  of  the  market  to  ab¬ 
sorb  the  power. 

“2.  The  number  and  size  of  the  new  hydro  plants 
to  be  brought  in  on  the  system,  the  available  capac¬ 
ity,  and  the  schedule  of  development  of  these  sit^s 
which  were  already  owned  by  the  company. 

“3.  The  construction  costs  which  would  be  incurred 
in  the  development  of  these  hydro  plants,  and  the  asso¬ 
ciated  operating  and  annual  carrying  costs. 

“4.  The  cost  of  providing  this  power  from  the  most 
effective  alternative  source.  In  this  case  that  would  be 
from  steam  plants.  Consideration  of  the  costs  of  powejr 
from  alternative  steam  plants  necessarily  involves  thb 
determination  of  the  capital  cost  of  constructing  such 
alternative  steam  plants,  and  the  annual  operating 
costs  taking  into  consideration,  the  improvement  ip 
efficiency  which  could  have  been  foreseen  in  1913.  ” 
(Petitioner’s  App.  666.) 

I 

In  the  witness’  subsequent  testimony  he  takes  up  and 
explains  in  detail  the  factors  mentioned  and  considered  by 
him.  In  considering  the  factor  of  load  growth  the  witnesj? 
made  a  detailed  study  of  the  records  of  the  petitioner  with 
respect  to  anticipated  loads  and  used  as  a  basis  for  tlii$ 
study  estimates  made  in  1913  and  prior  thereto  by  different 
engineers  previously  employed  by  the  petitioner  and  wh<|> 
were,  at  the  time  such  estimates  were  made,  wholly  familiar 
with  the  load  conditions.  In  this  connection,  the  witness 
presented  a  chart  (Exhibit  No.  22)  showing  the  record 
growth  of  the  electric  load  in  six  southern  states  prior  tq 
1913,  Aid  showing  the  witness’  estimate  of  the  growth  t<j 
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be  expected  on  this  system  at  that  date  (Petitioner’s  App. 
669). 

In  his  discussion  of  the  third  factor  considered  by  him, 
namely,  the  probable  construction  cost  of  the  hydro  proj¬ 
ects  on  the  Coosa  River,  the  witness  stated  that  it  would 
be  impossible  at  this  date  to  make  a  completely  independent 
analysis  of  the  conditions  that  surrounded  each  one  of  the 
hydro  projects,  which  analysis  would  be  necessary  in  de¬ 
termining  the  probable  construction  costs  of  such  projects 
(Petitioner’s  App.  672,  673).  However,  the  witness  found 
that  Petitioner  had  made  these  preliminary  surveys  of  the 
plants  of  each  of  these  sites  and  had  estimated  the  quan¬ 
tity  and  unit  cost  for  the  construction  of  such  projects  (Pe¬ 
titioner’s  App.  673)  and  stated  that  his  estimate  of  the 
cost  of  these  projects  did  not  materially  differ  from  the 
estimates  by  engineering  firms  prior  to  1913.  In  connec¬ 
tion  with  this  testimony  the  witness  presented  Exhibit  No. 
23  which  showed  the  judgment  or  opinion  of  the  witness 
as  to  the  amounts  which  he  would  have  estimated  in  1913 
as  the  construction  cost  of  the  projects  shown  on  that  ex¬ 
hibit.  The  exhibit  shows  the  hydro  land  cost  and  the  hydro 
plant  construction  cost  separately  and  the  total  of  the  two. 
It  further  shows  the  transmission  investment  that  would 
be  associated  with  each  of  these  developments,  being  an 
amount  sufficient  to  connect  the  power  site  to  the  trans¬ 
mission  ring  bus;  a  necessary  investment,  whether  steam 
or  hydro  was  used  (Petitioner’s  App.  677). 

In  further  developing  the  estimated  cost  of  the  property 
and  property  rights  involved  in  the  Mitchell  Dam  project, 
the  witness  presented  a  table  and  a  chart  (Exhibits  No.  24 
and  No.  25,  Petitioner’s  App.  677,  678,  679,  680),  showing 
a  comparison  of  the  cost  of  various  steam  plants  about  the 
year  1913.  This  study  by  the  witness  led  to  the  conclusion 
that  the  cost  per  kilowatt  of  installed  capacity  of  steam 
plants  was  $65.00  for  the  period  from  1911  to  1914.  This 
study  took  into  account  that  even  in  1913,  the  date  of  the 
valuation  of  the  hydro  properties,  there  was  a  history  of 
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improved,  efficient  and  standard  generating  equipment  in 
the  production  of  electric  power  by  steam  (Petitioner’s 
App.  681,  6S2;  Exhibits  No.  24  and  No.  25).  This  portion 
of  the  witness’  testimony  was  illustrated  by  a  graph  en¬ 
titled  “Prediction  of  Steam  Station  Fuel  Economy”  whiich 
was  offered  and  received  in  evidence  as  Exhibit  No.  i  26 
(Petitioner’s  App.  683).  j 

With  the  foregoing  having  been  established,  the  vjdt- 
ness  then  proceeded  to  a  determination  of  the  value  of  (he 
various  water  power  sites  on  the  Coosa  TCiver,  including 
the  Mitchell  Dam  site  and  the  water  rights.  The  possibility 
of  developing  three  low-head  dams  at  Lock  18,  Lock  15  a(id 
Lock  14  was  considered  by  the  witness  as  against  the  t(vo 
high-head  dams  at  Jordan  and  Mitchell,  and  an  econonhic 
study  was  made  in  this  connection  to  determine  when  e^ch 
of  these  sites  should  be  developed  and  what  the  ccononjiic 
installation  should  be  at  each  of  the  sites  in  order  to  con¬ 
form  with  the  expected  load  shown  in  Exhibit  No.  22  (Pe¬ 
titioner’s  App.  726,  727,  669).  The  studies  which  formjed 
the  basis  of  this  witness’  testimony  are  characterized  bv 
conservatism.  This  is  illustrated  bv  the  witness’  refusal 
to  accept  either  the  full  arithmetical  savings  or  the  fijill 
1913  present  worth  of  the  hydro  systems  as  being  t'le 
amount  which  a  prospective  purchaser  would  be  justified 
in  paying  for  those  systems  and  by  the  exercise  of  his  own 
judgment  and  opinion  in  discounting  the  1913  present  worth 
by  fifty  per  cent.  This  discount  was  based  upon  the  wit¬ 
ness’  experience  as  a  consulting  engineer  in  problems  bf 
this  nature  and  having  acted  on  behalf  of  both  sellers  aiid 
purchasers  in  these  matters  (Petitioner’s  App.  737-7391). 
Every  effort  was  made  by  the  witness  to  avoid  any  appli¬ 
cation  of  “hind-sight”  (Petitioner’s  App.  666). 

In  his  studies,  the  witness  utilized  a  figure  of  7%%  f0r 
interest.  This  cost  of  money  is  supported  by  the  testimony 
of  Petitioner’s  witness,  George  D.  Woods,  an  investment 
banker,  Vice  President  and  Director  of  the  First  Bostojn 
Corporation,  and  with  many  years’  experience  in  the  i^- 
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vestment  banking  business  (Petitioner’s  App.  622).  The 
witness  Woods  testified  that  Petitioner  during  the  period 
1908-1913  could  have  expected  to  obtain  money  at  approxi¬ 
mately  IV^/o  (Petitioner’s  App.  624). 

Testifying  from  his  experience  and  knowledge,  the  wit¬ 
ness  stated  that  there  was  no  market  in  the  usual  sense 
of  the  word  for  properties  of  this  nature  and  that  in  the 
absence  of  values  fixed  by  purchasers  and  sellers  of 
similar  properties,  other  methods  of  valuation  must  be  used 
(Petitioner’s  App.  663-664).  He  further  testified  that  even 
if  evidence  of  a  large  number  of  sales  was  available,  it 
would  still  be  difficult  to  apply  such  evidence  in  determining 
the  value  in  a  specific  case,  because  of  the  great  influence 
local  conditions  have  on  the  cost  of  development  and 
because  of  the  necessarily  detailed  comparison  of  all  fac¬ 
tors  that  entered  into  the  development  (Petitioner’s  App. 
664).  His  position  w^as  further  summed  up  by  stating  that 
in  the  last  analysis  the  so-called  market  value  of  a  site  for 
hydro-electric  development  bears  a  very  close  relationship 
to  the  value  that  site  would  have  to  a  prospective  purchaser 
(Petitioner’s  App.  664).  The  entire  testimony  of  the  wit¬ 
ness  is  the  opinion  of  an  expert  in  matters  of  this  nature 
as  to  the  actual  reasonable  value  of  the  water  rights  and 
what,  in  his  opinion,  would  have  been  a  reasonable  price 
to  pay  therefor. 

The  witness  testified  that  the  method  used  by  him  was 
the  exact  approach  used  by  a  utility  when  seeking  to  pur¬ 
chase  properties  of  this  nature,  in  other  words,  it  was  the 
usual  method  of  practice  by  business  men  in  such  instances 
(Petitioner’s  App.  762).  In  keeping  with  such  principle, 
the  witness  gave  his  expert  opinion  as  to  the  actual  reason¬ 
able  worth  of  the  wrater  rights,  that  is,  he  reached  a  deter¬ 
mination  of  what  a  purchaser  would  be  justified  in  paying 
for  such  rights.  The  conclusion  reached  by  the  witness 
represents  his  own  independent  judgment  and  opinion  as 
an  expert  in  matters  of  this  kind,  after  considering  all  of 
the  necessary  factors. 
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The  relevant  evidence  is  undisputed  that,  to  the  extent 
they  contributed  to  Mitchell  Dam  in  the  two  high  dam  plan 
of  development,  the  value  of  the  water  rights  at  Loci):  15 
was  $250,000. 

m. 

I 

Dixie  Construction  Company  fee  $183,540.15 

This  specification  of  error  involves  an  amount  of  $1$3,- 
540.15  paid  by  Petitioner  to  Dixie  Construction  Company 
as  a  fee  for  the  construction  of  the  project  under  considera¬ 
tion,  pursuant  to  a  contract  between  Petitioner  and  !the 
Dixie  Company  dated  January  30,  1919  and  shown  as  Ex¬ 
hibit  B  of  the  Preliminary  Accounting  Report  of  the  Com¬ 
mission  Staff  (Petitioner’s  App.  149)  and  to  requisition  or 
letter  authorizing  the  construction  of  this  project  dated 
July  15,  1921  (Petitioner’s  App.  149).  Construction  of 
Project  No.  82  was  begun  on  August  1, 1921  and  completed 
on  August  15, 1923. 

At  the  time  the  Dixie  Company  entered  upon  the  con¬ 
struction  of  Project  No.  82,  it  was  the  wholly  owned  sub¬ 
sidiary  of  Petitioner  and  remained  as  such  for  a  period 
of  four  and  one-half  months  thereafter,  until  January!  1, 
1922,  when  Petitioner  sold  its  entire  interest  in  the  Dixie 
Company  to  Winona  Coal  Company,  a  subsidiary  of  Ala¬ 
bama  Traction,  Light  &  Power  Company,  which  owned  aljso 
a  controlling  interest  in  the  stock  of  Petitioner.  Re  Alabama 
Rower  Co.,  P.  U.  R.  1932D,  345,  360;  Alabama  Power  Co. jv. 
McNinch,  68  Apps.  D.  C.  132,  94  F.(2d)  601.  At  the  time  pf 
such  sale,  the  Dixie  Company  had  a  surplus  of  $48,975.55, 
Document  92,  Part  30,  p.  264,  70th  Cong.,  1st  Sess.  (Peti¬ 
tioner’s  Supp.  App.  xvii).  Prior  to  the  date  such  surplus 
was  determined,  Dixie  Construction  Company  had  paid  qo 
dividends  (Petitioner’s  Supp.  App.  xviii).  During  the  pericjd 
of  the  ownership  by  Petitioner  of  the  Dixie  Company,  its 
officers  and  directors  were  also  officers  and  directors  pf 
Petitioner. 
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On  these  facts  the  Commission  held  that  the  Dixie  Com¬ 
pany  was  but  a  department  of  Petitioner,  “maintained  dur¬ 
ing  the  construction  of  this  and  other  of  its  utility  projects 
with  a  view  to  obtaining  emoluments  and  profits  not  other¬ 
wise  allowable  under  the  law”.  (Opinion  No.  4,  P.  U.  R., 
1932D,  at  page  361).  (Petitioner’s  App.  581.)  This  Court, 
in  its  opinion  in  the  interlocutory  proceedings,  upheld  the 
decision  of  the  Commission  on  the  ground  there  was  sub¬ 
stantial  evidence  to  support  the  Commission’s  decision  in 
this  respect  (68  Apps.  D.  C.  132;  94  F.  (2d)  at  p.  617).  It 
is  respectfully  and  earnestly  contended  that  there  is  no 
evidence  in  this  record  justifying  the  conclusion  of  the  Com¬ 
mission  or  this  Court  in  this  respect.  A  brief  resume  of  the 
facts  controlling  this  matter  will  disclose  this  lack  of  evi¬ 
dence. 

The  Dixie  Company  was  organized  under  the  laws  of 
Delaware  on  September  10,  1917,  as  a  wholly  owned  sub¬ 
sidiary  of  Petitioner.  In  the  organization  of  this  corpora¬ 
tion,  there  is  no  evidence,  no  charge  nor  room  for  a  charge 
that  its  creation  was  for  the  purpose  of  evading  the  provi¬ 
sions  of  a  law  vet  to  be  enacted.  On  the  eontrarv,  it  must 
be  presumed  the  organization  of  the  Dixie  Company  as  a 
subsidiary  of  Petitioner  was  proper,  as  it  conformed  to  the 
public  policy  of  the  State  of  Alabama,  under  the  laws  of 
which  Petitioner  was  organized.  State  v.  National  Cash 
Credit  Association,  224  Ala.  629,  633, 141  So.  541,  545. 

While  a  statement  of  the  reasons  moving  Petitioner  to 
organize  the  Dixie  Company  would  seem  to  be  unnecessary, 
attention  is  invited  to  the  testimony  of  the  witness  0.  G. 
Thurlow  (Petitioner’s  App.  166-172)  in  this  respect.  Sum¬ 
marized,  this  testimony  shows  the  experience  of  Petitioner 
to  have  been  that  doing  its  own  construction  work  interfered 
with  its  business  as  a  utility  operator ;  the  esprit  de  corps  of 
the  personnel  of  a  separate  construction  company  was  higher 
and  its  work  more  efficient  than  that  of  a  construction  de¬ 
partment  of  a  company  whose  principal  business  was  of  a 
wholly  different  character;  the  construction  work  was  done 
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by  a  separate  construction  corporation  at  a  lower  cost  \  and 
the  construction  of  this  and  other  projects  by  the  ()ixie 
Company  was  of  distinct  benefit  to  Petitioner.  The  advan¬ 
tages  of  a  separate  company  for  construction  purposes  so 
pointed  out  by  this  witness,  afford  ample  legal  authority 
for  creating  the  Dixie  Company,  if  any  were  needed.  Lud¬ 
low  v.  Goodyear  Tire  <&  Rubber  Co.  of  Alabama,  238  Aid.  35, 
38  (parag.  5),  189  So.  78,  80. 

Likewise,  the  making  of  the  general  contract  (Petitioner’s 
App.  Ill)  under  which  Project  No.  82  was  constructed 
cannot  be  designated  as  a  device  to  evade  the  provisions  of 
the  Federal  Water  Power  Act  of  1920  with  respect  to 
original  cost.  That  contract  was  entered  into  on  January 
30, 1919,  approximately  a  year  and  a  half  before  the  W^ater 
Power  Act  became  a  law.  It  cannot  be  reasonably  urged 

that  at  the  time  this  contract  was  made  either  the  Petitioner 
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or  the  Dixie  Company  had  in  mind  the  probable  enactipent 
of  a  law  that  would  be  so  construed  as  to  deprive  it  o^  its 
lawful  rights  accruing  thereunder.  While  it  is  true,  th^  re¬ 
quisition  or  letter  to  the  Dixie  Company  to  construct  Prcjject 
No.  82  was  not  issued  until  July  15,  1921,  such  ordeii  re¬ 
ferred  to  and  was  controlled  by  the  provisions  of  the  jeon- 
tract  of  January  30,  1919.  The  fact  that  this  requisition 
“was  a  letter  of  a  few  lines”  (94  F.  (2d)  page  617)  does!  not 
afford  evidence  that  the  parties  to  the  contract  were  not 
dealing  in  entire  good  faith  and  as  separate  legal  entities. 

The  contract  of  January  30,  1919  (Sec.  2)  expressly  pro¬ 
vided  for  just  such  procedure,  as  follows: 

“The  particular  work  to  be  done  by  the  Construction 
Company  from  time  to  time  shall  be  designated  by  j  the 
Power  Company  in  requisitions  on  or  letters  addressed 
to  the  Construction  Companv.  ...”  (Petitioner’s  App. 
111.) 

i 

Conceding  (which  Petitioner  does  not)  that,  as  the  C|om- 
mission  holds,  the  Dixie  Company  was  a  department!  of 
Petitioner  because  of  Petitioner’s  stock  ownership  and  con- 
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trol  of  the  Dixie  Company,  then  the  Dixie  Company  ceased 
to  be  such  a  department  upon  the  sale  by  Petitioner  of  its 
entire  interest  in'  such  company  on  January  1,  1922,  four 
and  one-half  months  after  construction  work  on  this  project 
had  begun  and  at  a  time  when  the  surplus  of  the  Dixie  Com¬ 
pany  was  $48,975.55.  Assuming  that  this  surplus  of  the 
Dixie  Company  was  earned  entirely  from  construction  work 
on  Project  No.  82  (which  is  an  unfair  assumption  in  view 
of  the  fact  the  Company  was  engaged  in  work  on  other 
projects),  Petitioner’s  power  for  making  a  further  profit 
was  completely  foreclosed  by  the  sale  of  its  interest  in  the 
Dixie  Company.  The  result  of  applying  the  principle  laid 
down  by  the  Commission,  assuming  the  entire  surplus  of 
the  Dixie  Company  at  the  time  of  the  sale  was  derived  from 
construction  work  done  on  Project  No.  82,  would  be  that 
$134,564.60  (total  fee  less  surplus  at  the  time  the  sale)  was 
entirely  free  from  mala  fides  and  allowable  as  proper  cost 
of  the  project. 


LEGAL  ARGUMENT. 

I. 

The  Cost  of  the  Properties  Acquired  in  the  1913  Consolida¬ 
tion  is  Determined  by  the  Value  of  Such  Properties  So 
Acquired. 

A. 

The  cost  of  property  acquired  in  a  consolidation  is  the  value 
of  the  securities  issued  by  the  consolidated  corporation 
for  such  property. 

Petitioner  and  Respondent  are  in  accord  as  to  the  above 
stated  proposition  of  law  and  in  Respondent’s  Opinion  No. 
4  this  proposition  is  admitted  to  be  correct  (Petitioner’s 
App.  571-572,  793-794).  This  Court  recognized  and  ap¬ 
proved  this  proposition  of  law  in  its  decision  in  the  Mc- 
Ninch  Case  [68  Apps.  D.  C.  132,  94  Fed.  (2d)  601].  The 
proposition  is  so  fundamental  that  in  view  of  the  recog- 
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nition  thereof  by  Respondent,  Petitioner  feels  it  unneces¬ 
sary  to  burden  this  Court  with  either  review  or  citation  of 
legal  authorities.  \ 


The  value  of  securities  issued  in  a  consolidation  for  prop¬ 
erty  acquired  in  the  consolidation  is,  in  the  absence  of 
established  market  value  of  such  securities,  equal  tp  the 
value  of  the  property  so  acquired. 

Respondent,  in  its  Opinion  No.  4,  agrees  to  the  correct¬ 
ness  of  the  above  stated  proposition  when  it  says  “Tjliat 
aside  from  a  value  created  by  actual  buying  and  selling  on 
the  market,  which  is  here  admittedly  absent,  the  valu^  of 
stock  depends  upon  the  value  of  the  net  corporate  assets 
behind  it”  (Petitioner’s  App.  570)  and  again,  “Asl  to 
Mitchell  Project  lands  acquired  by  licensee  in  the  merger, 
.  .  .  .,  we  agree  that  its  cost  to  the  licensee  was  the  actlual 
value  of  the  stock  exchanged  for  it.  This,  we  may  assiime 
in  the  absence  of  evidence  to  the  contrary,  was  at  l^ast 
equal  to  the  fair  market  value  of  the  land”  (Petitioner’s 
App.  571).  In  view  of  the  complete  accord  between  Peti¬ 
tioner  and  Respondent  on  this  proposition,  Petitioner  agjain 
refrains  from  unnecessary  citation  of  authorities. 

I 

0.  j 

i 

The  value  of  properties  acquired  in  a  consolidation  is  to  be 
measured  by  their  value  or  use  to  the  consolidated  com¬ 
pany. 

I 

It  is  either  upon  the  recognition  of  this  principle  of  lgw 
or  upon  its  application  to  the  facts  in  this  case  that  Peti¬ 
tioner  and  Respondent  find  themselves  at  issue.  The  cor¬ 
rectness  of  the  above  stated  proposition  of  law  is  so  w^ll 
affirmed  that  Petitioner  believes  it  must  be  upon  application 
of  such  principle  to  the  facts  that  issue  arises  with  Re¬ 
spondent.  Atlanta  B.  &  C.  R.  Co.  v.  U.  S.,  37  F.  (2d)  401, 
402  [Reversed  on  other  grounds  282  U.  S.  522  (75  L.  ed. 
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513)],  12  F.  Sup.  782,  296  U.  S.  33  (80  L.  ed.  25) ;  See  v.  Hep- 
penheimer  (N.  J.),  69  N.  J.  E.  36,  61  Atl.  843, 848-849;  Cleve¬ 
land „  Cincinnati,  Chicago  <£  St.  Louis  Ry.  Co.  v.  Backus, 
154  U.  S.  439,  444  (38  L.  ed.  1041) ;  Grant  v.  East  <&  West  R. 
Co.  (C.  C.  A.  5th),  54  F.  569,  576  (construing  Alabama  Con¬ 
stitution  and  statutes). 

Petitioner  has  pointed  out  at  length  in  its  argument  on 
the  facts  that  application  of  this  principle  to  the  facts 
in  this  case  requires  a  valuation  of  the  securities  issued 
in  the  consolidation  by  a  valuation  of  the  properties 
acquired  in  their  relationship  to  the  comprehensive  two 
high  dam  plan  of  development.  The  properties  of  the  con¬ 
stituent  companies,  prior  to  the  consolidation,  may  have 
had  one  value,  and  after  being  brought  into  the  consoli¬ 
dated  picture,  such  properties  may  have  an  entirely  dif¬ 
ferent  and  greater  value.  Fletcher  Cyclopedia  Corpora¬ 
tions,  Vol.  11,  Sec.  5215,  pp.  523,  526.  Atlanta,  B.  &  C.  R. 
Co.  v.  U.  S.,  37  F.  (2d)  401,  402  [Reversed  on  other  grounds 
282  U.  S.  522  (75  L.  ed.  513)]  cc.  12  F.  Sup.  782,  296  U.  S. 
33  (80  L.  ed.  25) ;  See  v.  Heppenheimer  (N.  J.),  69  N.  J.  E. 
36,  61  Atl.  843,  848-849;  Cleveland ,  Cincinnati,  Chicago  & 
St.  Louis  Ry.  Co.  v.  Backus ,  154  U.  S.  439,  444  (38  L.  ed. 
1041) ;  Grant  v.  East  <£  West  R.  Co.  (C.  C.  A.  5th),  54  F. 
569,  576  (construing  Alabama  Constitution  and  statutes). 

Petitioner  has  pointed  out  in  its  argument  on  the  facts 
that  the  properties  of  the  consolidated  company  were 
entirely  different  from  those  owned  by  the  three 
companies,  control  of  which  was  acquired  by  the  Trac¬ 
tion  Company  for  $1,650,000  ($882,500).  The  properties 
of  the  consolidated  company  included  an  entirely  new  dam 
site  owned  by  a  fourth  company,  namely  Lock  18,  and  made 
possible  the  complete  distribution  of  the  water  rights  at 
Lock  15  to  Mitchell  Dam  and  Jordan  Dam.  Indeed,  at  the 
time  control  was  acquired  by  the  Traction  Company,  old 
Alabama  Power  Company  did  not  own  all  of  the  lands  em¬ 
braced  in  Mitchell  Dam  site  (Petitioner’s  App.  421-423,  446- 
459).  Each  of  the  dam  sites  acquired  by  the  consolidated 
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company  contributed  not  merely  its  value  as  an  inde¬ 
pendent  project,  but  its  proportionate  value  of  the  entire 
value  flowing  from  the  unified  development.  In  the  lan¬ 
guage  of  the  Supreme  Court  of  the  United  States  “Thi^  is 
no  denial  of  the  mathematical  proposition  that  the  wh^le 
is  equal  to  the  sum  of  all  of  its  parts,  because  there  i$  a 
value  created  by  and  resulting  from  the  combined  operation 
of  all  of  its  parts  as  one  continuous  line.  This  is  something 
which  does  not  exist,  and  cannot  exist,  until  the  combina¬ 
tion  is  formed.”  Cleveland,  Cincinnati ,  Chicago  &  St. 
Louis  Ry.  Co.  v.  Backus,  154  U.  S.  439,  444  (38  L.  ed.  104^.). 
To  hold,  as  Respondent  did,  that  the  value  of  the  prop¬ 
erties  of  the  consolidated  company  is  to  be  measured  jby 
the  cost  to  the  Traction  Company  of  acquiring  control  |of 
three  of  the  constituent  companies  is  to  misapply  the  prin¬ 
ciples  of  law  applicable  to  the  facts  in  this  case. 

The  only  possible  reason  for  Respondent  so  holding]  is 
found  in  the  dicta  of  this  Court  in  its  decision  in  Alabama 
Power  Company  v.  McNinch  et  al.,  68  Apps.  D.  C.  132,  p4 
F.  (2d)  601,  615,  in  which  it  was  stated  that  with  respect  (to 
the  lands  owned  by  Alabama  Power  Company  prior  to  the 
consolidation,  value  was  of  no  importance,  cost  to  that  com¬ 
pany  being  controlling  and  with  respect  to  the  lands  ac¬ 
quired  in  the  consolidation,  the  value  found  by  the  Commis¬ 
sion  for  Parcel  214  included  the  added  value  attributable  to 
unified  control.  The  basis  for  such  statement  was  appar¬ 
ently  the  opinion  of  this  Court  that  the  original  owners  d>f 
the  land  were  well  aware  of  the  value  of  their  properties 
for  hydro  electric  purposes  and  of  their  value  to  the  Trac¬ 
tion  Company.  Apparently  the  original  owners  referred  to 
were  the  owners  of  the  undeveloped  sites  at  Locks  12,  314 
and  15,  for  it  is  the  consideration  paid  for  control  of  tho-sje 
sites  that  is  used  by  Respondent  as  the  measure  of  value  qf 
the  assets  of  the  consolidated  company.  Petitioner  believes 
that  this  Court  inadvertently  overlooked  the  fact  that  th|e 
original  owners  of  the  properties,  control  of  which  was  ac¬ 
quired  by  the  Traction  Company  in  the  transaction  in  ques¬ 
tion,  were  not  the  same  as  the  original  owners  of  all  of  thje 
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lands  acquired  by  the  consolidated  company  and  woven  by 
it  into  a  comprehensive  two  high  dam  system.  The  very 
site  upon  w'hich  one  of  the  high  dams  is  located,  Jordan 
Dam,  was  not  owned  by  the  owners  referred  to  nor  was 
Mitchell  dam  site  itself  owned  at  the  time  control  was  ac¬ 
quired  by  the  Traction  Company. 

Moreover,  the  consideration  paid  by  the  Traction  Company 
for  control  of  the  sites  at  Locks  12, 14, 15  and  one  abutment 
at  Lock  7  does  not  truly  represent  the  price  which  would 
have  been  paid  by  a  buyer  to  a  seller  who  was  -willing,  but 
not  obligated  to  sell,  and  -who  was  in  a  position  to  command 
from  the  buyer  the  full  value  of  the  properties.  The  com¬ 
panies  acquired  by  the  Traction  Company  were  owned  by 
local  citizens  of  Alabama  who  had  no  capital  to  develop  the 
properties  owned  and  -were  unable  to  raise  such  capital 
(Petitioner’s  App.  417,  420,  469-470,  486-488).  Such  stock¬ 
holders  were,  therefore,  in  a  position  of  being  unable  to 
obtain  any  benefit  whatever  from  the  properties  unless  they 
sold  such  properties.  What  is  even  more  important  is  the 
fact  that  these  owners  owned  only  a  portion  of  the  prop¬ 
erties  necessary  for  a  comprehensive  development  of  the 
river.  They  did  not  own  the  site  at  Mitchell  Dam  (Peti¬ 
tioner’s  App.  421-423,  446-459)  and  they  did  not  own  the 
site  at  Lock  18  (Petitioner’s  App.  422).  To  make  the  posi¬ 
tion  of  the  sellers  even  more  insecure,  the  three  corpora¬ 
tions  involved  were  not  themselves  in  common  ownership. 
They  had  reached  no  agreement  as  to  the  respective  values 
of  the  properties  as  between  themselves,  as  shown  by  the 
extensive  litigation  over  the  proceeds  of  the  sale  following 
the  purchase  by  the  Traction  Company.  Lay  v.  Hohenberg, 
200  Ala.  485,  76  So.  427. 

The  sellers  were  not  in  a  position  to  command  from  the 
buyer  the  full  value  of  the  properties  and  the  considera¬ 
tion  paid  by  the  Traction  Company  for  control  of  the  prop¬ 
erties  can  in  no  way  be  considered  the  sole  measure  of  the 
market  value  of  those  properties. 

The  cost  which  is  to  be  determined  in  this  proceeding  is 
not  cost  to  the  Traction  Company  but  is  cost  to  the  licensee, 
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that  is  the  consolidated  company  of  1913.  The  considera¬ 
tion  paid  by  the  Traction  Company  is  not  the  measure  iof 
the  value  of  the  assets  owned  by  the  companies  over  which 
the  Traction  Company  acquired  control. 

In  the  case  of  Atlanta  B.  <&  C.  B.  Co.  v.  United  States,  ;28 
Fed.  (2d)  885,  certain  railroads,  now  owned  by  the  A.  B. 
&  C.  R.  Company,  -were  sold  at  foreclosure  to  representa¬ 
tives  of  the  bondholders  who  proposed  to  organize  a  corpo¬ 
ration,  the  A.  B.  &  C.  R.  Company,  to  take  over  and  operate 
them.  The  new  corporation  was  to  issue,  in  return  for  tjie 
properties,  its  preferred  stock  and  150,000  shares  of  cojn- 
mon  stock  without  par  value.  The  preferred  stock  was  ito 
be  used  to  pay  the  bondholders  and  the  common  stock  w^is 
to  be  sold  to  the  Atlantic  Coast  Line  Railroad  Compahy 
for  $4,800,000  and  its  guaranty  of  the  principal  and  divi¬ 
dends  of  the  preferred  stock.  The  A.  B.  &  C.  Company  un¬ 
dertook  to  set  up  its  accounts  in  compliance  wTith  the  Inter¬ 
state  Commerce  Commission’s  classification.  Since  i!ts 
entire  stock  was  exchanged  for  the  properties,  it  proposed 
to  value  them  on  the  basis  of  the  valuation  made  by  the 
Interstate  Commerce  Commission  several  years  before. 
The  Bureau  of  Accounts  insisted  that  the  value  of  the  pre¬ 
ferred  stock  plus  the  amount  paid  by  the  Atlantic  Coapt 
Line  Company  for  the  common  stock  represented  the  entire 
value  of  the  properties.  The  court  held  that  the  valuation 
of  the  stock  and  offsetting  entries  as  to  investment  should 
be  fixed  on  the  basis  of  the  fair  cash  value  of  the  property 
acquired  in  exchange  for  the  stock  as  of  the  date  of  ijts 
acquisition  and  not  on  the  basis  of  what  was  paid  by  the 
Atlantic  Coast  Line  Company  for  the  stock.  The  couj-t 
further  held  that  to  fix  the  value  of  the  stock  and  the  off¬ 
setting  investment  entry  on  the  basis  of  what  was  paid  fer¬ 
tile  stock  of  the  accounting  railroad  without  a  hearinjg 
would  be  arbitrary  and  unlawful.  After  this  decision  the 
Interstate  Commerce  Commission  granted  a  hearing  but 
refused  to  consider  any  evidence  of  value  except  the  undis¬ 
puted  total  of  the  preferred  stock  and  what  was  actualljy 
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paid  for  the  common  stock.  On  second  appeal  [Atlanta 
B.  &  C.  R.  Co.  v.  United,  States,  37  Fed.  (2d)  401]  the  court 
held  that  the  Commission  was  in  error  in  insisting  that  such 
was  the  only  possible  figure  to  represent  the  investment  in 
the  railroads.  It  was  held  that  the  actual  value  of  the  rail¬ 
roads  diminished  by  the  undisputed  value  of  the  preferred 
stock  represented  the  investment  in  the  common  stock,  and 
that  the  cash  payments  by  the  Atlantic  Coast  Line  in  ac¬ 
quiring  the  common  stock  did  not  necessarily  measure  its 
value,  that  it  was  evidence  but  not  the  exclusive  nor  conclu¬ 
sive  evidence  of  the  actual  cash  value  of  the  railroads.  The 
Commission  had  refused  to  consider  the  valuation  of  the 
railroads  as  neither  pertinent  nor  material  evidence  in  the 
determination  of  investment.  The  court  held  that  such 
refusal  by  the  Commission  to  consider  the  evidence  of  value 
was  erroneous. 

This  last  decision  [37  Fed.  (2d)  401]  was  taken  to  the 
Supreme  Court  and  was  dismissed  for  want  of  jurisdiction 
upon  the  grounds  that  the  Commission  had  not  sought  to 
make  any  use  of  its  determinations  and  the  Railroad  Com¬ 
pany  had  not  yet  suffered  injury.  288  U.  S.  522,  75  L.  ed. 
513.  Later  the  Interstate  Commerce  Commission  con¬ 
ducted  another  hearing  at  which  it  received  and  considered 
evidence  of  actual  cash  value  of  the  railroads,  introduced 
by  both  the  railroad  and  the  Commission’s  accounting 
bureau.  After  a  consideration  of  all  of  the  evidence,  the 
Commission  fixed  such  a  value  as  that  a  subtraction  of  the 
par  value  of  the  preferred  stock  gave  the  same  figures  for 
the  common  stock  as  were  originally  reached  by  the  Com¬ 
mission  in  its  previous  proceedings.  From  this  proceeding 
before  the  Commission  an  appeal  was  taken  and  the  court 
held  that  since  the  Commission  had  not  insisted  that  the 
amount  j>aid  by  the  Atlantic  Coast  Line  for  the  common 
stock  was  the  sole  evidence  of  investment  in  common  stock  but 
had  considered  evidence  of  the  actual  cash  value  of  the  prop¬ 
erties  and  had  made  its  own  valuation  of  such  properties, 
its  findings  could  not  be  disturbed.  Atlanta  B.  &  C.  R.  Co. 
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v.  United  States,  12  F.  Supp.  782.  This  decision  was 
affirmed  by  the  Supreme  Court  in  Atlanta  B.  &  C.  R.  Co.  v. 
United  States,  296  U.  S.  33,  80  L.  ed.  25. 

Respondent  was,  therefore,  in  error  in  holding  ina,d- 
missable  and  refusing  to  consider  the  evidence  of  value 
introduced  by  petitioner  and  in  holding  that  the  considera¬ 
tion  paid  by  the  Traction  Company  for  the  common  stock 
of  the  companies  owning  Locks  12, 14,  15  and  one  abutment 
at  Lock  7  was  the  sole  and  conclusive  evidence  of  the  val^ie 
of  those  assets  to  the  consolidated  company. 

Petitioner  submits  that  upon  the  facts  in  this  case  ai|d 
the  law  applicable  thereto,  the  cost  of  any  properties  ac¬ 
quired  by  the  consolidated  company  is  to  be  measured  by 
the  value  of  the  securities  issued  for  such  properties  in  tike 
consolidation,  which  in  turn  is  measured  by  the  value  of 
the  properties  in  their  position  in  a  unified  system.  Indeed, 
this  Court  in  its  opinion  recognized  that  the  properties  pi 
question  might  have  added  value  when  under  unified  con¬ 
trol  [Alabama  Power  Company  v.  McNinch,  68  Apps.  D.  C. 
132,  94  F.  (2d)  601,  615-616].  Apparently,  however,  thjs 
Court  was  of  the  opinion  that  such  unification  took  plaCe 
when  the  Traction  Company  acquired  control  of  Locks  lj-5, 
14  and  15  and  that  the  consideration  paid  therefor  include^ 
any  added  value  because  of  such  unified  control.  Admitting 
that  the  values  of  Locks  12,  14  and  15  mav  have  been  in- 
creased  by  bringing  them  under  the  single  control  of  the 
Traction  Company,  and  even  conceding  (which  Petitioner 
does  not)  that  such  increased  value  is  expressed  in  thp 
consideration  paid  by  the  Traction  Company,  such  in¬ 
creased  value  must,  of  necessity,  have  been  less  than  their 
value  to  the  consolidated  company.  (Petitioner’s  argument 
on  the  facts,  ante  pp.  17-33).  The  value  of  such  properties  ip 
the  economic  two  high  dam  plan  of  development  came  int{) 
existence  only  upon  the  consolidation  in  which  the  con¬ 
solidated  company  acquired  Lock  18  making  possible  thjj 
construction  of  two  high  dams  instead  of  three  low  dams, 
and  at  the  same  time  full  utilization  of  the  entire  hea$ 
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available  at  Lock  15.  How  can  it  be  denied  that,  as  a  matter 
of  law,  the  securities  of  the  consolidated  company  were 
issued  against  and  are  supported  by  the  values  of  the  lands 
and  water  rights,  not  at  Lock  14  and  Lock  15  as  such,  but 
the  values  of  such  lands  and  rights  at  Mitchell  Dam  and 
Jordan  Dam  created  by  utilizing  in  those  projects  the  heads 
available  at  Locks  14  and  15?  Can  it  be  denied  that  the 
value  of  Lock  15  to  the  consolidated  company  is  to  be  meas¬ 
ured  by  the  value  of  its  contribution  to  Mitchell  Dam  and 
Jordan  Dam? 

D. 

The  value  to  the  consolidated  company  of  the  properties 
acquired  in  the  consolidation  of  1913  may  be  shown  by 
an  evalution  of  such  properties  in  the  comprehensive 
two  high  dam  plan  of  development. 

Petitioner  introduced  evidence  as  to  the  value  of  Locks 
14,  15,  18  and  Mitchell  Dam  site  through  its  witnesses  0.  G. 
Thurlow  and  Carl  James  in  the  1931  hearing.  These  wit¬ 
nesses  are  expert  engineers  and  thoroughly  competent  to 
evaluate  these  dam  sites.  Mr.  Thurlow  testified  that  the 
value  of  $9,975,000  placed  by  the  directors  in  the  consolida¬ 
tion  on  this  stretch  of  the  river  was  a  reasonable  value. 
Ilis  studies  showed  a  value  of  from  $15,000,000  to  $22,000,- 
000  for  the  Coosa  River  properties  studied  from  different 
points  of  view.  He  supported  the  allocation  of  $3,500,000 
as  value  of  Mitchell  Dam  site  (Petitioner’s  App.  292-297). 
Petitioner’s  witness  Carl  James  placed  a  value  of  $7,000,- 
000  on  Mitchell  Dam  site  (Petitioner’s  App.  410-411).  The 
testimony  of  both  of  these  witnesses  was  based  upon  the 
capitalized  savings  of  hydro  generation  over  steam  genera¬ 
tion  and  of  expected  earnings. 

In  the  hearing  in  December  1939  and  January  1940,  Pe¬ 
titioner  introduced  evidence  through  its  witness  Edward  L. 
Moreland  showing  the  market  value  of  Mitchell  Dam  site 
to  be  $1,450,000  and  the  market  value  of  Lock  15  to  the 
extent  that  it  contributed  to  Mitchell  Dam  to  be  $250,000. 
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The  testimony  of  this  witness  is  summarized  in  this  briel}  in 
Petitioner’s  argument  on  the  facts  {ante,  pp.  26-33).  ! 

Respondent,  in  its  Opinion  No.  4,  refused  to  consider  the 
testimony  of  0.  G.  Thurlow  and  Carl  James  as  to  the  value 
of  the  dam  sites  in  question,  holding  such  evidence  to  jbe 
inadmissible  (Petitioner’s  App.  571,  578,  585-589).  In  pits 
Opinion  No.  55,  Respondent  held  the  testimony  of  Peti¬ 
tioner’s  witness  Edward  L.  Moreland  inadmissible  ;  to 
prove  either  value  or  cost  and  refused  to  consider  s^cli 
testimony  (Petitioner’s  App.  790-792).  No  wdiere  in  eitljer 
opinion  does  Respondent  cite  any  applicable  legal  authori¬ 
ties  for  holding  that  Petitioner’s  witnesses  adopted  im¬ 
proper  methods  of  determining  the  value  of  these  daim 
sites.  Respondent  objects  to  the  capitalization  of  a  val)ie 
obtained  by  a  consideration  of  the  relative  savings  in  the 
cost  of  power  generated  at  those  sites  as  compared  to  cdst 
of  equivalent  power  generated  at  alternative  steam  plants. 
That  factor  is  merely  one  of  several  considered  by  Peti¬ 
tioner’s  witness  Edward  L.  Moreland  in  his  determinatiojn. 
That  a  consideration  of  this  factor  in  determining  a  watjjr 
rights  value  is  a  proper  one  has  been  determined  by  various 
courts  and  regulatory  commissions.  In  re  Nebraska  Powkr 
Co.,  109  Neb.  683,  192  N.  W.  317,  319-320;  United  States  y. 
Southern  States  Power  Co.,  33  Fed.  Supp.  519  [modified 
118  F.  (2d)  79] ;  Union  Electric  &  Power  Co.  v.  Snydt\r 
Estate  Co.,  65  F.  (2d)  297,  305;  Grafton  County  Electric 
Light  <0  Power  Co.  et  al.,  v.  State,  78  N.  H.  330, 100  Atl.  668, 
671 ;  Re  Illinois  Northern  Utilities  Co.,  P.  U.  R.  1919E  93^, 
947;  Re  Ocean  County  Electric  Co.,  P.  U.  R.  1916D  77,  79  ; 
Re  Montgomery  Hydro  Electric  Co.,  P  .U.  R.  1917C  224, 
232;  Re  Alabama  Power  Co.,  P.  U.  R.  1923B  27;  Re  Neiv 
York  State  Gas  <£  Electric  Co.,  P.  U.  R.  1921 A  669. 

Any  objection  by  Respondent  to  this  testimony  of  Peti¬ 
tioner’s  witnesses  must,  of  necessity,  bo  directed  at  thte 
mere  weight  of  the  testimony  rather  than  its  admissibility, 
and  Respondent  was  in  error  in  holding  such  testimony 
inadmissible  and  refusing  to  consider  the  same.  j 
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Respondent  further  refused  to  consider  the  testimony 
of  Petitioner’s  witness  Edward  L.  Moreland  on  the  grounds 
that  the  value  fixed  by  the  witness  was  not  market  value 
because  he  ignored  the  price  for  which  the  water  right 
could  have  been  acquired  in  1913;  that  the  water  rights 
at  Lock  15  had  been  acquired  by  the  Traction  Company  in 
the  1912  transaction  whereby  it  acquired  control  of  We- 
tumpka  Power  Company;  but  that  the  price  paid  in  such 
transaction  was  ignored  by  the  witness.  The  witness 
clearly  states  that  there  was  no  actual  market  in  which 
these  water  rights  were  bought  and  sold  so  as  to  establish 
a  market  price  therefor  and,  in  the  absence  thereof,  lie 
assumed  a  market  and  determined  what  such  rights  might 
reasonably  be  expected  to  bring  in  the  assumed  market 
(Petitioner’s  App.  663-664,  765-768).  Sucli  testimony  is 
proper  and  admissible.  Union  Electric  Light  <0  Power  Co. 
v.  Snyder  Estate  Co.  et  at.,  65  F.  (2d)  297,  304,  305;  Olson 
v.  United  States,  67  F.  (2d)  24,  29  (affirmed,  292  U.  S.  246, 
257,  78  L.  ed.  1236) ;  United  States  v.  Southern  States  Power 
Co.,  33  Fed.  Supp.  519  [modified,  118  F.  (2d)  79] ;  North 
American  Telegraph  Co.  v.  Northern  Pacific  By.  Co.,  254  F. 
417,  418,  419  (certiorari  denied,  249  U.  S'.  607) ;  Murray  v. 
Public  Utilities  Commission,  27  Idaho  603,  150  P.  47,  51. 

Respondent  does  not  insist  that  there  was  an  open  mar¬ 
ket  in  which  these  water  rights  were  bought  and  sold  so 
as  to  establish  a  market  value  therefor,  but  looks  entirely 
to  the  single  transaction  whereby  the  Traction  Company 
acquired  cotnrol  of  the  corporations  owning  these  water 
rights  and  insists  that  the  consideration  paid  in  that  trans¬ 
action  fixed  the  market  value  of  the  properties.  Petitioner 
submits  that  Respondent’s  position  is  not  sound  inasmuch 
as  a  single  transaction  cannot  establish  market  value.  Con¬ 
way  v.  Bellati,  et  ad.,  42  S.  D.  400, 175  N.  W.  703,  704 ;  Ringer 
v.  Wilken,  32  Idaho  330, 183  P.  986,  9S7 ;  Central  State  Bank 
of  Coleman  v.  Henderson,  (Texas)  286  S.  W.  518,  519.  It 
has  likewise  been  held  that  evidence  of  cost  alone  is  not 
sufficient  upon  which  to  base  a  finding  of  value.  Lamon  v. 
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Perry,  33  Ga.  App.  248, 125  S.  E.  907 ;  Rudin  v.  Steinbugler, 
103  F.  (2d)  323,  324.  Evidence  of  cost  has  likewise  jaeen 
held  inadmissible  as  evidence  of  value  when-  conditions 
affecting  value  have  materially  changed.  Fidelity  Security 
Cory.  v.  Brugman,  et  al.,  137  Oregon  38, 1  P.  (2d)  131, 135; 
State  v.  Pope,  228  Mo.  App.  888,  74  S.  W.  (2d)  265,  270; 
City  of  Portland  v.  Tigard,  64  Oregon  404,  129  P.  755,  |766. 
The  cost  of  property  may  or  may  not  be  evidence  of  its 
value  and  is  never  more  than  a  circumstance  tending  to 
throw  light  upon  the  question.  The  purchase  price  Is  a 
subject  of  contract,  while  value  is  fixed  without  reference 
to  the  particular  contract.  Norfolk  Southern  Ry.  Cd.  v. 
Fentress,  et  al.,  127  Va.  87,  102  S.  E.  588,  589.  Property 
may  be  "worth  more  or  less  than  its  cost  and  the  time,  cir¬ 
cumstances  of  the  outlay  and  effect  of  altered  conditions 
demand  consideration.  Los  Angeles  Gas  Co.  v.  R.  R.  Com¬ 
mission  of  California,  289  U.  S.  287,  306,  77  L.  ed.  1180; 
Grafton  County  Electric  <Sc  Power  Co.  et  al.,  v.  State,  78  N. 
H.  330,  100  Atl.  668,  670. 

Furthermore,  the  expenditure  of  the  Traction  Company 

can  in  no  way  be  taken  as  establishing  the  value  of  jtlie 

properties  evaluated  by  Petitioner’s  -witness  Edward!  L. 

Moreland,  since,  as  Petitioner  has  heretofore  pointed  out, 

the  properties  being  considered  by  such  witness  were  en- 

tirelv  different  from  those  over  which  the  Traction  Com- 
%/ 

panv  acquired  control  in  the  transaction  relied  upon  j  by 
Respondent.  Petitioner’s  witness  was  concerned  with  the 
values  of  the  properties  as  they  could  be  utilized  in  the 
two  high  dam  plan  of  development  and  properly  ignolred 
the  expenditures  of  the  Traction  Company  for  control  of 
properties  not  embracing  tw'o  of  the  dam  sites  and  not  e^en 
permitting  utilization  of  the  entire  head  in  this  stretchj  of 
the  river. 
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E. 

A  riparian  owner  has  a  property  right  in  the  use  of  the 
waters  of  a  navigable  stream  for  the  purpose  of  devel¬ 
oping  the  water  power  and  the  capitalization  of  such 
property  right  at  its  value  is  not  a  capitalization  of  any 
franchise  or  license  granted  by  the  sovereign. 

Respondent,  in  its  Opinion  No.  4,  holds  that  the  right  to 
develop  water  power  in  a  navigable  stream  is  not  in  any 
case  a  riparian  right  attaching  to  adjacent  lands  such  as 
the  right  to  the  free  and  natural  flow  of  the  stream,  but  is 
a  special  right  granted  by  the  sovereign  to  obstruct  its 
natural  flow  in  a  way  that,  unless  properly  safeguarded, 
will  destroy  its  navigability;  that  it  is  a  grant  in  the  nature 
of  a  franchise  (Petitioner’s  App.  577).  Respondent  cites 
the  case  of  United  States  v.  Chandler -Dunb a r  Co.,  229  IT.  S. 
53,  75-76,  57  L.  ed.  1063,  as  authority  for  so  holding.  In 
other  words,  Petitioner  holds  that  a  riparian  owner  on  a 
navigable  stream  has  the  right  to  the  free  and  natural  flow 
of  the  stream  but  no  property  right  to  make  use  of  such 
flow  for  the  purposes  of  developing  water  power.  Peti¬ 
tioner  submits  that  Respondent  is  in  error  in  so  holding 
and  that  from  the  early  common  law  in  England  to  the 
present  day,  such  property  rights  of  riparian  owners  have 
been  recognized.  Under  the  common  law  as  applied  in 
England  from  time  immemorial  and  in  America  from  the 
time  of  its  independence,  the  sovereign  or  the  state,  as  the 
case  may  be,  had  dominion  over  the  waters  and  beds  of 
navigable  waterways  in  two  capacities:  (1)  As  proprietor 
(jus  privatum);  (2)  As  sovereign  (jus  publicum).  Shively 
v.  Bowlhy ,  152  U.  S.  1, 11,  3S  L.  ed.  331 :  Martin  v.  Waddell , 
41  U.  S.  234,  16  Pet.  367,  10  L.  ed.  997.  The  State  of  Ala¬ 
bama  holds  the  waters  of  navigable  streams,  and  the  beds 
of  such  streams,  in  its  sovereign  capacity,  subject  to  the 
rights  surrendered  by  the  Constitution  of  the  United  States, 
and  no  compact  that  might  be  made  between  the  State  of 
Alabama  and  the  United  States  could  diminsh  or  enlarge 
these  rights.  Pollard  v.  Hagan ,  44  U.  S.  238,  259,  3  Howard 
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212,  229,  11  L.  ed.  565;  Mayor  of  Mobile  v.  Eslava,  9  Port. 
577,  601-2;  affirmed  16  Pet.  234, 10  L.  ed.  948;  Mobile  Trans¬ 
portation  Co.  v.  City  of  Mobile ,  128  Ala.  335,  30  So.  j  645; 
State  ex  rel.  Attorney  General  v.  Alabama  Power  Col,  176 
Ala.  620,  625,  5S  So.  462.  Furthermore,  the  property  rights 
in  navigable  waters  of  a  state  are  to  be  determined  by  the 
law  of  the  state  in  which  such  property  is  situated  an(jl  the 
decisions  of  state  courts  in  that  respect  are  binding  gpon 
the  federal  courts.  Port  of  Seattle  v.  Oregon  &  Washing¬ 
ton  Railroad  Company,  255  U.  S.  56,  65  L.  ed.  500;  St.  An¬ 
thony  Falls  Water  Power  Co.  v.  St.  Paul  Water  Coinrs., 
168  U.  S.  349,  42  L.  ed.  497 ;  Hardin  v.  Jordan,  140  ty.  S. 
371,  35  L.  ed.  428;  Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  Miss.  Canal  Co.,  142  U.  S.  254;  35  L.  ed.  1004;  Grand 
Rapids  &  I.  R.  Co.  v.  Butler,  159  U.  S.  87,  40  L.  edj  85; 
Hardin  v.  Shedd,  190  U.  S.  508,  47  L.  ed.  1156 ;  Donnelly  v. 
United  States,  228  U.  S.  243,  57  L.  ed.  820;  Fox  River  Co.  v. 
Railroad  Comm.,  274  U.  S.  651,  71  L.  ed.  1279. 

Petitioner  obtained  the  consent  of  the  State  of  Alabama  to 

T 

the  placing  of  structures  in  the  bed  of  the  Coosa  Rivgr  in 
accordance  with  the  provisions  of  the  statutes  of  the  State 
of  Alabama  and  was  thereby  vested  with  an  easement  uijider 
such  statutes  (Petitioner’s  App.  399-402).  In  granting 
such  consent,  the  State  of  Alabama  expressed  its  assenjt  as 
trustee  to  the  exercise  of  his  property  right  by  the  riparian 
owner.  Mobile  Transportation  Co.  v.  City  of  Mobile,  et  al., 
153  Ala.  409,  44  So.  976. 

The  legislative  requirements  have  been  complied  with  and 
the  use  to  which  the  owners  of  the  various  dam  sites  sought 
to  put  their  property  had  been  consented  to  by  the  State  of 
Alabama  and  exclusive  rights  obtained.  The  ripariian 
owners  were  fully  clothed  with  a  lawful  property  right.  |On 
the  date  of  the  consolidation,  July  29,  1913,  the  constituent 
companies  held  these  property  rights  subject  only  to  Pie 
constitutional  authoritv  of  the  Federal  Government !  to 
regulate  and  control  navigable  streams  so  as  to  prohibit 
interference  with  the  public  use. 
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The  United  States  has  no  proprietary  interest  or  property 
right  in  or  to  the  navigable  streams  in  the  various  states 
and  its  rights  are  entirely  limited  to  the  control  thereof 
for  purposes  of  navigation.  Port  of  Seattle  v.  Oregon  & 
Washington  Ry.  Co.  et  al.,  255  U.  S.  56,  63,  65  L.  ed.  500; 
United  States  v.  River  Rouge  Improvement  Co.  et.  al.,  269 
U.  S.  411,  419,  70  L.  ed.  339.  The  control  and  regulation  of 
the  United  States  over  navigable  waters  confers  no  power 
to  grant  to  a  riparian  owner  any  franchise  or  property  right 
whatsoever  in  the  waters  or  bed  of  a  navigable  stream. 
Borax  Consolidated ,  Ltd.,  et  al.  v.  Los  Angeles ,  296  U.  S.  10, 
16,  80  L.  ed.  9.  At  the  time  of  the  consolidation  and  prior  to 
the  Federal  Water  Power  Act  of  1920,  consent  of  Congress 
was  required  to  the  building  of  a  dam  on  a  navigable  stream. 
The  Rivers  and  Harbors  Act  of  1899  required  such  consent 
(Act  of  March  3, 1899,  Chap.  425,  30  Stat.  1151, 33  U.  S.  C.  A. 
401).  This  consent  was  not  required  because  the  United 
States  had  any  property  right  in  the  waters  or  bed  of  the 
stream,  but  merely  because  it  had  the  right  to  prevent  those 
having  property  rights  in  the  bed  and  waters  of  the  stream 
from  exercising  their  rights  in  a  manner  that  would  inter¬ 
fere  with  the  public  use  for  navigation.  The  intent  of  Con¬ 
gress  in  requiring  such  consent  was  merely  to  prohibit  un- 
loasonable  obstructions  to  navigation  and  navigable  capac¬ 
ity.  Wisconsin  v.  Illinois,  278  U.  S.  267,  413,  73  L.  ed.  426. 
Prior  to  requiring  federal  consent  before  placing  dams  in 
navigable  streams,  such  structures  could  lawfully  be  placed 
in  the  streams  subject  to  being  removed  if  found  by  the 
Federal  Government  to  be  an  obstruction  to  navigation.  In 
other  words,  such  structures  could  be  lawfully  placed  in  the 
stream  subject  to  what,  figuratively  speaking,  may  be  termed 
a  veto  power  or  a  negative  power  on  the  part  of  the  Federal 
Government.  To  avoid  the  situations  arising  with  respect 
to  dams  and  bridges  placed  in  and  across  navigable  streams 
bv  state  authority  and  later  found  to  interfere  with  naviga- 
tion,  Congress  enacted  that  its  consent  should  be  obtained 
prior  to  the  placing  of  such  structures  in  the  stream.  In 
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other  words,  it  was  an  election  on  the  part  of  the  Federal 
Government  to  make  its  determination  under  its  regulatory 
powers  prior  to  and  not  after  the  erection  of  the  structure. 
Such  requirement  in  no  way  operated  to  destroy  any  prop¬ 
erty  rights  held  by  riparian  owners  on  navigable  streams. 
Pike  Rapids  Power  Co.  v.  Minneapolis ,  St.  Paul  S.  S.  '\M.  R. 
Co.,  99  F.  (2d)  902,  908, 909,  910, 911,  912  (certiorari  denied, 
305  U.  S.  660). 

It  has  been  held  in  numerous  jurisdictions  that  the  use  of 
the  waters  of  a  navigable  stream  for  the  purpose  of  develop¬ 
ing  the  water  power  is  a  riparian  property  right.  Waterford 
Electric  Light  II.  <&  P.  Co.  v.  State,  208  App.  Div.  27«j>,  203 
N.  V.  S.  858,  867-868  (affirmed,  239  N.  Y.  629, 147  N.  E.  |225) ; 
People  v.  New  York  &  Ontario  Power  Co.,  219  App.  Div. 
114,  219  N.  Y.  S.  497,  502;  United  Paper  Board  Co.  v. 
Iroquois  Pulp  <fo  Paper  Co.,  226  N.  Y.  38,  123  N.  E.  200i  202, 
203;  Bissell  Chilled  Plow  Works  v.  South  Bend  Manufac¬ 
turing  Co.,  184  Ind.  754,  111  N.  E.  932,  939;  State  v.  Ban¬ 
croft,  148  Wis.  124,  134  N.  W.  330,  38  L.  R.  A.  (N.  S.)  526. 
The  right  of  a  riparian  owner  to  use  the  waters  of  a  navig¬ 
able  stream  for  the  purpose  of  developing  water  powet  has 
been  held  to  be  a  corporeal  hereditament,  not  depending 
either  upon  grant  or  prescription  and  being  in  no  senjse  in 
the  nature  of  a  franchise.  People  v.  Smith,  75  N.  Y.  S.  '[100, 
1101-2  (affirmed,  175  N.  Y.  469,  67  N.  E.  1088). 

The  power  of  Respondent  to  grant  licenses  is  predicated 
upon  exactly  the  same  reasoning  upon  which  the  consent  of 
Congress  was  granted  before  the  passage  of  the  Federal 
Water  Power  Act  of  1920.  Mr.  Justice  Holmes,  in  his  dpin- 
ion  in  the  case  of  International  Bridge  Co.  v.  People  of  the 
State  of  New  York,  254  U.  S.  126,  65  L.  ed.  176,  was  Con¬ 
sidering  the  requirement  of  consent  of  Congress,  as  Cr°- 
vided  for  in  the  Rivers  and  Harbors  Act  of  March  3,  1899, 
applied  to  the  building  of  a  railroad  bridge  across  a  navig¬ 
able  stream.  He  clearly  pointed  out  that  Congress  is  |  not 
the  source  of  the  right  to  build  a  structure  across  the  stream, 
but  that  the  very  act  itself  assumes  that  the  right  comes 


from  another  source  and  is  merely  subject  to  the  further 
condition  of  obtaining  the  consent  of  Congress: 

“But  it  is  said  that  a  different  rule  applies  to  an 
international  stream  and  that  Congress  has  recognized 
the  distinction  by  the  Act  of  March  3,  1899,  c.  425,  §  9, 
30  Stat.  1151.  It  is  true  that  that  statute  makes  a  dis¬ 
tinction,  but  the  distinction  is  that  bridges  may  be  built 
across  navigable  waters  wholly  within  the  State  if  ap¬ 
proved  by  the  Chief  of  Engineers  and  the  Secretary  of 
War,  but,  with  regard  to  waters  not  wholly  within  the 
State,  only  after  the  consent  of  Congress  has  been  ob¬ 
tained.  The  act  does  not  make  Congress  the  source  of 
the  right  to  build  but  assumes  that  the  right  comes  from 
another  source ,  that  is,  the  State.  It  merely  subjects 
the  right  supposed  to  have  been  obtained  from  there 
to  the  further  condition  of  getting  from  Congress  con¬ 
sent  to  action  upon  the  grant. ”  (p.  133)  (Emphasis 
supplied). 

If  the  United  States  has  no  proprietary  rights  in  the 
waters  and  bed  of  a  navigable  stream,  if  its  power  is  merely 
one  of  determining  whether  the  proposed  use  of  the  bed  and 
waters  will  constitute  an  interference  with  the  public  use, 
and  if  the  act  requiring  the  consent  of  Congress  (later  ex¬ 
pressed  by  license  from  Respondent)  does  not  make  the 
United  States  the  source  of  the  right  to  make  such  use  of  the 
bed  and  waters  of  the  stream,  but  assumes  that  the  right 
comes  from  another  source,  how  can  it  be  contended  that 
the  license  granted  Petitioner  for  Mitchell  Dam  Project  is 
in  the  nature  of  a  franchise  from  the  sovereign? 

The  Chandler-Dunbar  Case,  upon  which  Respondent  bases 
its  decision,  merely  stands  for  the  proposition  that  where 
the  United  States  determines  that  the  entire  bed  and  flow 
of  a  stream  is  necessary  for  the  purpose  of  navigation,  the 
property  rights  of  riparian  owners,  being  subject  to  such 
regulation,  are  not  taken  so  as  to  entitle  them  to  compensa¬ 
tion.  Such  rights  fall  in  the  face  of  a  direct  decision  by  the 
United  States  under  its  regulatory  power  that  any  exercise 
of  such  rights  would  be  contrary  to  the  public  use.  St. 
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Anthony  Falls  Water  Power  Co.  v.  St.  Paul  Water  Commis¬ 
sioners,  168  U.  S.  349,  369,  42  L.  ed.  497 ;  Greerdeaf  Liimber 
Co.  v.  Garrison,  237  U.  S.  251,  262,  59  L.  ed.  939. 

The  issuance  of  the  license  to  Petitioner  for  Mitchell  Dam 
Project  did  not  vest  Petitioner  with  any  property  right  that 
it  did  not  theretofore  have,  but  merely  expressed  thej  con¬ 
sent  of  the  United  States  to  the  building  of  the  Mitchell 
Dam  structure,  since  it  was  either  an  aid  to,  or  would  |n  no 
way  interfere  with  navigation.  The  expression  of  jsuch 
determination  by  the  United  States  by  its  consent  is  ijn  no 
way  a  franchise.  It  is  apparent,  therefore,  that  in  evaluat¬ 
ing  the  dam  sites  and  water  rights,  Petitioner’s  witnesses 
were  evaluating  property  rights. 

In  its  Opinions  No.  4  and  No.  55,  Respondent  likewise 
ignored  and  refused  to  consider  the  values  agreed  upop  by 
the  parties  concerned  in  the  1913  consolidation  upon!  the 
ground  that  the  parties  to  such  agreement  were  underl  the 
same  common  control  of  the  Traction  Company  (peti¬ 
tioner’s  App.  570).  Respondent  goes  further  and  states  piat 
even  had  such  parties  been  independent,  the  values  agreed 
upon  would  be  without  evidential  significance  since;  all 
parties  stood  to  share  in  any  enhancement  of  values  (Ffeti- 
tioncr’s  App.  570).  Respondent  was  in  error  in  ignoring 
and  refusing  to  consider  the  values  agreed  upon  in  the  11913 
consolidation.  The  mere  fact  of  common  control  is  no  Rea¬ 
son  to  ignore  the  values  agreed  upon  by  the  parties  [Inland 
Nursery  Co.  v.  Rif  e,  57  Wash.  67,  106  P.  499,  500;  Wilcoti  v. 
Consolidated  Gas  Co.,  212  U.  S.  19,  47,  53  L.  ed.  382;  Qld 
Dominion  Copper  Co.  v.  Lewisohn,  210  U.  S.  206,  212,!  52 
L.  ed.  1025;  Commerce  Trust  Co.  v.  Woodbury,  77  F.  ($d) 
478,  487  (certiorari  denied,  296  U.  S.  614)  80  L.  ed.  435. ! 


54 


II. 

A  Reasonable  Fee  Paid  to  an  Affiliated  Corporation  for  the 
Construction  of  a  Licensed  Project  is  Properly  Part  of 
the  Project  Cost. 

This  Court  and  the  Federal  Power  Commission  in  opin¬ 
ions  rendered  in  previous  proceedings  in  this  matter  have 
held  that  the  Dixie  Company  was  a  mere  department  of 
Petitioner  and  that  Petitioner  had  used  the  Dixie  corporate 
entity  as  a  device  to  obtain  profits  (3%  fee  of  Dixie  Com¬ 
pany)  not  allowable  by  law.  This,  each  of  these  tribunals 
says  in  effect,  justifies  the  disregard  of  the  corporate 
entity  of  the  Dixie  Company;  and,  consequently,  the  dis¬ 
allowance  as  original  cost  of  the  sum  paid  to  the  Dixie  Com¬ 
pany  as  a  fee  for  its  services  in  the  construction  of  Project 
No.  82. 

The  Commission,  in  its  opinion  in  this  matter,  grounds 
its  conclusion  that  the  Dixie  Company  was  a  department  of 
Petitioner  on  the  facts,  (1)  the  Dixie  Company  was  a 
“wholly  owned  and  controlled  subsidiary  of  licensee”,  and 
(2)  “the  Dixie  Company’s  officers  and  directors  were  also 
officers  and  directors  of  the  Alabama  Power  Company”. 
Neither  of  these  facts  is  legal  justification  for  this  conclu¬ 
sion  of  the  Commission. 

The  Supreme  Court  of  the  United  States  has  consistently 
held  that  controlling  stock  ownership  of  one  company  by 
another  does  not  destroy  the  separate  corporate  entity  of 
the  subsidiary  nor  raise  a  presumption  of  control  over  the 
company  whose  stock  is  thus  owned,  or  over  the  actions 
of  its  officers.  Pullman  Palace  Car  Co.  v.  Mo.  Pacific  Ry. 
Co.,  115  U.  S.  587,  596,  29  L.  ed.  499;  Peterson  v.  Chicago 
R.  I.  <£  P.  Ry.  Co.,  205  U.  S.  364,  391,  51  L.  ed.  841 ;  Porter  v. 
Pittsburgh  Bessemer  Steel  Co.,  120  U.  S.  649,  670,  30  L.  ed. 
S30;  Cannon  Mfg.  Co.  v.  Cudahy,  267  U.  S.  333, 335 ;  69  L.  ed. 
634;  United  Fuel  Gas  Co.  v.  Railroad  Comm.,  278  U.  S.  300; 
73  L.  ed.  390.  Nor  does  the  fact  that  the  officers  and  direc¬ 
tors  of  the  Dixie  Company  were  also  officers  and  directors 
of  Petitioner  warrant  the  conclusion  that  the  corporate 
entity  of  the  Dixie  Company  be  disregarded.  United  Gas 
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Co.  v.  R .  R.  Commission,  278  U.  S.  300,  23  L.  ed.  390; 
William  Wriglcy  Jr.  Co.  x.  L.  P.  Larson  Jr.  Co.,  5  F.  (2d) 
731 ;  Richmond  and  1.  Const.  Co.  v.  Richmond „  N.  L.  &  B. 
Co.,  G8  Fed.  195;  Commerce  Trust  Co.  x.  Woodbury,  77j  F. 
(2d)  478;  Pacific  Can  Co.  x.  Hcwes,  95  F.  (2d)  42,  46. 

Neither  the  Commission  nor  the  Court  is  justified  in 
treating  the  Dixie  Company  as  an  adjunct  or  agent  of  pe¬ 
titioner  on  the  grounds  asserted  in  the  Commission’s  opin¬ 
ion.  There  is  no  evidence  in  this  record  showing  or  tending 
to  show  that  Petitioner  interfered  in  the  regular  affajirs 
of  the  Dixie  Company,  that  it  directed  the  actions  of  the 
Dixie  Company  or  that  such  dominancy  by  Petitioner  wins 
the  united  intention  of  both  of  them.  Such  circumstances 
being  absent  in  this  case,  there  is  no  warrant  in  law  fjor 
disregarding  the  corporate  entity  of  the  Dixie  Company; 
and,  so,  to  deny  it  just  compensation  for  meritorious  serv¬ 
ices  rendered  to  Petitioner  on  this  project.  Kingston  Dry 
Dock  Co.  x.  Lake  Champlain  Transportation  Co.,  31  F.  (2<1) 
265,  267 ;  Ford  Motor  Co.  x.  U.  S.,  9  F.  Supp.  590,  601;  fye 
Kentucky  Wagon  Works,  3  F.  Supp.  958,  963;  American 
CyatHiuiid  Co.  x.  Wilson,  etc.,  Fertilizer  Co.,  51  F.  (2d) 
665.  In  view  of  the  established  principles  laid  down  in  tlic^e 
cases,  it  is  clear  the  Commission  erred  in  its  legal  con¬ 
clusion  that  the  Dixie  Company  w’as  merely  a  department 
of  Petitioner. 

If  the  facts  on  which  the  Commission  bases  its  leg^l 
conclusion  that  the  Dixie  Company  was  a  department  of 
Petitioner  do  not  warrant  the  legal  conclusion  drawn  by 
the  Commission,  as  demonstrably  they  do  not,  then  it  musjt 
follow  that  this  Court’s  conclusion  that  there  was  substan¬ 
tial  evidence  to  support  the  Commission’s  finding,  is  likej- 
wise  in  error.  j 

The  contract  between  Petitioner  and  the  Dixie  Company 
and  the  work  performed  thereunder  in  the  construction  ojf 
Project  No.  82  v*as  of  substantial  benefit  to  the  project 
(Petitioner’s  App.  166-169,  177-182)  and  at  a  lesser  pric^ 
than  that  proposed  by  independent  contractors  (Petition! 
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er’s  App.  170,  177-182).  Indeed,  this  Court,  in  its  opinion 
in  the  interlocutory  proceedings,  found  in  this  respect: 

“The  contract  between  the  Dixie  Construction  Com¬ 
pany  and  the  Power  Company  for  the  construction  of 
the  Mitchell  Dam  project  was  upon  a  3%  cost-plus 
basis.  It  is  not  disputed  that  this  percentage  was 
reasonable,  nor  is  it  disputed  that  the  Dixie  Company 
did  the  work  as  efficiently  and  economically  as  any 
other  construction  company  could  have  done  it.  The 
rejection  of  the  fee  by  the  Commission  as  a  proper  part 
of  actual  cost  of  the  project  must,  therefore,  rest  en¬ 
tirely  upon  the  proposition  that  the  Dixie  Company 
was  nothing  more  than  a  department  of  the  Power 
Company.  The  Federal  Power  Act  contemplates  that 
the  figure  involved  in  this  proceeding  shall  be  the  ac¬ 
tual  legitimate  original  cost.  It  seems  necessarily  to 
follow,  therefore,  that  if  the  3%  profit  represented  by 
the  fee  had  been  paid  to  a  construction  department  of 
the  licensee  it  could  not  have  been  included  as  a  part 
of  what  the  project  cost  the  licensee.  See  Pullman  Co., 
36  I.  C.  C.  (Val.)  845,  851,  1931.”  Alabama  Power 
Company  v.  McNinch ,  et  al.,  94  F.  (2d)  601,  617. 

In  the  opinion  in  the  interlocutory  proceedings  (68  Apps. 
D.  C.  132,  94  F.  (2d)  601,  618),  this  Court  held  that  since 
the  Commission  had  found  that  the  Dixie  Company  was  a 
department  of  Petitioner  and  that  there  was  substantial 
evidence  to  support  such  finding,  to  allow  the  3%  fee  paid 
such  company  “would  be  to  allow  3%  more  than  the  actual 
cost  of  the  Power  Company  of  the  work”.  The  Court  cites 
Kansas  City  Southern  Railway  Co.,  75  I.  C.  C.  223,  233,  in 
support  of  its  conclusion. 

Petitioner  cannot  agree  that  the  conclusion  of  the  Court 
in  this  respect  is  correct  or  that  the  Kansas  City  Case,  in 
view  of  the  facts  shown  in  this  record,  supports  the  con¬ 
clusion  that  the  3%  fee  paid  the  Dixie  Company  is  “more 
than  the  actual  cost  to  the  Power  Company  of  the  work”. 
In  the  case  at  bar,  the  contractor  doing  the  actual  work 
received  the  compensation  for  work  “efficiently  and  eco¬ 
nomically”  done  at  an  undisputed  reasonable  charge  for 


its  services.  (68  Apps.  D.  C.  132,  94  F.  (2d)  601,  617.)  In 
the  Kansas  City  Case  cited,  the  original  contractor,  an  af¬ 
filiate  of  the  railroad,  made  the  contract  with  the  railroad, 
but  did  only  an  insignificant  part  of  the  actual  work;  “fann¬ 
ing”  out  practically  all  the  actual  work  to  sub-contractofs, 
whose  profits  were  allowed  as  cost  of  the  project.  (Italics 
supplied.)  The  original  contractor  in  the  Kcmsas  City  Cdpe 
was  in  fact  a  dummy  or  a  device,  which  toiled  not,  neither 
did  it  spin,  and  the  Commerce  Commission  properly  dis¬ 
allowed  as  costs  of  the  project  the  claim  of  such  company 
for  compensation  for  services.  As  Petitioner  understands 
the  Kansas  City  Case,  the  disallowance  of  the  claim  f^r 
services  of  the  original  contractor  in  that  case  was  npt 
based  on  the  close  affiliation  of  the  original  contractor  with 
the  railroad,  but  upon  the  fact  that  such  contractor  had 
done  little  actual  construction  work,  and,  therefore,  h$d 
not  earned  any  compensation. 

In  its  opinion  (68  Apps.  D.  C.  132,  94  F.  (2d)  601,  617j), 
this  Court  said  “if  the  3%  profit  represented  by  the  fee 
had  been  paid  to  a  construction  department  of  the  licensee, 
it  would  not  have  been  included  as  a  part  of  what  the  pro¬ 
ject  cost  the  licensee  ”,  citing  Pullman  Co.,  36  I.  C.  C.  (ValJ) 
845,  851,  1931.  Petitioner  respectfully  argues  that  the  de¬ 
cision  cited  is  likewise  no  authority  for  disallowing  the  fde 
paid  to  Dixie  Construction  Company.  Petitioner  also  be¬ 
lieves  that  this  Court  inadvententlv  overlooked  the  latejr 
decision  of  the  Interstate  Commerce  Commission  in  Pull¬ 
man  Co.,  47  I.  C.  C.  (Val.)  501.  An  analysis  of  these  de¬ 
cisions  shows  that  prior  of  June  18, 1924,  the  Pullman  Com¬ 
pany  maintained  two  departments,  an  operating  depart¬ 
ment  and  a  manufacturing  department.  The  operating  de¬ 
partment  ordered  cars  from  the  manufacturing  department 
and  was  billed  therefor  at  cost  plus  10%.  The  Commerce 
Commission  disallowed  this  10%  as  a  part  of  the  original 
cost  of  the  cars,  stating  that  the  same  was  not  a  monejr 
outlay  by  the  Pullman  Company.  However,  on  June  18i, 
1924  the  Pullman  Company  caused  a  new  corporation,  thb 
Pullman  Car  &  Manufacturing  Corporation,  to  be  created 
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for  the  purpose  of  carrying  on  the  manufacturing  opera¬ 
tions  in  the  future.  The  Pullman  Company  acquired  the 
entire  capital  stock  of  this  new  corporation  and  transferred 
to  it  all  of  the  property  formerly  used  by  the  manufactur¬ 
ing  department.  Transactions  between  the  Pullman  Com¬ 
pany  and  its  wholly  owned  subsidiary  were  then  conducted 
in  exactly  the  same  manner  as  formerly  between  the  manu¬ 
facturing  and  operating  departments  of  the  Pullman  Com¬ 
pany.  The  payments  for  the  construction  included  the 
same  10%  over  and  above  construction  cost.  From  June 
18,  1924,  date  of  the  creation  of  the  wholly  owned  sub¬ 
sidiary,  this  10%  charge  was  allowed  by  the  Interstate 
Commerce  Commission  as  a  part  of  the  original  cost  of 
equipment  manufactured  by  the  subsidiary  for  the  Pullman 
Company. 

Instead  of  being  authority  for  disallowance  of  the  Dixie 
fee,  the  Pullman  Company  Cases  show  that,  as  interpreted 
by  the  Interstate  Commission,  the  ICC  Classification  of 
Accounts  permits  the  inclusion  in  original  cost  of  plant  and 
equipment  any  reasonable  profit  paid  to  a  wholly  owned 
subsidiary  created  for  the  purpose  of  performing  construc¬ 
tor  work  performed  by  a  construction  department.  This 
interpretation  of  the  ICC  Classification  of  Accounts  is 
binding  upon  Kespondent  and  the  Court. 

Petitioner  invites  the  Court’s  consideration  of  the  cases 
of  Atlantic  City  <&  Shore  R.  R.  Co.,  125  I.  C.  C.  353,  and 
Southern  Pacific  Company,  45  I.  C.  C.  (Val.)  1,  as  being 
further  expressions  of  the  policy  of  the  Commerce  Com¬ 
mission  with  respect  to  the  allowance  as  original  cost  claims 
for  fees  or  profits  of  contractors  for  services  rendered 
to  an  affiliated  utility.  In  each  of  these  cases  the  contrac¬ 
tor’s  claim  for  profit  was  allowed  as  a  part  of  the  original 
cost  to  the  affiliated  utility. 

In  Atlayitic  City  Shore  R.  R.  Co.,  supra,  the  Commis¬ 
sion,  in  approving  the  “contractor’s  profit”  of  the  con¬ 
struction  company  closely  affiliated  with  the  railroad,  said: 

“.  .  .  In  our  opinion  this  item  of  contractor’s  profit 
constitutes  a  part  of  the  original  cost  to  the  carrier 
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and  it  will  therefore  be  included  in  our  statement  j  of 
original  cost  to  date.  .  .  .  ”  (p.356) 

Under  the  provisions  of  Section  3(13)  of  the  Federal 
Water  Power  Act  of  1920  [41  Stat.  1063;  16  U.S.C.A., 
§  796(13)]  the  Federal  Power  Commission  is  required  |to 
find  actual  legitimate  original  cost  of  a  licensed  project  jay 
the  method  “as  defined  and  interpreted  in  the  ‘classifica¬ 
tion  of  investment  in  road  and  equipment  of  steam  rail¬ 
roads,  issue  of  1914,  Interstate  Commerce  Commission ’, 
.  .  .  The  term  ‘cost’  shall  include,  insofar  as  applicable, 
the  elements  thereof  prescribed  in  said  classification,  .  .  I” 
Under  facts  substantially  similar  to  the  facts  here  the 
Commerce  Commission  in  the  foregoing  cases  has  held  that 
profit  paid  to  a  closely  affiliated  contracting  company  was 
a  part  of  the  original  cost  of  the  property  of  the  carried 
This  interpretation  of  the  I.C.C.  Classification  of  1914,  is 
binding  on  the  Commission  and  the  courts  and  its  applica¬ 
tion  to  the  facts  in  this  case  justifies  the  charge  made  by 
the  Dixie  Company  for  efficient  and  economical  servicejs 
rendered  on  this  project.  j 

The  Illinois  Bell  Telephone  Company  cases1  also  woulil 
seem  to  be  decisive  of  the  question  under  consideratioil. 
These  cases  arose  out  of  a  decision  of  the  Illinois  Com¬ 
merce  Commission  wherein  it  was  held  Western  Electri|e 
Company,  practically  a  wholly  owned  and  a  completely  conj- 
trolled  subsidiary  of  American  Telephone  and  Telegraph 
Company,  which,  in  turn,  owned  and  controlled  the  Illinois 
Bell  Telephone  Company,  was  a  mere  department  of  th<p 
American  Company,  therefore,  not  entitled  to  a  profit  on 
equipment  sold  to  its  affiliate,  the  Illinois  Company.  Th<^ 
Supreme  Court  took  cognizance  of  the  Illinois  Commis} 
sion’s  conclusion  that  the  Western  Company  was  a  del 

partment  of  the  American  Company.  But,  without  deciding 

-  -  I 

i  Illinois  Bell  Telephone  Co.  v.  Moynihan,  38  F.  (2d)  77;  Smith  v.  Illinois 
Bell  Telephone  Co.  282  XL  S.  133,  75  L.  ed.  255;  Illinois  Bell  Telejihone  Co.  v; 
Gilbert ,  3  F.  Supp.  595;  Lindheimer  v.  Illinois  Bell  Telephone  Co.,  292  U.  Si 
151 ;  78  L.  Ed.  1182. 
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whether  such  conclusion  was  correct  or  not,  the  court  dis¬ 
regarded  the  conclusion  and  remanded  the  case  to  the  court 
below  for  a  finding  with  respect  to  the  reasonableness  of 
the  profit  made  by  the  Western  Company  on  sales  to  its 
affiliates.  Smith  v.  Illinois  Telephone  Co.,  282  U.  S.  133, 
153,  157,  75  L.  ed.  255. 

Pursuant  to  this  mandate  the  court  below  found  that 
the  profit  made  by  the  Western  Company  on  its  sales  of 
equipment  to  affiliates  was  reasonable;  therefore,  properly 
a  part  of  the  cost  of  the  equipment  sold.  Illinois  Telephone 
Co .  v.  Gilbert ,  3  F.  Supp.  595,  599.  On  the  appeal  of  the 
Gilbert  case  the  Supreme  Court  approved  the  finding  of 
the  court  below  as  to  the  reasonableness  of  the  profit  made 
by  Western  Company  and  allowed  the  same  as  a  part  of  the 
actual  cost  of  the  equipment  sold.  Lindheimer  v.  Illinois 
Bell  Telephone  Co.,  292  U.  S.  151,  164,  165;  78  L.  ed.  1182. 

This  court  in  its  opinion  in  the  interlocutory  proceed¬ 
ing  in  this  case  [94  F.  (2d)  601]  indicated,  if  it  did  not 
hold,  that  the  Telephone  cases  cited  above  did  not  control 
the  ease  at  bar  because  the  question  there  was  whether  the 
prescribed  rate  was  reasonable  or  confiscatory  whereas,  in 
the  McNinch  case  actual  cost  only  was  involved.  Petitioner 
does  not  dispute  the  fact  that  the  ultimate  issue  for  de¬ 
termination  in  the  Illinois  Telephone  Company  cases  was 
the  reasonableness  vel  non  of  a  prescribed  rate.  But,  in 
determining  that  issue  it  became  necessary  to  ascertain 
whether  the  profit  included  in  the  price  charged  by  Western 
Electric  Company  for  equipment  sold  to  the  Illinois  Com¬ 
pany  was  allowable  as  a  part  of  the  actual  cost  of  such 
equipment  to  the  Illinois  Company.  Charges  or  cost  of 
operations,  the  court  in  the  Lindheimer  case,  supra,  (pp. 
164,  165)  said,  “may  be  as  important  as  valuations  of 
property”.  Excessive  cost  of  operations  or  of  maintenance 
of  utility  properties  are  necessarily  involved  in  the  deter¬ 
mination  of  whether  a  rate  is  confiscatory ;  and  in  the  Lind¬ 
heimer  case  such  cost  became  a  distinct  and  pointed  issue 
with  respect  to  the  charges  made  by  Western  Electric  to 
the  Illinois  Company.  The  court  below  ( Gilbert  case,  supra, 
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m. 

Taxes  Paid  and  Interest  Accrued  Prior  to  the  Beginning  of 
Actual  Construction  of  Mitchell  Dam  and  Prior  to  July 
1, 1918,  Are  Proper  Items  of  Project  Cost. 

Both  Petitioner  and  Respondent  conceded  that  it  is  the 
practice  of  the  Interstate  Commerce  Commission  to  permit 
the  inclusion  as  part  of  original  cost  of  all  taxes  paid  on 
lands  from  the  date  of  acquisition  until  the  date  upon  which 
the  land  is  transferred  to  the  primary  road  accounts  for 
transportation  purposes,  and  to  permit  the  inclusion  of  in¬ 
terest  on  payments  made  or  costs  incurred  prior  to  actual 
construction  ( Alabama  Rower  Company  v.  McNinch,  et  al., 
68  App.  D.  C.  132,  94  Fed.  (2d)  601).  Respondent  held  that 
the  taxes  claimed  by  Petitioner  could  not  be  allowed  because 
the  act  forbade  allowance  for  land  in  excess  of  the  actual 
reasonable  cost  thereof  at  the  time  of  acquisition.  This 
court,  in  its  opinion,  did  not  base  its  findings  upon  this  posi¬ 
tion  of  Respondent,  and  notwithstanding  the  concession  of 
Respondent  as  to  the  practice  of  the  Interstate  Commerce 
Commission,  instituted  its  own  investigation  and  stated 
that  it  had  failed  to  find  any  holding  by  the  Interstate  Com¬ 
merce  Commission  that  taxes  paid  prior  to  the  construc¬ 
tion  period  were  recorded  as  a  part  of  the  cost  of  property. 
This  court  recognized  that  the  cost  accounting  applicable 
to  Petitioner’s  project  was  that  prescribed  by  the  Inter¬ 
state  Commerce  Commission  Classification  of  1914  as  de¬ 
fined  and  interpreted  in  the  decisions  of  the  Interstate 
Commerce  Commission.  In  commenting  upon  the  case  of 
Kansas  City  Southern  Railway,  75  I.  C.  C.  223,  and  par¬ 
ticularly  the  quotation  from  page  231  of  that  decision,  this 
Court  construed  the  term  “construction”  as  meaning  the 
period  of  actual  physical  construction. 

Petitioner  respectfully  submits  that  this  Court  was  in 
error  in  finding  that  the  practice  of  the  Interstate  Com¬ 
merce  Commission  was  not  to  allow  as  part  of  cost  taxes 
paid  prior  to  the  beginning  of  the  actual  physical  construe- 
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tion  period.  The  term  “construction”  used  in  the  Kansas 
City  Southern  Railway  decision  should  not  be  construed 
as  meaning'  the  period  of  actual  construction  of  the  phys¬ 
ical  structures,  for  the  term  is  defined  in  Section  3(b) | of 
the  General  Instructions  and  Definitions  of  the  Interstate 
Commerce  Commission  Classification  of  1914  as  “(b)  Con¬ 
struction  includes  all  processes  connected  with  the  acquisi¬ 
tion  and  construction  of  original  plant  and  of  any  addition 
thereto  or  betterment  thereof”  (Petitioner’s  Supp.  A^p. 
iv).  Thus  “construction”  is  defined  as  meaning,  not  mc^re 
construction,  but  all  processes  connected  with  the  acqui¬ 
sition  and  construction  of  original  plant. 

The  fact  that  this  Court  was  unable  to  find  such  practice 
from  decisions  of  the  Interstate  Commerce  Commission 
is  probably  explained  by  the  fact  that  the  practice  is  appar¬ 
ently  so  well  established  that  there  has  been  little  comment 
thereon  in  the  body  of  opinions  by  that  Commission.  |A 
search  of  the  records  underlying  certain  decisions  of  tljie 
Interstate  Commerce  Commission  discloses  that  taxes  arid 
interest  paid  long  prior  to  the  beginning  of  acti 
construction  of  plant  have  been  allowed  without 

In  Sandy  Valley  &  Ellchorn  Bailway  Company ,  29  I.  C.  <p. 
(Val.)  431  (I.  C.  C.  Val.  Docket  No.  1028),  actual  physical 
construction  of  the  project  commenced  in  the  year  1911  (p. 
450).  Exhibit  No.  5  in  that  proceeding  shows  that  the  orig¬ 
inal  cost  found  by  the  Interstate  Commerce  Commission  in¬ 
cluded  specific  cost  items  for  state  and  county  taxes  accrued 

during  the  years  1906,  1907,  1908  and  1909. _ 

In  Cape  Charles  Railroad  Company ,  &TT.  C.  C.  27|4  * 

(I.  C.  C.  Val.  Docket  156),  actual  physical  construction  diji 
not  commence  until  1910.  Exhibit  No.  5  shows  that  the 
original  cost  as  found  by  the  Interstate  Commerce  Commis¬ 
sion  included  interest  accruing  during  the  six  years  priojr 
to  the  commencement  in  1910  of  the  physical  construction 
work.  The  expenditures  incurred  prior  to  August  1,  19'1(J, 
both  principal  and  interest,  included  acquisition  of  right  of 
way,  preliminary  surveys  and  organization  expenses. 


al  physical 
question.! 


I 


64 


In  Texas  Midland  Railway,  75  I.  C.  C.  1,  166,  the  Inter¬ 
state  Commerce  Commission  states  that  its  method  for 
determining  the  original  cost  of  carrier  lands  where  a  por¬ 
tion  of  the  entire  parcel  of  land  is  non-carrier  property,  is 
to  add  to  the  original  cost  of  the  entire  parcel  interest, 
taxes  and  any  other  expenditures  shown  to  have  been  made 
and  to  subtract  therefrom  the  consideration  received  by  the 
carrier  for  non-carrier  land  sold. 

Since  the  Interstate  Commerce  Commission’s  Classifica¬ 
tion  of  Accounts  and  decisions  allows  interest  and  taxes 
subsequent  to  expenditure  or  acquisition,  and  prior  to  the 
beginning  of  actual  construction,  as  a  part  of  the  original 
cost,  such  procedure  is  binding  on  Respondent. 

It  is  of  no  importance  on  the  question  here  involved  that 
the  Federal  Water  Power  Act  allows  in  case  of  recapture 
no  value  for  lands  in  excess  of  the  actual  reasonable  cost 
thereof  at  the  time  of  acquisition.  If  such  provision  of  the 
act  prevented  allowance  of  taxes  prior  to  1918,  it  would 
likewise  prohibit  the  allowance  of  taxes  or  interest  subse¬ 
quent  thereto,  as  the  act  draws  no  distinction  between  the 
period  of  actual  physical  construction  and  the  period  prior 
thereto.  Indeed,  Respondent’s  Opinion  No.  4  recognizes 
that  interest  on  land  costs  is  allowed,  not  necessarily  as  a 
part  of  the  cost  of  such  lands,  but  as  the  necessary  and  in¬ 
evitable  cost  of  -withholding  funds  invested  in  the  project 
from  productive  use  until  it  can  be  placed  in  commercial 
operation  (Petitioner’s  App.  584). 
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IV. 

Respondent  is  Without  Authority  to  Require  Petitioner  to 
Remove  from  its  Capital  Accounts*  and  Charge  to  its 
Surplus  Account  the  Disallowed  Items  of  Claimed  Cost. 


The  value  of  the  property  received  by  the  consolidated  Com¬ 
pany  in  return  for  its  securities  issued  in  the  consoli¬ 
dation  determines  the  amount  at  which  such  property 
may  be  lawfully  capitalized. 

The  purpose  of  this  proceeding  was  to  determine  the 
actual  legitimate  original  cost  of  Mitchell  Dam  project  as 
of  December  31, 1925  pursuant  to  the  provisions  of  the  fed¬ 
eral  Water  Power  Act  of  1920.  Respondent  found  that  no 
new  corporation  was  created  by  the  merger  of  1913  and, 
therefore,  with  respect  to  properties  owned  by  Alabama 
Power  Company  prior  to  the  consolidation,  the  actual  legiti¬ 
mate  original  cost  was  determined  by  the  amount  paid!  by 
that  company  for  such  properties  (Petitioner’s  App.  $66, 
567,  569,  570^  572). 

Respondent  refused  to  consider,  and  held  inadmissible, 
all  evidence  of  the  value  of  Mitchell  Dam  site  submitted!  by 
Petitioner,  insisting  that  it  was  concerned  solely  with  dost 
to  old  Alabama  Power  Company  prior  to  the  consolidation. 
This  position  taken  by  Respondent  is  entirely  inconsistent 
with  the  scope  and  effect  of  the  order  entered  by  Respond¬ 
ent  on  November  26,  1940  directing  Petitioner  to  remove 
from  its  plant  accounts  the  disallowed  items  of  claimed  cost 
and  to  charge  the  same  to  its  surplus  account  (Petitioner’s 
App.  21).  By  such  order  Respondent  virtually  tells  Peti¬ 
tioner  that  any  amount  carried  in  its  capital  accounts  o^er 
and  above  the  cost  of  Mitchell  Dam  site  to  the  original  Ala¬ 
bama  Power  Company  prior  to  the  consolidation,  not  oi^ly 
does  not  represent  actual  legitimate  original  cost  of  such 
dam  site,  but  does  not  represent  any  increment  of  value  and 
must  be  removed  entirely  from  the  capital  accounts  and 
charged  to  the  surplus  account.  In  other  words,  Respond- 
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ent  having  refused  to  consider  any  evidence  of  value  what¬ 
soever  enters  an  order,  the  effect  of  which  is  a  determina¬ 
tion  that  no  value  exists  over  and  above  the  cost  to  old 
Alabama  Power  Company  prior  to  the  consolidation,  inas¬ 
much  as  such  order  directs  the  removal  of  such  amounts 
from  the  capital  accounts  and  the  charging  thereof  to  the 
surplus  account. 

Conceding,  which  Petitioner  does  not,  that  Respondent 
was  correct  in  its  determination  that  no  new  corporation 
was  created  by  the  consolidation  in  1913  and  that  its  de¬ 
termination  of  the  actual  legitimate  original  cost  of  Mitchell 
Dam  site  on  the  basis  of  the  cost  to  old  Alabama  Power 
Company  prior  to  the  consolidation  is  correct,  the  answer 
still  remains  that  Respondent  has  no  authority  to  order 
Petitioner  to  remove  from  its  capital  accounts  and  to  charge 
to  its  surplus  account  true  values  reflected  by  securities 
issued  in  the  consolidation  of  1913,  even  though  such  values 
be  in  excess  of  the  cost  determined  by  Respondent.  In 
other  words,  Respondent  says  that  the  constituent  com¬ 
panies  owning  the  assets  to  be  acquired  by  the  consolidated 
company  and  desiring  in  1913  to  consolidate  were,  in  the 
issuance  of  stock  to  constituent  Alabama  Power  Company 
for  its  assets,  limited  to  the  cost  of  those  assets  to  such 
constituent  company.  Respondent  thereby  sets  up  a  pur¬ 
ported  determination  of  actual  legitimate  original  cost  to 
the  constituent  company  as  the  lawful  limits  to  which  the 
consolidated  company  could  capitalize  those  assets  in  the 
1913  consolidation,  thus  seeking  to  impose  a  capitalization 
in  1913  on  the  basis  of  cost  determined  by  Respondent 
rather  than  value.  Respondent  has  no  such  authority  and 
Petitioner  was  acting  within  its  lawful  rights  in  such  capi¬ 
talization  in  1913. 

Section  234,  Constitution  of  Alabama  of  1901,  provides 
in  its  pertinent  part  as  follows: 

“No  corporation  shall  issue  stock  or  bonds  except 
for  money,  labor  done,  or  property  actually  received; 
and  all  fictitious  increase  of  stock  on  indebtedness  shall 
be  void.  .  . 
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Section  3467,  Code  of  Alabama  of  1907,  in  effect  af  the 
time  of  the  consolidation  in  1913,  provides  in  its  pertihent 
part  as  follows : 

“All  subscriptions  to  or  for  the  capital  stock  of i  the 
corporation  must  be  payable  in  money,  but  i^iav, 
except  as  otherwise  provided  in  this  article  (4),  be  [dis¬ 
charged  by  the  rendition  of  stipulated  necessary  lajbor, 
or  the  transfer  of  property,  at  the  reasonable  vtylue 
thereof.  ...”  (Emphasis  supplied.) 

The  legislative  declaration  that  property  shall  be  i  re¬ 
ceived  in  exchange  for  stock  of  a  corporation  at  its  “rea¬ 
sonable  value”  is  an  adoption  by  the  State  of  Alabamii  of 
the  so-called  “good  faith”  rule  (Coit  v.  Gold  Amalgamat¬ 
ing  Co.,  119  U.  S.  343,  20  L.  Ed.  420)  and  is,  therefore^  an 
exclusion  of  the  “true  value”  rule  ( Clinton  Mining  Co.  v. 
Jamison,  256  Fed.  577).  The  “reasonable  value”  rule  jj>ro- 
vides  for  “honest  differences  of  opinion”  inherently  pres¬ 
ent  in  any  valuation  of  property.  A  valuation  of  property 
based  on  the  “reasonable  value”  principle,  if  free  from!  in¬ 
tentional  fraud,  is  a  proper  one  {Ely ton  Land  Co.  v.  I Bir¬ 
mingham  Warehouse  &  Elevator  Co.,  92  Ala.  407,  425,  9  So. 
129;  State  ex  rel.  White  v.  Citizens  Light  Power  tio., 
172  Ala.  232,  236,  55  So.  193;  Lee  v.  Iron  Belt  Mercantile 
Co.,  119  Ala.  271,  277,  24  So.  28).  Respondent,  however,  I  by 
its  orders  of  November  26, 1940  and  April  26, 1941  denied  to 
Petitioner  the  right  to  capitalize  in  1913  under  either  the 
“reasonable  value”  principle  or  the  “true  value”  prin¬ 
ciple  and  limits  it  entirely  to  the  cost  of  the  property.  C|)st 
of  property  has  been  expressly  repudiated  as  a  basis  j  of 
capitalization  where  such  property  is  given  in  exchange  ifor 
stock  of  a  corporation  {Fletcher  Cyclopedia  Corporations, 
Vol.  II,  Section  5215,  pp.  523-526;  Grant  v.  East  &  West  | R. 
Co.  (C.C.A.  5th),  54  F.  569,  576;  Clinton  Mining  <&  Mineral 
Co.  v.  Jamison  (C.C.A.  6th),  256  F.  577,  582). 

It  may  be  Respondent  will  say  that  if  it  is  correct  in  its 
determination  that  no  new  corporation  was  created  by  the 
consolidation  of  1913,  then  the  issuance  of  stock  to  constitlu- 
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ent  Alabama  Power  Company  was  not  a  capitalization  of  as¬ 
sets  acquired  by  the  consolidated  company  but  a  further 
capitalization  of  assets  already  held  by  it.  However,  under 
the  decisions  of  the  Supreme  Court  of  Alabama  interpret¬ 
ing  the  laws  governing  capitalization,  stock  in  a  corporation 
may  be  issued  against  increased  value  of  property  already 
held  by  the  corporation: 

“In  the  absence  of  constitutional  restraint,  it  must 
be  admitted  that  corporations  may  declare  stock  divi¬ 
dends,  or  what  must  rest  on  the  same  principle,  may 
issue  increased  stock  based  on  increased  capital,  or  in¬ 
creased  value  of  accumulated  property,  in  excess  of 
capital  stock  requirements.”  Fitzpatrick  v.  Dispatch 
Printing  Co.,  83  Ala.  604,  607  (2  So.  727). 

Respondent  neither  admits  nor  denies  the  value  of 
Mitchell  Dam  site,  but  insists  that  its  duty  is  to  determine 
the  actual  legitimate  original  cost  and  that  in  such  deter¬ 
mination  it  is  in  no  way  concerned  with  value.  All  this  may 
be  true  and  the  amount  paid  by  constituent  Alabama  Power 
Company  for  Mitchell  Dam  site  prior  to  the  consolidation 
may  be  determined  by  Respondent,  but  Respondent’s  order 
goes  much  further  than  a  determination  of  cost  and  strikes 
directly  at  the  right  of  Petitioner  to  reflect  in  its  present 
capital  and  surplus  accounts  the  true  value  of  its  assets  and 
seeks  to  place  an  unlawful  limitation  upon  the  capitaliza¬ 
tion  made  in  the  consolidation  of  1913. 

In  the  case  of  American  Telephone  and  Telegraph  Co.  v. 
U.  S.,  299  U.  S.  232,  240-241,  246-247,  80  L.  ed.  142,  the 
Supreme  Court,  in  construing  a  system  of  accounts  pre¬ 
scribed  by  the  Federal  Communications  Commission  for 
telephone  companies,  a  system  very  similar  to  that  of 
Respondent,  held  that  the  Commission  could  not  order  the 
■writing-off  of  a  “true  increment  of  value”.  Even  more 
emphatic  is  the  decision  in  New  York  Edison  Co.  v.  Maltbie, 
244  App.  Div.  685,  281  N.  Y.  S.  223  (affirmed  271  N.  Y.  103, 
2  N.  E.  2nd  277).  The  holding  in  this  latter  case  was  ap- 
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proved  in  Northern  States  Power  Co.  v.  Federal  Power 
Commission ,  118  F.  2nd  141,  144. 

In  the  consolidation  of  1913,  stock  in  the  consolidatted 
company  was  lawfully  issued  to  old  Alabama  Power  Com¬ 
pany  for  its  assets  and  the  value  of  such  stock  is  repre¬ 
sented  by  the  value  those  assets  contributed  to  the  tbtal 
value  of  the  assets  of  the  consolidated  company.  The  orper 
of  Respondent  denies  such  value  and  says  that  such  vajue 
was  unlawfully  capitalized,  while,  at  the  same  time,  Re¬ 
spondent  insists  that  it  is  in  no  way  concerned  with  the 
question  of  value.  This  is  to  say  that  the  stock  issued  by 
the  consolidated  company  for  Mitchell  Bam  site  must  j  be 
reflected  on  the  books  of  Petitioner  today  at  the  cost  paid 
by  the  constituent  company  for  Mitchell  Bam  site,  while,'  at 
the  same  time,  stock  in  the  same  consolidated  company  'is¬ 
sued  for  assets  other  than  those  owned  by  the  constituent 
Alabama  Power  Company  may  be  reflected  in  the  books  jof 
Petitioner  today  at  the  actual  value  of  such  assets  to  tjhe 
consolidated  company. 

Respondent’s  order  treats  with  Petitioner’s  accounts  jas 
of  today  and  would  limit  the  capitalization  of  the  presejnt 
Alabama  Power  Company,  with  respect  to  assets  owned  by 
old  Alabama  Power  Company  prior  to  1913,  to  the  cojst 
to  such  Company.  However,  the  present  Alabama  Powjer 
Company,  the  one  to  which  the  order  is  directed  and  In 
whose  capital  accounts  such  order  must  be  given  effect,  iis 
an  entirely  new  company  created  on  November  10,  1927  by 
a  consolidation  of  Alabama  Power  Company  (the  Company 
formed  by  the  merger  of  1913),  Houston  Power  Compaiiy 
and  Gulf  Electric  Company.  This  has  been  pointed  out  tjy 
Petitioner  in  its  answer  to  Respondent’s  objections  to  Pe¬ 
titioner’s  motion  for  stay  of  Respondent’s  order,  which 
sworn  answer  was  filed  with  this  Court.  If  no  new  com¬ 
pany  were  created  in  the  merger  of  1913,  and  if  the  creatiojn 
of  a  new  company  be  of  importance,  it  can  not  be  denied 
that  the  company  to  which  Respondent’s  order  is  direetejl 
is  an  entirely  new  company  formed  by  the  consolidation  ih 
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1927.  In  such  consolidation  the  assets  of  the  constituent 
companies  were  obtained  by  the  present  Alabama  Power 
Company  for  considerations  other  than  cash.  In  this  con¬ 
solidation  of  1927,  the  present  Alabama  Power  Company 
paid  for  the  properties  of  the  constituent  companies,  in¬ 
cluding  Mitchell  Dam-Project  No.  82,  a  consideration  equiv¬ 
alent  to  the  amount  which  such  companies  carried  on  their 
books  as  the  cost  of  those  properties. 

Under  direction  from  Respondent,  and  reserving  its  right 
to  question  such  authority  of  Respondent,  Petitioner  has 
filed  with  Respondent  its  proposed  Reclassification  of  Ac¬ 
counts  in  conformity  with  Respondent’s  Uniform  System 
of  Accounts  Prescribed  for  Public  Utilities  and  Licensees, 
Revised  to  December  31, 1936.  Such  proposed  Reclassifica¬ 
tion  of  Accounts  is  now  pending  before  Respondent.  The 
system  of  accounts  under  which  such  reclassification  is 
made  is  particularly  aimed  at  ascertaining  the  original 
cost  of  utility  plant  to  the  party  first  devoting  the  same  to 
oublic  use  and  the  cost  of  utility  plant  to  the  accounting 
utility.  The  original  cost  to  the  party  first  devoting  the 
properties  to  public  use  may  be  entirely  different  from  the 
cost  to  the  accounting  utility.  Even  if  it  be  finally  deter¬ 
mined  that  a  part  of  such  original  cost  does  not  represent 
actual  legitimate  original  cost  for  the  limited  purposes  of 
the  Federal  Water  Power  Act  and  that  such  part  should 
be  removed  from  the  accounts  reflecting  actual  legitimate 
original  cost,  the  fact  remains  that  Petitioner  paid  the  con¬ 
stituent  companies  in  1927,  in  consideration  other  than 
cash,  the  entire  amount  at  which  such  properties  were  car¬ 
ried  on  the  books  of  those  companies.  The  consideration 
paid  is  measured  in  turn  by  the  value  of  the  assets  acquired 
in  1927  and  the  difference  between  what  was  paid  by  Peti¬ 
tioner  at  that  time  and  the  actual  legitimate  original  cost 
ascertained  by  Respondent  would  under  Petitioner’s  in¬ 
terpretation  of  the  system  of  accounts  prescribed  by  Re¬ 
spondent  be  properly  placed  in  Account  100.5 — Electric 
Plant  Acquisition  Adjustments,  a  capital  account  and  not 
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charged  against  surplus  as  required  by  Respondent’s  pres¬ 
ent  order. 

Respondent’s  order  is,  therefore,  void  insofar  as  it  would 
compel  removal  from  Petitioner’s  books  of  account  of  true 
values  properly  capitalized  in  1913  and  1927. 

B. 

I 

Respondent’s  uniform  system  of  accounts-  prescribed  for 
public  utilities  and  licensees,  revised  to  December  31, 
1936,  pursuant  to  the  authority  granted  by  the  Fedeiral 
Power  Act  of  1935  has  no  application  to  petitioner’s 
accounts. 

The  license  under  which  this  project  was  built  was  is¬ 
sued  by  Respondent  on  June  27,  1921  under  provisions  of 
the  Federal  Water  Power  Act  of  1920,  which  act  prescribed 
the  cost  accounting  applicable  to  this  project  (41  Stat.  lofo, 
16  U.  S.  C.  A.  791,  796).  The  cost  accounting  basis  of  tjbe 
uniform  system  of  accounts  prescribed  for  public  utilities 
and  licensees,  revised  to  December  31,  1936,  is  fundament¬ 
ally  different  from  the  cost  accounting  basis  prescribed  lj)y 
the  Federal  Water  Power  Act  of  1920.  The  basis  prescribed 
by  the  Federal  Water  Power  Act  of  1920  is  actual  legiti¬ 
mate  original  cost  as  defined  and  interpreted  in  the  I.  C.  <b. 
Classification  of  1914  and  was  directed  at  determining  tile 
cost  to  the  licensee.  The  cost  accounting  basis  of  the  uni¬ 
form  system  of  accounts,  revised  to  December  31,  193(j), 
pursuant  to  authority  granted  by  the  Federal  Power  Acjt 
of  1935,  is  directed  at  an  ascertainment  of  the  original  co^t 
to  the  party  first  devoting  properties  to  public  use. 

The  provisions  of  the  Federal  Water  Power  Act  of  192() 
were  made  a  part  of  the  license  under  which  this  project 
was  constructed  and  such  license  further  provides  that  th^ 
rules  and  regulations  of  the  Commission  were  thereto  atj- 
taclied  and  made  a  part  thereof  (Petitioner’s  App.  57,  68j- 
69).  Under  the  provisions  of  the  Federal  Water  Poweif 
Act  of  1920,  the  I.  C.  C.  Classification  of  1914  was  ordered 
to  be  published  and  promulgated  as  a  part  of  the  rules  and 
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regulations  of  the  Commission.  The  cost  accounting  prin¬ 
ciples  prescribed  by  the  Federal  Water  Power  Act  of  1920 
for  this  project  have,  therefore,  become  a  part  of  the  license 
under  which  this  project  was  built  and  are  not  subject  to 
change  by  subsequent  regulation  or  legislation  to  a  funda¬ 
mentally  different  basis  of  cost  accounting.  The  Federal 
Water  Power  Act  of  1920  provided  in  express  terms  that 
any  subsequent  amendment  of  such  act  should  in  no  way 
affect  anv  license  theretofore  issued  or  the  rights  of  anv 
licensee  thereunder: 

.  .  .  That  the  right  to  alter,  amend  or  repeal  this 
Act  is  hereby  expressly  reserved;  but  no  such  altera¬ 
tion,  amendment,  or  repeal  shall  affect  any  license 
theretofore  issued  under  the  provisions  of  this  Act,  or 
the  rights  of  any  licensee  thereunder.  .  .  .  ”  (41  Stat. 
at  Large  1077,  16  U.  S.  C.  A.  822). 

There  is  another  aspect  to  which  Petitioner  directs  at¬ 
tention.  The  decision  of  Respondent  which  Petitioner 
seeks  to  review  was  not  entered  in  a  proceeding  instituted 
under  the  Federal  Power  Act  of  1935,  nor  based  upon  any 
purported  jurisdiction  of  Respondent  over  Petitioner’s  ac¬ 
counts  by  virtue  of  the  transmission  and  sale  of  electricity 
in  interstate  commerce.  This  proceeding  was  instituted, 
and  throughout  its  entirety  was  conducted,  for  the  sole  pur¬ 
pose  of  ascertaining  the  actual  legitimate  original  cost  of 
Mitchell  Dam  project  by  virtue  of  its  being  a  project 
licensed  under  the  Federal  Water  Power  Act  of  1920.  The 
license  issued  to  Petitioner  incorporated  therein  the  provi¬ 
sions  of  the  Federal  WTater  Power  Act  of  1920  and  made 
them  a  part  of  the  license  and  further  provided  that  the 
license  could  not  be  altered  or  amended  without  the  con¬ 
sent  of  Petitioner  (Petitioner’s  App.  57,  68-69).  The  Fed¬ 
eral  Water  Povrer  Act  of  1920,  incorporated  in  the  license, 
also  expressly  provided  that  any  amendment  of  such  act 
should  in  no  way  affect  any  license  theretofore  issued,  nor 
any  rights  acquired  thereunder  (Petitioner’s  Supp.  App.  iii). 
Furthermore,  in  Section  15  of  the  Federal  Water  Power 


Act  of  1920  it  is  provided  that  if  the  United  States  dbes 
not,  at  the  expiration  of  the  original  license,  take  over  jthe 
project,  the  Commission  is  authorized  to  issue  a  new 
license  to  the  original  licensee  upon  such  terms  and  condi¬ 
tions  as  may  he  authorized  or  required  under  the  then  ex¬ 
isting  laws  and  regulations,  or  to  issue  a  new  license  iyi<jler 
said  terms  and  conditions  to  a  new  licensee.  In  the  sajme 
section  it  is  provided  that  if  the  United  States  does  ljiot 
exercise  its  right  to  take  over  the  project  or  does  not  issue 
a  license  to  a  new  licensee,  or  a  new  license  to  the  original 
licensee,  upon  reasonable  terms,  then  an  annual  license 
shall  be  issued  to  the  then  licensee  under  the  terms  and  cqn- 
ditions  of  the  original  license.  (Emphasis  supplied)  (pe¬ 
titioner’s  Supp.  App.  i-ii)  This  is  an  express  recognition 
that,  not  only  is  the  Petitioner’s  license  unaffected  by  ajiy 
amendments  or  changes  in  the  laws  and  regulations  durihg 
the  period  of  the  license,  but  that  after  the  expiration  of  tjhe 
license,  the  laws  and  regulations  having  been  amended  dur¬ 
ing  such  period,  if  Petitioner  still  retains  the  project  and 
no  new  license  is  issued  under  the  laws  and  regulations  ^s 
they  may  have  been  amended,  then  Petitioner  is  entitled  jto 
an  annual  license  upon  the  same  terms  as  the  terms  aijd 
conditions  of  the  original  license,  irrespective  of  any  amend¬ 
ments  or  alterations  in  the  laws  or  regulations.  Any  or¬ 
ders  of  Respondent  based  upon  authority  purportedly  con¬ 
ferred  by  the  Federal  Power  Act  of  1935  and  any  systein 
of  accounts  prescribed  thereunder  which  is  contrary  to  tile 
T.  C.  C.  Classification  of  1914  are  void  insofar  as  Petitioner 
is  concerned. 

C. 

Respondent  is  without  jurisdiction  over  petitioner’s 
books,  records  and  accounts. 

Under  the  Federal  Water  Power  Act  of  1920  the  juris¬ 
diction  of  Respondent  over  a  licensee’s  rates,  service  anti 
accounts  is  limited  to  those  instances  in  which  sucli  mas¬ 
ters  are  not  regulated  by  state  commissions  (Sections  lj) 
and  20,  Federal  Water  Powrer  Act  of  1920,  41  Stat.  106$, 
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16  U.  S.  C.  A.  791,  812-13;  Petitioner’s  Supp.  App.  ii-iii). 
The  accounts  of  Petitioner  are  subject  to  the  regulation  of, 
and  are  being  regulated  and  supervised  by  the  Alabama 
Public  Service  Commission  and  are,  therefore,  not  subject 
to  the  jurisdiction  of  Respondent  (Petitioner’s  Supp.  App. 
xv-xvii)  This  limitation  upon  the  jurisdiction  of  Respon¬ 
dent  found  in  the  Federal  Water  Power  Act  of  1920  was 
carried  forward  into  the  Federal  Power  Act  of  1933  (49 
Stat.  863, 16  U.  S.  C.  824)  as  is  evidenced  by  the  interpreta¬ 
tion  and  explanation  of  such  acts  by  its  authors,  propon¬ 
ents  and  members  of  Respondent’s  staff  in  committee  hear¬ 
ings  and  on  the  floor  of  Congress  when  considering  this  act. 
Brieflv,  such  statements  show  that  the  Federal  Power  Act  of 
1935  is  to  be  interpreted  in  accordance  with  the  following 
principles  : 

1.  That  such  act  was  conceived,  offered  and  passed,  not 
as  a  substitute  for  state  regulation,  but  merely  as  a  supple¬ 
ment  thereto. 

2.  That  such  act  was  prepared  by  representatives  of 
Respondent  under  express  instructions  from  Respondent  to 
prepare  a  bill  that  would  complement  and  not  supersede 
state  regulation. 

3.  That  operations  of  the  nature  of  Petitioner  were  essen¬ 
tially  local  in  character  and  that  the  rates,  service,  books 
and  accounts  of  such  companies  should  be  regulated  by  the 
states. 

4.  That  by  the  proposal  of  such  act  Respondent  was  seek¬ 
ing  to  coordinate  in  a  regional  manner  the  power  resources 
and,  in  so  doing,  to  control  such  phases  of  the  electrical 
utility  business  that  the  states  could  not  and  did  not  control 
(Petitioner’s  Supp.  App.  v-xiv). 

The  statement  of  policy  in  the  Federal  Power  Act  of  1935 
as  introduced  before  the  committee  and  as  passed  by  Con¬ 
gress  in  even  more  emphatic  terms,  clearly  shows  that  there 
was  no  congressional  intent  to  place  in  the  hands  of  Re- 
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spondent  the  jurisdiction  sought  to  be  exercised  in|  this 
proceeding  (Petitioner’s  Supp.  App.  iv).  Sections  ltj)  and 
20  of  the  Federal  Water  Power  Act  of  1920  were  left  in 
full  force  and  effect  by  the  Federal  Power  Act  of  1935. 
Such  sections  deny  Respondent  regulation  and  control  of 
the  rates,  services  and  securities  of  Petitioner  inasmuch  as 
such  matters  are  regulated  and  controlled  by  the  Alabama 
Public  Service  Commission.  (Petitioner’s  Supp.  App.  ii- 
iii)  Section  201(a)  of  the  Federal  Power  Act  of  1935 j  pro¬ 
vides  that  federal  regulation  of  that  part  of  the  elejctric 
business  which  consists  of  transmission  and  sale  of  electric 
energy  in  interstate  commerce  is  necessary  in  the  publijc  in¬ 
terest,  “Such  Federal  regulations,  however,  to  extend  only 
to  those  matters  which  are  not  subject  to  regulation  by  the 
state”.  (Petitioner’s  Supp.  App.  iv)  This  proviso  is  entirely 
in  keeping  with  the  limitations  found  in  Sections  19  an|d  20 
of  the  Federal  Water  Power  Act  of  1920.  Section  l|9  of 
the  Federal  Water  Power  Act  of  1920  deals  with  a  licensee 
generating  and  selling  electricity  from  a  licensed  project 
entirely  within  the  confines  of  one  state  and  gives  |  Re¬ 
spondent  jurisdiction  of  such  licensees ’s  rates,  service  and 
securities  only  in  the  event  that  state  has  no  public  seijvice 
commission  exercising  such  authority.  Section  20  applies 
where  the  electricity,  or  any  part  thereof,  generated  jat  a 
licensed  project,  is  placed  in  interstate  or  foreign  commerce 
and  again  limits  the  jurisdiction  of  Respondent  over  the 
rates,  service  and  securities  to  those  instances  in  which)  the 
states  concerned  do  not  have  a  regulatory  commissioji  or 
are  unable  to  agree  through  such  commissions.  Now,  com¬ 
ing  again  to  the  Federal  Power  Act  of  1935,  we  find  its 
declaration  of  policy  and  intent  to  be  the  regulation  of|  the 
transmission  and  sale  of  electric  energy  in  interstate  Com¬ 
merce  and  we  again  find  such  federal  regulation  limited  to 
matters  which  are  not  subject  to  regulation  by  the  stated. 

The  orders  of  Respondent  seek  to  control  Petitioner’s 

books  and  accounts,  affect  its  rates,  and  involve  securities 

issued  in  1913.  Such  orders  are  bevond  the  authority  of 

«  *i 

Respondent. 
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V. 

Respondent’s  orders  of  November  26,  1940  and  April  26, 
1941  are  void  in  that  Petitioner  has  been  denied  due 
process  of  law. 


A. 

The  accounting  disposition  of  the  disallowed  items  of  cost 
was  not  an  issue  in  this-  proceeding. 

Nowhere  in  the  Preliminary  Accounting  Report  and 
Petitioner’s  protest  thereto  is  there  any  reference  to  or 
suggestion  with  respect  to  the  accounting  disposition  of 
items  of  claimed  cost  recommended  for  disallowance.  By 
stipulation  dated  December  7,  1931,  approved  later  by  the 
full  Commission,  certain  items  of  claimed  cost  were  allowed 
by  the  Commission  and  some  items  were  abandoned  by 
Petitioner.  Nowhere  in  such  stipulation,  nor  in  any  of  the 
conferences  and  discussions  climaxing  in  such  stipulation 
was  there  any  suggestion  of  accounting  disposition  of  the 
items  of  cost  abandoned  by  Petitioner  (Petitioner’s  App. 
539).  Nowhere  in  the  order  fixing  the  date  for  the  hearing 
in  1931  did  it  appear  that  such  hearing  was  to  be  held  on  the 
issues  other  than  those  raised  by  Respondent’s  Preliminary 
Accounting  Report  and  Petitioner’s  protest  thereto  (Peti¬ 
tioner’s  App.  153).  The  record  made  at  that  hearing  re¬ 
veals  that  the  accounting  disposition  of  the  disputed  items 
of  claimed  cost,  in  the  event  thev  were  later  disallowed  bv 
Respondent’s  decision,  was  not  in  issue.  No  evidence  was 
introduced  by  either  Petitioner  or  Respondent  as  to  what 
accounting  disposition  should  be  made  of  the  items  of  cost 
that  might  be  disallowed.  Neither  in  the  opinions  nor  final 
orders  entered  by  Respondent  after  such  hearing  was 
there  any  suggestion  that  the  disallowed  items  of  cost 
should  be  removed  from  Petitioner’s  capital  accounts  and 
charged  to  its  surplus  account.  The  order  of  September  26, 
1939,  fixing  the  date  for  further  hearing,  makes  no  mention 
of  accounting  disposition  of  the  disallowed  items  of  claimed 
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cost,  and  no  issue  was  made  nor  was  any  evidence  introduced 
at  such  hearing  with  respect  to  such  accounting  disposition. 
The  order  of  November  26,  1940  directing  Petitioner  td  re¬ 
move  the  disallowed  items  of  claimed  cost  from  its  capital 
accounts  and  charge  the  same  to  its  surplus  account  was;  the 
first  indication  received  by  Petitioner  that  Respondent  Con¬ 
sidered  such  accounting  disposition  of  the  disallowed  itjmis 
of  claimed  cost  to  be  an  issue  in  this  proceeding. 

The  utter  disregard  shown  by  Respondent’s  order  for;  the 
issues  in  this  proceeding  and  the  attempt  of  such  ordef  to 
embrace  issues  admittedly  not  involved  in  this  proceeding 
is  shown  by  Paragraph  E  of  the  order  of  November  26, 1$)40. 
(Petitioner’s  App.  21-22.)  Such  j>aragraph  directs  that  all 
amounts  now  carried  in  the  asset  accounts  as  part  of  the 
original  charges  to  the  cost  of  the  project  up  to  and  includ¬ 
ing  December  31,  1925,  and  not  otherwise  disposed  of  by 
the  order,  and  which  do  not  represent  the  cost  of  soime 
physical  property  other  than  this  project,  shall  be  trans¬ 
ferred  from  such  accounts  and  the  net  amount  thereof 
charged  to  earned  surplus  account.  ! 

It  has  been  argued  to  this  Court  by  Counsel  for  Re¬ 
spondent  that  Paragraph  E  concerns  items  not  claimed]  as 
a  part  of  project  cost  (Respondent’s  Objections  to  Peti¬ 
tioner’s  Motion  For  Stay  of  Respondent’s  Order,  p.  5).  |ln 
other  -words,  Respondent  seeks  to  dispose  of  unspecified 
items  not  claimed  in  Petitioner’s  Initial  Cost  Statement,  riot 
covered  by  Respondent’s  audit  of  that  statement  and  Pre¬ 
liminary  Accounting  Report,  not  mentioned  in  Petitioner’s 
Protest,  never  disclosed  at  the  hearing,  and  concerning 
which  there  is  not  one  shred  of  evidence. 

The  disposition  of  the  disallowed  items  of  cost  was  njot 
an  issue  and  Respondent’s  order  with  respect  thereto  iis 
void.  I 


I 
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B. 

The  Petitioner  has  been  denied  a  hearing  with  respect  to 
that  aspect  of  Respondent’s  orders  requiring  the  re¬ 
moval  of  the  disallowed  items  of  claimed  cost  from 
Petitioner’s  capital  accounts  and  the  charging  thereof 
to  its  surplus  account. 

The  entry  of  the  order  of  November  26, 1940  ordering  the 
disallowed  items  of  costs  to  be  charged  to  Petitioner’s  sur¬ 
plus  account  was  made  without  hearing  on  such  issue.  In 
such  cases  “it  has  been  distinctly  recognized  that  admin¬ 
istrative  orders,  quasi-judicial  in  character,  are  void  if  a 
hearing  was  denied;  if  that  granted  was  inadequate  or 
manifestly  unfair”.  Interstate  Commerce  Commission  v. 
Louisville  <&  Nashville  R.  R.  Co.,  227  U.  S.  88,  91  (1913),  57 
L.  ed.  431.  Petitioner  was  entitled  to  a  hearing  on  this  issue 
before  the  order  of  November  26,  1940  could  have  been 
properly  entered  by  Respondent,  but  the  order  was  entered 
without  notice  or  semblence  of  notice  that  such  issue  would 
be  passed  upon.  Ohio  Bell  Telephone  Company  v.  Public 
Utilities  Commission  of  Ohio,  301  U.  S.  292,  300  (1937),  81 
L.  ed.  1093.  However,  after  such  order  was  entered  Peti¬ 
tioner  asserted  its  right  to  a  hearing  and  requested  that 
such  be  granted  by  Respondent.  The  request  was  denied,  as 
this  record  shows.  In  the  order  denying  Petitioner’s  ap¬ 
plication  for  rehearing  and  request  for  hearing  on  the 
accounting  features  of  the  order  of  November  26,  1940,  Re¬ 
spondent  ordered  Petitioner  to  “  (1)  show  cause  in  writing, 
under  oath,  why  the  accounting  instructions  and  require¬ 
ments  contained  in  said  paragraphs  (C),  (D)  and  (E),  of 
said  order  should  not  be  made  effective  and  enforced,  and 
(2)  submit  to  the  commission  such  accounting  treatment 
as  the  licensee  may  propose  for  the  disposition  of  disallowed 
items  of  claimed  costs.”  In  other  words,  Petitioner  had 
been  tried  and  condemned  without  hearing  and,  as  a  sub¬ 
stitute  for  such  hearing,  Respondent  ordered  Petitioner  to 
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show  cause  in  writing,  under  oath,  why  the  sentence  shobld 
not  be  made  effective.  The  issuance  of  such  order  by  Re¬ 
spondent  and  the  filing  of  an  answer  in  wanting,  under  ohth, 
by  Petitioner  could  not  and  did  not  take  the  place  of  the 
hearing  to  which  Petitioner  was  entitled  as  a  matter!  of 
right.  The  filing  of  an  answer  under  oath  setting  up  w|hy 
an  order  of  the  Respondent  already  entered  should  not  be 
made  effective  cannot  take  the  place  of  the  hearing  upon 
which  such  order  should  have  been  based.  Such  procedure 
“is  not  the  fair  hearing  essential  to  due  process.  It  is  con¬ 
demnation  without  trial.  ’  ’  Ohio  Bell  Telephone  Company  v. 
Public  Utilities  Commission  of  Ohio ,  301  U.  S.  292,  300 
(1937),  81  L.  ed.  1093.  The  right  to  a  hearing  means  thjat 
“All  parties  must  be  fully  apprised  of  the  evidence  sub¬ 
mitted  or  to  be  considered,  and  must  be  given  opportunity 
to  cross-examine  witnesses,  to  inspect  documents  and  jto 
offer  evidence  in  explanation  or  rebuttal.  In  no  other  wjjiy 
can  a  party  maintain  its  rights  or  make  its  defense^” 
Interstate  Commerce  Commission  v.  Louisville  <&  Nashville 
R.  R.  Co.,  227  U.  S.  88, 93  (1913),  57  L.  ed.  431.  The  order  Of 
November  26, 1940  entered  by  Respondent  orders  Petitioner 
to  charge  the  disallowed  items  of  cost  to  its  surplus  account 
in  accordance  with  the  applicable  provisions  of  Respon¬ 
dent’s  Uniform  System  of  Accounts  Prescribed  for  Public 
Utilities  and  Licensees,  revised  to  December  31,  1936,  pur¬ 
suant  to  authority  granted  by  the  Federal  Power  Act.  The 
act  referred  to  in  such  order  provides  “The  Commissioh 
may  prescribe  a  system  of  accounts  to  be  kept  by  licensee^ 
and  public  utilities  and  may  classify  such  licensees  and 
public  utilities  and  prescribe  a  system  of  accounts  for  each 
class.  The  Commission,  after  notice  and  opportunity  for 
hearing ,  may  determine  by  order  the  accounts  in  which 
particular  outlays  and  receipts  shall  be  entered,  chargee), 
or  credited.”  (Emphasis  supplied.)  Section  213,  Federajl 
Power  Act,  49  Stat.  854,  Title  16,  U.  S.  C.  A.,  Sec.  825  (a)j. 
The  “manifest  purpose  in  requiring  a  hearing  is  to  comply 
with  the  requirements  of  due  process  upon  which  the 
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affected  by  the  determination  of  an  administrative  body  are 
entitled  to  insist.’ ’  Shields  v.  Utah  Idaho  Railivay  Co.,  305 
U.  S.  177,  182,  83  L.  ed.  111.  The  Respondent  may  deter¬ 
mine  “after  notice  and  opportunity  for  hearing”,  particular 
accounts  in  its  system  of  accounts  to  which  various  items 
shall  be  entered,  charged,  or  credited.  “The  requirement 
of  a  ‘hearing’  has  obvious  reference  ‘to  the  tradition  of 
judicial  proceedings  in  which  evidence  is  received  and 
weighted  by  the  trier  of  the  facts.’  the  ‘hearing’  is  ‘the 
hearing  of  evidence  and  argument’.”  Shields  v.  Utah 
Idaho  Railway  Co.,  305  U.  S.  177,  182  (1938),  83  L.  ed.  111. 
The  act,  therefore,  makes  notice  and  opportunity  for  hear¬ 
ing  a  prerequisite  to  the  determination  by  Respondent  of 
the  accounts  in  which  particular  items  shall  be  entered, 
charged  or  credited.  This  requirement  of  notice  and  op¬ 
portunity  for  hearing  is  in  keeping  wdth  the  theory  of  regu¬ 
lation  by  administrative  bodies.  When  the  judgment  and 
determination  of  an  administrative  body  is  to  receive  proper 
deference  from  courts  and  when  much  that  such  administra- 
tive  bodies  do  not  exempt  from  supervision  if  the  proper 
constitutional  restraints  have  been  obeyed,  “All  the  more 
insistent  is  the  need,  when  power  has  been  bestowed  so 
freely,  that  the  ‘inexorable  safeguard’  (St.  Joseph  Stock 
Yards  Co.  v.  United  States,  298  U.  S.  38,  73)  of  a  fair  and 
open  hearing  be  maintained  in  its  integrity.”  Ohio  Bell 
Telephone  Company  v.  Public  Utilities  Commission  of 
Ohio,  301  U.  S.  292,  304  (1937),  81  L.  ed.  1093;  Morgan  v. 
United  States,  298  U.  S.  46S,  480,  481,  SO  L.  ed.  12S8.  “The 
right  to  such  a  hearing  is  one  of  ‘the  rudiments  of  fair  play’ 
(Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Polt,  232  U.  S.  165,  168) 
assured  to  every  litigant  by  the  Fourteenth  Amendment  as 
a  minimal  requirement.”  Ohio  Bell  Telephone  Company  v. 
Public  Utilities  Commission  of  Ohio,  301  U.  S.  292,  304,  305 
(1937),  81  L.  ed.  1093. 

Respondent  has  urged  that  its  authority  to  require  the 
“corrective  accounting  prescribed  by  its  order  of  November 
26,  1940”  is  not  open  to  question  on  this  review.  It  like- 
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wise  urged  that  although  the  orders  of  November  7,  l|932 
and  December  19,  1932,  which  were  final  orders  by  jRe- 
spondent,  did  not  specifically  so  direct,  the  established 
principles  of  correct  accounting  require  that  in  complia|nce 
with  Respondent’s  orders  Petitioner  should  charge  the  dis¬ 
allowed  items  of  claimed  costs  to  its  surplus  account.  Upon 
wliat  facts  shown  in  this  record  does  Respondent  make  jthe 
finding  of  fact  that  charging  the  disallowed  items  of  cqsts 
to  Petitioner’s  surplus  account  is  “corrective  accounting”? 
Is  it  upon  some  matter  or  evidence  of  which  Respondent 
has  judicial  knowledge  or  is  it  upon  the  information  slnd 
advice  of  Respondent’s  accounting  staff  not  disclosed!  in 
the  record  of  this  proceeding?  Respondent’s  very  objec¬ 
tions  show  that  the  parties  to  proceedings  of  this  nature 
have  taken  diametrically  opposed  positions  as  to  the  estab¬ 
lished  principles  of  correct  accounting  in  instances  of  this 
nature,  when  Respondent  explains  the  absence  of  such 
requirement  in  its  orders  of  November  7,  1932  and  Decem¬ 
ber  19,  1932  and  the  presence  of  such  requirement  in  its 
order  of  November  26, 1940  by  admitting  that  licensees  were 
continuing  to  carry  on  their  books  the  disallowed  items  fcrf 
cost  as  fixed  capital. 

An  analysis  of  the  record  before  the  court  in  this  pro¬ 
ceeding  will  reveal  that  there  is  not  one  shred  of  evidence 
to  support  any  finding  of  fact  by  this  Respondent  with  rle- 
spect  to  what  is  or  what  is  not  proper  accounting.  In  ordOr 
to  reach  this  conclusion  and  to  support  its  order  Respondent 
apparently  relied  upon  judicial  knowledge  or  went  to  facts 
and  information  outside  of  this  record.  In  Petitioner js 
opinion,  there  is  no  provision,  express  or  implied,  in  thje 
system  of  accounts  prescribed  by  Respondent  and  meii- 
tioned  in  its  order  which  directs  that  the  disallowed  items  df 
cost  must  be  charged  to  Petitioner’s  surplus  account.  Thje 
question  of  what  is  proper  accounting  practice  is  not  on|e 
of  which  Respondent  has  judicial  knowledge  but  is  a  mattejr 
for  expert  testimony  of  witnesses  qualified  in  the  field  of 
accounting.  Ohio  Bell  Telephone  Company  v.  Public  Utilil 
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ties  Commission  of  Ohio,  301  U.  S.  292,  300,  301  (1937),  81 
L.  ed.  1093.  Moreover,  judicial  notice,  even  when  taken, 
has  no  other  effect  than  to  relieve  one  of  the  parties  from 
the  burden  of  resorting  to  the  usual  forms  of  evidence.  It 
cannot  deprive  the  other  party  of  the  opportunity  of  dis¬ 
puting  by  evidence  the  matter  of  which  judicial  notice  is 
taken.  Ohio  Bell  Telephone  Company  v.  Public  Utilities 
Commission  of  Ohio,  301  U.  S.  292,  301,  302  (1937),  81  L.  ed. 
1093.  If  Respondent  be  acting  upon  evidence  or  informa¬ 
tion  as  to  correct  accounting  principles  governing  the  dis¬ 
position  of  the  items  of  costs  disallowed  by  it,  then  Peti¬ 
tioner  has  likewise  been  denied  a  hearing  for  “manifestly 
there  is  no  hearing  when  the  party  does  not  know  what  evi¬ 
dence  is  offered  or  considered  and  is  not  given  an  oppor¬ 
tunity  to  test,  explain,  or  refute”.  Interstate  Commerce 
Commission  v.  Louisville  <&  Nashville  R.  R.  Co.,  227  U.  S.  88, 
93  (1913),  57  L.  ed.  431. 

The  right  to  a  hearing  is  one  of  the  rudiments  of  fair 
play  assured  to  every  litigant  by  the  Fourteenth  Amendent 
as  a  minimal  requirement.  “There  can  be  no  compromise 
on  the  footing  of  convenience  or  expediency,  or  because 
of  a  natural  desire  to  be  rid  of  harassing  delay,  when  that 
minimal  requirement  has  been  neglected  or  ignored.”  Ohio 
Bell  Telephone  Company  v.  Public  Utilities  Commission  of 
Ohio ,  301  U.  S.  292,  305  (1937),  81  L.  ed.  1093. 

For  the  foregoing  reasons,  Petitioner  respectively  sub¬ 
mits  that  its  prayer  for  relief  should  be  granted. 

H.  Cecil  Kilpatrick, 

P.  W.  Turner, 

Walter  Bouldin, 

W.  M.  Moloney, 

Attorneys  for  Petitioner. 
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State  of  Alabama,  proceedings  before  legislative  com¬ 
mittees  and  other  matters  not  a  part  of  the  transcifipt 
filed  by  Respondent  in  this  proceeding  and,  therefore, 
not  contained  in  the  general  appendix  to  Petitioner’s 
brief.  Emphasis  supplied.) 


Excerpts  from  Federal  Water  Power  Act  of  1920,  |41, 
Stat.  1063:  j 

“Sec.  3.  That  the  words  defined  in  this  section  shall 
have  the  following  meanings  for  the  purposes  of  this  Ajct, 
to  wit:  j 

•  *  •  #  *  *  •  •  #  j  * 

“  ‘Net  investment’  in  a  project  means  the  actual  legiti¬ 
mate  original  cost  thereof  as  defined  and  interpreted  in  tjie 
‘classification  of  investment  in  road  and  equipment  of  steam 
roads,  issue  of  1914,  Interstate  Commerce  Commission,’ 
plus  similar  costs  of  additions  thereto  and  betterments 
thereof,  minus  the  sum  of  the  following  items  properly  allo¬ 
cated  thereto,  if  and  to  the  extent  that  such  items  have  bedn 
accumulated  during  the  period  of  the  license  from  earnings 
in  excess  of  a  fair  return  on  such  investment:  (a)  Unappro¬ 
priated  surplus,  (b)  aggregate  credit  balances  of  current 
depreciation  accounts,  and  (c)  aggregate  appropriations 
of  surplus  or  income  held  in  amortization,  sinking  fund,  dr 
similar  reserves,  or  expended  for  additions  or  betterments 
or  used  for  the  purposes  for  which  such  reserves  were 
created.  The  term  ‘cost’  shall  include,  in  so  far  as  appli¬ 
cable,  the  elements  thereof  prescribed  in  said  classification, 
but  shall  not  include  expenditures  from  funds  obtained 
through  donations  by  States,  municipalities,  individuals,  oy 
others,  and  said  classification  of  investment  of  the  Inter}- 
state  Commerce  Commission  shall  in  so  far  as  applicable 
be  published  and  promulgated  as  a  part  of  the  rules  and 
regulations  of  the  commission  (1063). 

•  *•*••*•*• 
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Sec.  15.  That  if  the  United  States  does  not,  at  the  ex-j 
pi  ration  of  the  original  license,  exercise  its  right  to  take! 
over,  maintain,  and  operate  any  project  or  projects  of  thei 
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licensee,  as  provided  in  section  14  hereof,  the  commission 
is  authorized  to  issue  a  new  license  to  the  original  licensee 
upon  such  terms  and  conditions  as  may  be  authorized  or  re¬ 
quired  under  the  then  existing  laws  and  regulations,  or  to 
issue  a  new  license  under  said  terms  and  conditions  to  a 
new  licensee,  which  license  may  cover  any  project  or  proj¬ 
ects  covered  by  the  original  license,  and  shall  be  issued  on 
the  condition  that  the  new  licensee  shall,  before  taking  pos¬ 
session  of  such  project  or  projects,  pay  such  amount,  and 
assume  such  contracts  as  the  United  States  is  required  to 
do,  in  the  manner  specified  in  section  14  hereof :  Provided , 
That  in  the  event  the  United  States  does  not  exercise  the 
right  to  take  over  or  does  not  issue  a  license  to  a  new  li¬ 
censee,  or  issue  a  new  license  to  the  original  licensee,  upon 
reasonable  terms,  then  the  commission  shall  issue  from 
year  to  year  an  annual  license  to  the  then  licensee  under  the 
terms  and  conditions  of  the  original  license  until  the  prop¬ 
erty  is  taken  over  or  a  new  license  is  issued  as  aforesaid 
(1072). 

********** 

“Sec.  19.  That  as  a  condition  of  the  license,  every  li¬ 
censee  hereunder  which  is  a  public-service  corporation,  or  a 
person,  association,  or  corporation  owning  or  operating 
any  project  and  developing,  transmitting,  or  distributing 
power  for  sale  or  use  in  public  service,  shall  abide  by  such 
reasonable  regulation  of  the  services  to  be  rendered  to  cus¬ 
tomers  or  consumers  of  power,  and  of  rates  and  charges  of 
payment  therefor,  as  may  from  time  to  time  be  prescribed 
by  any  duly  constituted  agency  of  the  State  in  which  the 
service  is  rendered  or  the  rate  charged.  That  in  case  of 
the  development,  transmission,  or  distribution,  or  use  in 
public  service  of  power  by  any  licensee  hereunder  or  by  its 
customer  engaged  in  public  service  within  a  State  which  has 
not  authorized  and  empowered  a  commission  or  other 
agency  or  agencies  wdthin  said  State  to  regulate  and  con¬ 
trol  the  services  to  be  rendered  by  such  licensee  or  by  its 
customers  engaged  in  public  service,  or  the  rates  and 
charges  of  payment  therefor,  or  the  amount  or  character  of 
securities  to  be  issued  by  any  of  said  parties,  it  is  agreed  as 
a  condition  of  such  license  that  jurisdiction  is  hereby  con¬ 
ferred  upon  the  commssion,  upon  complaint  of  any  person 
aggrieved  or  upon  its  own  initiative,  to  exercise  such  regu¬ 
lation  and  control  until  such  time  as  the  State  shall  have 
provided  a  commission  or  other  authority  for  such  regula- 


I 


I  111 

I 

tion  and  control:  Provided,  That  the  jurisdiction  of  i  the 
commission  shall  cease  and  determine  as  to  each  specific 
matter  of  regulation  and  control  prescribed  in  this  secjtion 
as  soon  as  the  State  shall  have  provided  a  commission  or 
other  authority  for  the  regulation  and  control  of  that  Spe¬ 
cific  matter  (1073). 

“Sec.  20.  That  when  said  power  or  any  part  thereof 
shall  enter  into  interstate  or  foreign  commerce  the  r^tes 
charged  and  the  service  rendered  by  any  such  licensee,)  or 
by  any  subsidiary  corporation,  the  stock  of  which  is  owped 
or  controlled  directly  or  indirectly  by  such  licensee,  or!  by 
any  person,  corporation,  or  association  purchasing 
powder  from  such  licensee  for  sale  and  distribution  or  use 
in  public  service  shall  be  reasonable,  nondiscriminatbry, 
and  just  to  the  customer  and  all  unreasonable  discrimina¬ 
tory  and  unjust  rates  or  services  are  hereby  prohibited  and 
declared  to  be  unlawful;  and  whenever  any  of  the  States 
directly  concerned  has  not  provided  a  commission  or  otljier 
authority  to  enforce  the  requirements  of  this  section  within 
such  Slate  or  to  regulate  and  control  the  amount  and  char¬ 
acter  of  securities  to  be  issued  by  any  of  such  parties  or 
such  States  are  unable  to  agree  through  their  properly  con¬ 
stituted  authorities  on  the  services  to  be  rendered  or  pn 
the  rates  or  charges  of  payment  therefor,  or  on  the  amofint 
or  character  of  securities  to  be  issued  by  any  of  said  parties, 
jurisdiction  is  hereby  conferred  upon  the  commission,  upbn 
complaint  of  any  person  aggrieved,  upon  the  request  of  ahy 
State  concerned,  or  upon  its  own  initiative  to  enforce  the 
provisions  of  this  section,  to  regulate  and  control  so  mu^h 
of  the  services  rendered,  and  of  the  rates  and  charges  6f 
payment  therefor  as  constitute  interstate  or  foreign  eorjri- 
merce  and  to  regulate  the  issuance  of  securities  by  the 
parties  included  within  this  section,  and  securities  issued 
by  the  licensee  subject  to  such  regulation  shall  be  allowed 
only  for  the  bona  fide  purpose  of  financing  and  conducting 
the  business  of  such  licensee  (1073). 

•  *  #  *  •  •  *  •  #  • 

“Sec.  28.  That  the  right  to  alter,  amend,  or  repeal  th}s 
Act  is  hereby  expressly  reserved;  but  no  such  alteration, 
amendment,  or  repeal  shall  affect  any  license  theretofoije 
issued  under  the  provisions  of  this  Act,  or  the  rights  of  anv 
licensee  thereunder”  (1077). 
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Excerpts  from  Federal  Power  Act  of  1935,  49  Stat.  847, 
16  U.  S.  C.  A.  824: 

“Section  201.  (a)  It  is  hereby  declared  that  the  business 
of  transmitting  and  selling  electric  energy  for  ultimate  dis¬ 
tribution  to  the  public  is  affected  with  a  public  interest,  and 
that  Federal  regulation  of  matters  relating  to  generation 
to  the  extent  provided  in  this  Part  and  the  Part  next  follow¬ 
ing  and  of  that  part  of  such  business  which  consists  of  the 
transmission  of  electric  energy  in  interstate  commerce  and 
the  sale  of  such  energy  at  wholesale  in  interstate  commerce 
is  necessary  in  the  public  interest,  such  Federal  regulation, 
however,  to  extend  only  to  those  matters  which  are  not  sub¬ 
ject  to  regulation  by  the  States.” 

Excerpts  from  Classification  of  Investment  in  Road  and 
Equipment  of  Steam  Roads  Prescribed  by  the  Interstate 
Commerce  Commission,  issue  of  1914: 

“2.  Items  to  be  Charged. —  *  *  * 

•  #•#•••*#• 

“Construction  includes  all  processes  connected  with  the 
acquisition  and  construction  of  original  road  and  equip¬ 
ment,  road  extensions,  additions,  and  betterments. 

•  *•*••••*• 

“3.  Basis  of  Charges. — The  charges  to  the  accounts  of 
this  classification  shall  be  based  upon  the  cost  of  the  prop¬ 
erty  acquired.  When  the  consideration  given  for  the  pur¬ 
chase  or  the  improvement  of  property  the  cost  of  which  is 
chargeable  to  the  accounts  of  this  classification  is  other 
than  money,  the  money  value  of  the  consideration  at  the 
time  of  the  transaction  shall  be  charged  to  these  accounts, 
and  the  actual  consideration  shall  be  described  in  the  record 
in  sufficient  detail  to  identify  it.  The  carrier  shall  be  pre¬ 
pared  to  furnish  the  Commission,  upon  demand,  the  par¬ 
ticulars  of  its  determination  of  the  actual  cash  value  of  the 
consideration,  if  other  than  money.” 
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Intent  and  policy  of  Federal  Power  Act  of  1935  expressed 
in: 

i 

A.  Hearings  before  the  Committee  On  Interstate  and  For¬ 
eign  Commerce,  House  of  Representatives,  Seventy- 
Fourth  Congress,  First  Session,  on  H.  R.  5423,  Part  il : 
Excerpts  from  testimony  of  following  witnesses : 

1.  Dr.  Walter  M.  W.  Splawn,  a  member  of  the  Interstate 
Commerce  Commission  and  General  Counsel  of  the  Com¬ 
mittee  of  the  House  of  Representatives  to  investigate 
Holding  Companies  (Hearings,  pp.  54,  55) : 

“These  interregional  holding  companies  have  undertaken 
to  tie  a  number  of  local  or  regional  activities  and  opera¬ 
tions  into  one  top  control.  That  is  to  say ,  this  is  an  industry 
which  is  essentially  local  and  which  should  be  regulated , 
should  be  managed,  locally,  and  therefore  regulated  locally. 
That  is,  by  the  municipalities  and  by  the  States  (Hearingis, 

p.  180). 

“You  understand,  as  the  Federal  Trade  Commission 
pointed  out,  to  try  to  reach  all  of  those  abuses,  you  wijll 
have  about  32  different  bills  or  different  sorts  of  approach 
and  your  constituents  will  be  asking  you  to  go  into  tne 
regulation  of  the  abuses,  whereas  with  local  regulation  <^f 
operations  and  the  elimination  of  holding  companies  the 
abuses  would  disappear.  I  believe  that  the  regulation  c| / 
the  rates  and  the  issuance  of  securities  and  policing  of  the 
accounts  a/nd  fixing  of  valuations  of  these  properties  should 
be  by  the  States  and  by  the  municipalities,  because  their  ac¬ 
tivities  are  local  (Hearings,  p.  180). 

“*  *  #  SQ  jar  qq  i/ndustry  is  concerned,  it  ip 
fundamentally  a  local  industry,  *  *  #  (Hearings,  p.  181). 

“Mr.  Cooper:  Doctor,  you  are  satisfied  that  about  90  per 
cent  of  this  field  of  public  utilities  is  intrastate? 

“Commissioner  Splawn:  To  be  more  accurate,  about  8$ 
per  cent. 

“Mr.  Cooper:  Well,  why  can’t  they  be  regulated  by  Stat£ 
commissions  ? 

“Commissioner  Splawn:  I  think  that  is  where  it  should 
be  regulated,  Mr.  Cooper. 

“Mr.  Cooper:  I  agree  with  you  on  that.  Does  this  bill 
provide  for  State  regulation — I  must  confess  that  I  havfc 
not  gone  over  it  very  carefully.  | 
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“Commissioner  Splawn:  This  bill,  if  you  pass  it,  will 
turn  these  regulations  right  back  to  the  States.  *  *  *  (Hear¬ 
ings,  pp.  184,  185). 

“Mr.  Cooper:  Doctor ,  you  believe  then  that  the  States 
should  regulate  this  industry? 

“Commissioner  Splawn:  I  believe  they  should.  I  do 
not  believe  they  should  regulate  the  holding  companies.  I 
do  not  believe  anybody  should  regulate  the  holding  com¬ 
panies  *  *  *  (H earing s,  p.  186). 

“Commissioner  Splawn:  The  bill  as  it  is  before  you  is  a 
bill  satisfactory  to  your  chairman  for  the  purpose  of  intro¬ 
duction  and  getting  the  inquiry  started,  and  it  represents 
work  of  many  minds  ( Hearings ,  p.  190). 

“Mr.  Wolverton:  Who  actually  drew  it  (the  Federal 
Power  Act)  ? 

“Commissioner  Splawn:  No  one  person  actually  drew  it, 
Mr.  Wolverton. 

“Mr.  Wolverton:  Who  were  the  persons  who  partici¬ 
pated  in  drawing  it? 

“Commissioner  Splawn:  I  think  it  was  started  by  Judge 
Healy,  perhaps. 

“Now,  I  may  not  know  all  of  this  history.  There  were  a 
great  many  people  who  worked  on  this  bill.  I  will  give  you 
my  impressions.  And  then  there  was  an  interdepartmental 
committee  called  the  ‘Power  Policy  Committee,’  upon  which 
was  represented  all  of  the  people  in  the  independent  agen¬ 
cies  and  in  the  executive  departments,  who  have  anything 
to  do  with  the  power  and  gas  industries,  were  represented. 
And  this  committee  made  a  draft  from  which  was  redrafted 
this  one.  Then  later  that  draft — 

“Mr.  Wolverton:  What  is  the  personnel  of  the  Policy 
Committee  to  which  you  have  just  referred? 

“Commissioner  Splawn:  As  I  understand,  the  Secretary 
of  the  Interior  was  chairman.  Judge  Healy,  from  the  Se¬ 
curities  Commission,  was  a  member.  Mr.  Cook,  in  the  De¬ 
partment  of  the  Interior,  Chairman  McNinch,  I  believe,  of 
the  Federal  Power  Commission;  some  one,  I  think,  from 
the  Treasury;  Mr.  Lilienthal,  I  think,  from  the  Tennessee 
Valley  Authority.  I  am  not  certain  about  the  personnel  of 
that  committee,  Mr.  Wolverton  ( Hearings ,  pp.  190,  191).” 
(Italics  ours  unless  otherwise  indicated.) 

2.  Robert  E.  Healy,  member  of  Securities  and  Exchange 
Commission,  former  member  of  Federal  Trade  Commis¬ 
sion  (Hearings,  p.  121) : 


“Commissioner  Healy:  I  am  all  in  favor  of  full  disclos¬ 
ure  of  all  of  the  facts.  But,  just  as  soon  as  you  depart,!  on 
books  of  account,  from  accounting  for  what  is  actually  en¬ 
trusted  to  the  management,  you  get  the  whole  thing  so 
completely  balled  up  finally  that  you  never  can  tell  what 
the  results  are. 

“At  least,  if  you  are  going  to  put  values  on  the  books, 
you  must  somewhere  in  the  same  books  preserve  your  rjec- 
ord  of  costs,  and  I  have  in  my  file  a  very  emphatic  declara¬ 
tion  along  that  line  by  a  subcommittee  of  the  American 
Bar  Association,  in  which  they  say  no  matter  what  any¬ 
body  may  say  about  values,  there  is  one  thing  that  must  be 
found  on  the  books  of  account  and  that  is  cost  (Hearings, 
p.  290). 

“Mr.  Merritt:  Dr.  Splawn  said  a  number  of  times  tljat 
he  favored  companies  which  were  locally  directed,  by  local 
public  authorities,  and  not  from  a  central  body. 

“Now,  these  integrated  companies  you  have  been  speak¬ 
ing  of,  I  take  it,  would  be  operated  under  the  authority  \of 
the  States  in  which  they  operate  and  not  from  W ashingtbn. 

“Commissioner  Healy:  I  take  it  so. 

“Mr.  Merritt:  Or  supervised  rather. 

“Commissioner  Healy:  Yes.  j 

“Mr.  Merritt:  You  agree  with  Dr.  Splawn  that  that  is\  a 
better  system  than  regulating  them  from  Washington?  ; 

“Commissioner  Healy:  I  stated  very  definitely  the  other 
day  and  I  am  glad  to  state  again,  that  l  believe  local  ratfys 
should  be  regulated  by  local  authorities.  Is  that  the  point? 
( Hearings ,  p.  371).” 

3.  Clyde  L.  Seavy,  member  Federal  Power  Commission 
(Hearings,  p.  384) : 

“Those  are  the  two  primary  immediate  objectives  of 
the  act.  j 

“These  purposes  and  objectives  are  to  be  accomplished 
in  the  following  way:  First,  by  putting  into  action  tl}e 
authority  of  the  Federal  Government  in  a  regulation  which 
is  not  now  carried  out  by  the  Federal  Government;  sec¬ 
ondly,  by  supplementing  of  the  State  authorities,  with  tb'e 
Federal  authority  without  impinging  upon  the  proper  func¬ 
tions  of  the  State  authorities,  and  thirdly,  the  coordination 
of  the  Federal  and  State  authorities  so  that  the  full 
force  of  a  complete  regulation  may  be  exerted  (Hearing.^, 
p.  391). 
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“As  I  have  indicated,  it  is  the  purpose  of  this  bill  that 
the  Federal  Power  Commission  will  assume  only  jurisdic¬ 
tion  over  the  interstate  wholesale  business  of  these  com¬ 
panies.  I  think  I  have  already  made  that  plain  (Hearings, 
p.  402). 

“Commissioner  Sea vey:  That  is  true.  We  are  trying  to 
get  regulation  as  close  to  the  place  where  it  should  be  reg¬ 
ulated  as  possible,  and  that  is  the  purpose  of  this  bill,  not 
to  take  away  from  the  States  even  in  interstate  business,  a 
contact  with  the  control  of  the  rates  that  must  be  imposed 
through  the  Federal  jurisdiction  ( Hearings ,  p.  404). 

“/  stand  here  as  a  proponent  of  State  regulation  and  will 

sav  this:  The  onlv  reason  it  has  not  been  more  successful 

*  • 

is  the  fact  that  it  has  been  precluded  from  being  successful 
by  not  being  able  to  complete  the  fights  that  it  has  made 
against  the  power  interests  and  against  the  financial  inter¬ 
ests  that  control  them  ( Hearings ,  p.  406). 

“Mr.  Merritt:  Returning  for  a  moment  to  section  209 — 

“Whenever  the  Commission,  after  a  hearing  had  upon 
its  own  motion  or  upon  complaint,  shall  find  that  the  rules, 
regulations,  practices,  facilities,  or  service — 

“And  so  forth. 

“That  does  not  say  anything  about  interstate  commerce; 
but  is  that  inferred? 

“Commissioner  Seavey:  Yes;  the  jurisdiction  only  goes 
to  interstate  and  if  there  is  any  doubt  about  that,  language 
should  be  put  in  there;  but  it  is  believed  that  covers  it 
(Hearings,  p.  410). 

“The  Chairman:  Then,  could  there  be  any  good  reason 
why  there  should  not  be  some  authority  that  would  control 
that  the  States  cannot  control? 

“Commissioner  Seavey:  I  do  not  know  of  any  reason 
why. 

“The  Chairman:  And  is  not  that  what  you  are  talking 
about? 

“Commissioner  Seavey :  That  is  what  I  am  talking  about. 

“The  Chairman:  And  that  you  are  driving  at  here  by 
this  law,  whatever  the  language,  to  control  that  part  of  this 
business  that  the  States  themselves  cannot  control  and  that 
the  States  themselves  would  not  control,  in  order  that  it 
might  help  them  control  the  things  that  are  in  their  States? 

“Commissioner  Seavey:  That  is  true. 
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“The  Chairman:  And  that  is  what  you  are  offering  liere 
as  an  amendment  to  the  present  law. 

“Commissioner  Seavey:  Yes.”  (Hearings,  p.  427).  j 

4.  Dozier  DeVane,  Solicitor,  Federal  Power  Commission 
(Hearings,  p.  449) : 

“Mr.  Lea:  Speaking  in  broad  general  terms,  what  is  the 
purpose  of  the  changes  in  the  law;  what  are  the  changes 
here  proposed,  and  what  are  their  purposes? 

“Mr.  DeVane:  The  new  law,  you  are  talking  about? 

“Mr.  Lea:  Yes;  the  proposal  here,  so  far  as  it  affejcts 
water  power  ? 

“Mr.  DeVane:  That  is  my  next  subject. 

“Mr.  Lea:  All  right.  j 

“Mr.  DeVane:  There  has  been  considerable  discussion 
here  as  to  what  is  the  purpose  of  this  legislation  and  the 
effect  it  will  have  upon  States  and  upon  State  regulation, 
and  in  that  connection,  I  wish  to  say  that  in  the  instruction 
to  its  representatives  that  participated  in  the  preparation 
of  this  legislation,  the  Federal  Power  Commission  directed 
that  what  it  desired  to  recommend  to  Congress  was  legisla¬ 
tion  that  would  complement  and  not  supersede  State  regu¬ 
lation. 

“Our  specific  instructions,  from-  our  Commission,  was  to 
preserve  to  the  fullest  extent  State  regulation  and  to  drkw 
a  law  that  would  complement  that  regulation  as  far  as  Con¬ 
gress  could  go.  ! 

“Now,  that  has  been  done  and  I  desire  to  state  in  the  be¬ 
ginning  that  this  law  was  prepared  as  a  complement  to 
State  legislation  and  with  the  few  exceptions  that  I  sh&ll 
point  out  does  not  in  any  particular  supervise  or  destroy 
State  regulation  ( Hearings ,  p.  495). 

“I  would  like  to  say  first  that  insofar  as  rates  are  con¬ 
cerned  that  Section  201  is  intended  to  give  the  Federal 
Power  Commission  jurisdiction  over  the  wholesale  rat^s 
only;  rates  over  which  the  State  commissions  have  no  juris¬ 
diction  as  decided  by  the  Supreme  Court  of  the  TTnited 
States  in  the  Public  Service  Commission  v.  The  Attleboro 
Steam  &  Electric  Co.,  273  U.  S.  83  (77 carings,  p.  497). 

“Mr.  Cooper:  May  I  ask  this  question ?  I  am  merely  ask¬ 
ing  it  for  information.  Suppose  that  95  per  cent  of  tl|e 
business  of  one  of  these  utilities  is  confined  within  the  Stalje 
and  5  per  cent  was  interstate  commerce,  would  your  Com¬ 
mission  have  any  authority  or  jurisdiction  over  the  public 
utility? 


i 
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“Mr.  DeVane:  No,  not  entire  jurisdiction  over  the  public 
utility.  The  Power  Commission  would  have  jurisdiction 
over  that  5  per  cent  of  interstate  energy,  if  it  were  trans¬ 
mitted  and  sold  in  interstate  commerce  at  wholesale. 

“Mr.  Cooper:  Just  at  wholesale? 

“Mr.  DeVane:  Just  at  wholesale.  The  Power  Commis¬ 
sion  would  have  jurisdiction  over  the  transmission  lines 
that  transport  that  energy  from  the  point  of  production  in 
interstate  commerce.  The  Power  Commission  would  have 
jurisdiction  over  the  production  facilities  insofar  as  that 
was  necessary  for  the  regulation  of  the  energy  that  moved 
in  interstate  commerce. 

“The  Power  Commission  would  have  jurisdiction  over 
the  issuance  of  securities  by  that  particular  corporation. 
The  Power  Commission  would  have  jurisdiction  over  the 
acquisition  of  property  or  the  sale  of  property  by  that  par¬ 
ticular  corporation. 

“Mr.  Cooper:  Any  power  over  securities? 

“Mr.  DeVane:  Yes,  I  named  securities  (Hearings,  p. 
502). 

“Mr.  DeVane:  No,  sir;  and  I  want  to  make  that  very 
definite;  and  if  there  is  any  doubt  about  it,  so  far  as  I  am 
concerned,  such  amendment  might  be  made  as  to  make  it 
clear.  We  have  attempted  in  this  bill,  Mr.  Wolverton,  to  ac¬ 
complish  these  two  purposes:  One  is  not  to  supersede ,  but 
aid  State  regulation;  and  in  so  far  as  rates  are  concerned, 
to  deal  only  with  rates  that  State  commissions  cannot  reg¬ 
ulate  (Hearings,  p.  514). 

“I  next  wish  to  call  your  attention  to  Section  217,  page 
122.  Notwithstanding  the  attempt  so  far  as  possible  to 
make  it  clear  that  the  bill  does  not  usurp  State  authority, 
we  added  Section  217,  which  specifically  declares  that  noth¬ 
ing  in  this  title  shall  be  construed  to  impair  or  diminish  the 

power  of  any  State  commission. 

*•***•*• 

“Now,  all  of  those  provisions,  when  you  analyze  them, 
are  complements  to  State  regulation  and  in  no  way  super¬ 
sede  State  regulation  (Hearings,  p.  519). 

“Mr.  Bulwinkle:  The  reason  I  asked,  Mr.  DeVane,  I 
notice  in  the  papers  that  the  Georgia  Utilities  Commission 
announced  that  they  were  coming  to  Washington  to  fight 
this  bill. 

“Mr.  Chairman:  Yes;  on  the  theory  that  it  was  taking 
away  from  them  some  of  their  jurisdiction;  not  on  any 


other  theory,  because  I  think  I  have  talked  with  practically 
every  Congressman  from  Georgia  or  every  one  of  tpem 
has  talked  to  me  about  it,  and  upon  being  assured  that  jthis 
bill  did  not  take  jurisdiction  away  from  their  commission, 
they  seemed  to  be  perfectly  satisfied. 

“Mr.  DeVane:  Due  to  the  error  that  occurred  in  sub¬ 
section  201(a)  there  was  plenty  of  justification  for  thej  ef¬ 
fort  that  has  been  made  to  convince  State  commissions  that 
it  was  the  purpose  of  this  bill  to  take  power  away  from 
them,  and  that  representation  could  be  fairly  made  to  thjem, 
and  since  the  bill  has  been  introduced,  I  have  heard  it  stated 
that  was  the  concealed  purpose  of  this  commission,  and 
probably  might  be  the  intention  of  Congress ;  but  I  want  to 
make  it  perfectly  clear  here  that  it  is  not  the  purpos^  or 
desire  of  the  Commission,  and  we  trust  that  when  the  legis¬ 
lation  comes  out  of  Congress  that  it  will  leave  to  the  State 
commissions  as  much  authority  as  can  be  left*  with  them] 

“The  Chairman:  And  you  want  the  act  to  be  perfectly 
clear  on  that  point. 

“Mr.  DeVane:  I  want  the  act  to  be  perfectly  clear! on 
that  point  (Hearings,  p.  529). 

“Mr.  DeVane:  Two  objectives  are  sought  by  the  passage 
of  this  bill. 

“Mr.  Bulwinkle:  Let  us  get  those. 

“Mr.  DeVane:  One  objective  is  complement  to  State  reg¬ 
ulation  of  rates.  The  second  objective  is  regional  coor¬ 
dination  and  the  bringing  of  these  properties  together! in 
systems  in  these  regions.  Those  are  the  two  main  objec¬ 
tives  of  this  bill  (Hearings,  p.  549).  j 

“Mr.  DeVane:  I  have  this  suggestion  to  make,  in  con¬ 
nection  with  that  same  matter.  While  the  bill  does  not  sup¬ 
ersede  State  authority  there  is  written  into  Section  217  tjie 
following  declaration  of  Congress: 

“  ‘Nothing  in  this  title  shall  be  construed  to  impair  pr 
diminish  the  powers  of  any  State  Commission.’ 

“Now  I  compare  that  in  this  way:  I  say  that  we  go  alohg 
through  this  bill  and  make  it  perfectly  clear  that  the  pur¬ 
pose  of  the  legislation  is  to  complement  and  it  is  not  tjie 
purpose  to  supersede  State  authority,  and  if  any  uncer¬ 
tainty  of  the  kind  you  indicate  exists  let  Congress  proclaim 
in  a  voice — as  it  does  as  to  the  powers  of  the  States — thgt 
this  bill  and  no  provision  thereof  is  applicable  to  municipal 
or  government  projects  (Hearings,  p.  566).” 


•  • 
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Excerpts  from  Report  of  National  Power  Policy  Com¬ 
mittee  : 

“Holding  companies  should  be  required  to  make  periodic 
and  other  reports  concerning  their  own  and  their  subsid¬ 
iaries’  financial  condition  and  operations.  Such  reports 
should  be  based  upon  uniform  methods  of  accounting  pre¬ 
scribed  by  the  commission,  with  due  regard  for  the  power 
of  the  States  to  prescribe  the  accounts  of  operating  com¬ 
panies  *  *  *  ”  (Hearings,  p.  2319) 

B.  Hearings  Before  Committee  On  Interstate  Commerce 
of  the  United  States  Senate: 

1.  Thomas  G.  Corcoran,  Counsel,  Reconstruction  Finance 
Corp  (Senate  Hearings,  p.  155) : 

“When  the  National  Power  Policy  Committee  went  into 
this  holding-company  situation  it  started  with  the  funda¬ 
mental  underlying  operating  industry,  which  as  Commis¬ 
sioner  Splawn  testified  before  you  on  Tuesday,  is  funda¬ 
mentally  a  local  industry. 

“It  is  a  legal  monopoly,  relieved  from  the  check  of  com¬ 
petition  by  reason  of  special  grant  of  the  local  government. 
A  tremendous  amount  of  the  confidence  which  the  public  has 
in  public-utility  securities  is  based  upon  the  supposition 
that  local  regulation,  justified  by  the  fact  of  that  monopoly, 
protects  the  industry  so  that  it  will  be  a  stable  industry, 
with  stable  earnings,  and  stable  management.” 

2.  Burton  K.  Wheeler,  Chairman : 

“The  Chairman:  7  do  not  think  there  is  any  intention  to 
break  down  the  local  regulatory  bodies.  On  the  contrary, 
1  think  the  drafters  of  the  bill  intended  to  strengthen  the 
State  commissions ”  (Senate  Hearings,  p.  764). 

C.  Debates  on  Senate  Bill  2796,  Vol.  79  Congressional  Rec¬ 
ord,  74th  Congress,  First  Session: 

1.  Senator  Wheeler : 

“This  bill,  unlike  many  bills  which  have  been  proposed  in 
these  legislative  halls,  seeks  not  for  further  concentration 
of  power  in  the  hands  of  the  government  of  the  United 
States ;  on  the  contrary,  the  tendency  of  the  bill  is  to  make 
these  power-holding  companies  decentralize,  so  that  they 
can  be  controlled  by  local  communities,  or  can  be  controlled 
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in  a  small  number  of  states  where  they  carry  on  their!  op¬ 
erating  facilities.  (Part  8,  Vol.  79,  p.  8384) 

“*  *  *  This,  as  the  Senator  would  know  if  he  had  been 
there,  is  the  statement  made  by  the  public  utility  people. 
They  say:  ‘The  public  utility  business  is  a  local  industry. 
It  ought  to  be  regulated  locally;’  and  I  agree  with  ttjem. 
It  ought  to  be  owned  locally,  and  it  ought  to  be  controlled 
locally,  and  that  is  what  this  bill  seeks  to  have  done.  (Part 
8,  Vol.  79,  p.  8388) 

“Utility  operations,  except  where  they  extend  beyiond 
State  lines,  are  of  course  matters  of  local  or  State  concern ; 
*##.  (Part  8,  Vol.  79,  p.5399) 

‘  ‘  Mr.  Borah :  I  understand  that  it  is  not  the  intention  of 
the  framers  and  proponents  of  the  measure  to  deal  with 
intrastate  matters  at  all. 

“Mr.  Wheeler:  That  is  correct. 

“Mr.  Borah:  If  the  general  language  used  could  be  con¬ 
strued  as  dealing  with  intrastate  matters,  nevertheless  ithe 
intention  is  to  confine  the  operation  of  the  bill  to  interstate 
matters  ? 

“Mr.  Wheeler:  That  is  entirely  correct.  (Part  8,Vol.i79, 
p.  8431) 

“*  •  •  yye  preserve  the  state  regulation  completely\  in 
the  bill,  but  in  title  II  we  made  the  positive  statement  t|iat 
the  policy  should  not  be  to  interfere  with  state  regulation, 
but  to  assist  and  help  state  regulation.”  (Part  8,  Vol.  79, 
p.  8775) 

2.  Senator  Shipstead : 

“*  *  *  but  I  desire  to  say  to  the  Senator  from  New  Jersey 
(Mr.  Barbour)  that  the  thought  of  the  committee  was  i^ot 
to  interfere  with  a  state,  but  to  leave  all  utilities  within  a 
State  to  be  regulated  by  a  state  commission.  *  #  (P^rt 
8,  Vol.  79,  p.  8395) 

3.  Woodrum: 

“It  has  been  repeatedly  stated  by  sponsors  of  this  legis¬ 
lation — and  I  mean  by  ‘this  legislation’  either  the  commit¬ 
tee  amendment  or  the  Senate  bill — that  the  bill  is  not  in¬ 
tended  to  interfere  wTith  the  right  of  any  state  to  regulaite 
business  within  its  borders,  but  simply  to  supplement  stalte 
regulation  where  it  is  necessary.  In  fact,  it  is  stated  in  tl\is 
declaration  of  policy  in  part  II  of  the  act  that  its  purpose  | is 
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to  extend  only  to  those  matters  which  are  not  subject  to 
regulations  by  the  states.”  (Vol.  79,  Part  8,  p.  10574) 

Section  234,  Constitution  of  Alabama  of  1901: 

“  Article  12.  *  #  * 

“Sec.  234.  No  corporation  shall  issue  stocks  or  bonds 
except  for  money,  labor  done,  or  property  actually  received ; 
and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void.  The  stock  and  bonded  indebtedness  of  corporations 
shall  not  be  increased  except  in  pursuance  of  general  laws, 
nor  without  the  consent  of  the  persons  holding  the  larger 
amount  in  value  of  stock,  first  obtained  at  a  meeting  to  be 
held  after  thirty  days*  notice,  given  in  pursuance  of  law.” 

Code  of  Alabama  of  1907 : 

“Article  4.  *  *  • 

“3467.  Capital  stock;  how  paid. — All  subscriptions  to  or 
for  the  capital  stock  of  the  corporation  must  be  payable  in 
money,  but  may,  except  as  otherwise  provided  in  this  ar¬ 
ticle,  be  discharged  by  the  rendition  of  stipulated  necessary 
services  or  the  performance  of  stipulated  necessary  labor, 
or  the  transfer  of  property,  at  the  reasonable  value  thereof, 
but  in  such  cases  the  subscription  list  shall  state  the  names 
of  the  subscribers  who  are  privileged  to  discharge  their 
subscriptions  in  services  or  labor  or  property,  and  the  na¬ 
ture  and  character  of  the  services  of  labor  in  which  the 
same  are  rendered  or  performed,  and  the  character  and  a 
brief  description  of  such  property,  and  when  it  is  to  be 

transferred  to  the  company.  (Acts  1903,  p.  310,  §  26) 

*••*•••#** 

“Article  6.  *  *  * 

“3503.  Consolidations  or  merger  of  corporations,  how 
effected. — The  directors  of  the  several  corporations  pro¬ 
posing  to  merge  or  consolidate  may  enter  into  joint  agree¬ 
ment  under  the  corporate  seals  of  the  respective  corpora¬ 
tions,  prescribing  the  terms  and  conditions  thereof,  .  .  .  the 
number  of  shares  of  the  capital  stock,  both  common  and 
preferred,  the  par  value  of  each  share  thereof,  and  the  man¬ 
ner  and  terms  of  converting  the  capital  stock  of  each  of  the 
merging  or  consolidating  corporations  into  the  stock  or 
obligations  of  such  new  or  consolidated  corporation,  .  .  .” 
(Acts  1903,  p.  310,  §  39) 


Excerpts  from  Chapter  335,  Code  of  Alabama  of  1923:  j 

“  Article  1.  **  * 

“§  9605.  (5632)  (3481)  (1120)  Public  service  commissjion 
established. — A  commission  to  be  known  as  a  public  service 
commission  of  Alabama,  consisting  of  a  president  and  two 
associates,  who  shall  be  competent  persons  and  qualified 
electors  of  this  state,  is  established.  (1915,  p.  865,  §  1.) 

*  •  *  •  •  •  •  *  *  * 

“§  9631.  Powers  of  public  service  commission. — The  Ala¬ 
bama  public  service  commission  shall  have  and  exercjise 
exclusive  jurisdiction,  supervision  and  authority  over  the 
rates  and  charges,  with  full  powTer  to  regulate,  supervise 
and  control  said  rates  and  charges,  of  all  street  railrdad 
companies,  telegraph  companies,  telephone  companies,  elec¬ 
tric  companies,  gas  companies,  water  companies,  hydro¬ 
electric  or  water  wmrks  companies,  heating  companies,  com¬ 
bination  gas  and  electric  companies,  combination  electjric 
and  water  companies,  combination  electric  and  heating  com¬ 
panies,  combination  electric,  heating  and  gas  companies, 
combination  electric,  gas  and  water  companies,  operating 
or  doing  business  for  hire  in  this  state,  either  as  a  person, 
firm  or  corporation,  but  nothing  herein  shall  be  construed 
as  a  regulation  of  or  interfering  with  interstate  commerce. 
The  provisions  of  this  article  shall  not  apply  to  municipally 
owned  utilities.  (Ib.  §  3) 

“§9632.  Duties  of  commission. — The  Alabama  public 
service  commission  is  charged  with  the  duty  of  supervising, 
regulating  and  controlling  such  persons,  firms  and  corpo¬ 
rations  doing  business  as  aforesaid  in  this  state  in  all  mat¬ 
ters  relating  to  their  rates  and  charges,  and  of  correcting 
abuses  therein  by  such  persons,  firms  or  corporations.  And 
the  commission  shall  from  time  to  time,  prescribe  and  en¬ 
force  against  such  persons,  firms  or  corporations  such  rat^s 
and  charges  as  may  be  reasonable  and  just,  and  shall  re¬ 
quire  such  persons,  firms,  or  corporations  to  establish  arid 
maintain  such  rates  and  charge  as  may  be  reasonable  arid 
just,  which  said  rates  and  charges  the  commission  majy 
from  time  to  time  alter  or  amend ;  but  where  the  rates  and 
charges  have  been  fixed  or  prescribed  by  statute  the  conji- 
mission  shall  not  have  the  power  to  increase  such  rates  Or 
charges.  (Ib.) 

“§9633.  Supervision  of  public  utilities. — The  Alabamja 
public  service  commission  shall  have  general  supervision  of 
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all  persons,  firms,  corporations,  operating  public  utilities, 
mentioned  in  this  article,  shall  inquire  into  the  management 
of  the  business,  and  shall  keep  itself  informed  as  to  the  man¬ 
ner  and  method  in  which  the  business  is  conducted.  It  shall 
examine  such  public  utilities  as  often  as  may  be  necessary 
to  keep  informed  as  to  their  general  condition,  their  fran¬ 
chises,  capitalization,  rates  and  other  charges,  and  the  man¬ 
ner  in  which  their  plants,  equipment  and  other  property  are 
owned,  leased,  controlled,  managed,  conducted,  and  oper¬ 
ated,  not  only  with  respect  to  adequacy,  security  and  ac¬ 
commodation  afforded  by  their  service,  but  also  with  respect 
to  their  compliance  with  the  provisions  of  this  article,  and 
any  other  law  or  laws,  with  the  orders  of  the  commission, 
and  with  the  character  and  franchise  requirements.  It  shall 
assemble  and  keep  on  file,  available  for  the  use  of  the  pub¬ 
lic,  full  statistics  on  the  foregoing,  as  well  as  one  all  other 
matters  or  things  connected  with  such  utility  as  is  necessary 
to  a  full  knowledge  of  their  business  and  affairs.  (Ib.  §  4) 
*•#•••••#» 

“Article  8.  *  *  # 

“§9741.  Supervision  and  regulation  of  utilities. — The 
commission  shall  have  general  and  exclusive  power  and 
jurisdiction  to  regulate  and  supervise  every  utility  in  re¬ 
spect  to  its  rates  and  service  regulations,  and  in  respect  to 
its  franchises,  licenses,  and  contracts  insofar  as  they  affect 
its  rates  and  service  regulations,  and  in  respect  of  its  financ¬ 
ing  and  securities  in  accordance  with  the  provisions  and 
subject  to  the  reservations  of  this  article,  and  to  do  all 
things  necessary  and  convenient  in  the  exercise  of  such 
power  and  jurisdiction.  Nothing  in  this  article,  however, 
shall  be  deemed  to  confer  upon  the  commission  power  and 
jurisdiction  to  regulate  and  supervise  in  respect  of  rates 
and  service  regulations  any  utility  owned  and  operated  by 
any  municipal  corporation  in  the  state.  From  time  to  time 
the  commission  may  make  such  recommendations  to  any 
municipal  corporation  which  owns  and  operates  a  utility  as 
from  its  experience  in  the  administration  of  this  article  may 
seem  to  the  commission  necessary  or  advisable.  (Ib.  §  17) 
#*#•••**#* 

“§  9744.  Issuance  or  guarantee  of  securities  by  utility  on 
application. — No  utility  shall  issue  any  securities,  or  as¬ 
sume  any  obligation  or  liability,  as  lessor,  lessee,  guarantor, 
indorser,  surety,  or  otherwise  in  respect  to  the  securities 


of  any  other  person  unless  and  until,  and  then  only  to  the 
extent  that,  upon  application  by  the  utility,  and  after  inves¬ 
tigation  by  the  commission  of  the  purposes  and  uses  i  of 
the  proposed  issue,  and  the  proceeds  thereof,  or  of  the  pro¬ 
posed  assumption  of  obligation  or  liability  in  respect  of  the 
securities  of  any  other  person,  the  commission  by  order 
authorizes  such  issue  or  assumption.  The  commission  shall 
make  such  order  only  if  it  finds  that  such  issue  or  assump¬ 
tion  (a)  is  for  some  lawful  object  within  the  corporate  pur¬ 
poses  of  the  utility,  (b)  is  compatible  with  the  public  in¬ 
terest  (c)  is  necessary  or  appropriate  for  or  consistent  wijth 
the  proper  performance  by  the  utility  of  its  service  to  tne 
public  as  such  utility  and  will  not  impair  its  ability  to  per¬ 
form  that  service,  and,  (d)  is  reasonably  necessary  and  ap¬ 
propriate  for  such  purpose.  Any  such  order  of  the  com¬ 
mission  shall  specify  the  purposes  for  which  any  such  se¬ 
curities  or  the  proceeds  thereof  may  be  used  by  the  utility 

making  such  application  (lb.  §  6). 

•  *  •  #  •  •  *  •  *  • 

‘‘§9786.  Commission  to  prescribe  uniform  accounts.-p 
The  commission  may,  when  it  deems  it  advisable  to  do  so, 
establish  a  uniform  system  of  accounts  for  each  utility, 
which  system  shall  be  uniform  for  all  utilities  of  the  same 
kind  and  class,  and  may  make  such  regulations  regarding 
the  accounts  and  statistics  of  each  utility  for  the  purposje 
of  insuring  uniform  and  correct  books  of  account  and  rec¬ 
ord  as  in  the  judgment  of  the  commission  may  be  necessary- 
to  carry  out  any  of  the  provisions  of  this  article  (1920,  p. 
38,  §  39).  j 

•  •*#•••*#* 

“  §9788.  Utilities  to  conform  to  system. — Every  utility- 
shall  keep  its  books,  papers  and  records  accurately  and 
faithfully  according  to  the  system  of  accounts  and  regular 
tions  prescribed  by  the  commission,  and  shall  comply  witlji 
all  reasonable  directions  of  the  commission  relating  thereto 
(lb.  §41).  &  1 

Excerpt  from  Senate  Document  92,  Part  30,  70th  Conj 
gress,  1st  Session :  I 

“Effective  January  1,  1922,  the  750  shares  of  common 
stock  of  Dixie  Construction  Co.  owned  by  Alabama  Power 
Co.  were  sold  to  Winona  Coal  Co.  for  a  consideration  of 
$123,597.55,  a  profit  to  the  Alabama  Power  Co.  of  $48,- 
957.55.  This  profit  to  Alabama  Power  Co.  represents  the 
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undistributed  surplus  of  Dixie  Construction  Co.  at  Decem¬ 
ber  31,  1921.”  (p.  264) 

Excerpts  from  testimony  of  T.  W.  Martin  before  Ala¬ 
bama  Public  Service  Commission  in  a  proceeding  to  de¬ 
termine  the  actual  cost  of  Mitchell  Dam,  Project  No.  82, 
A.  P.  S.  C.,  Docket  No.  5359  as  shown  by  the  official  tran¬ 
script  of  the  testimony  in  such  case  at  page  371,  which  rec¬ 
ord  was  made  a  part  of  this  proceeding  by  stipulation : 

“Mr.  McDonnell:  Did  the  Dixie  Construction  Company 
pay  any  dividends? 

“Mr.  Martin:  They  paid  nothing.” 
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In  the  United  States  Court  of  Appeals  fo*  the 
District  of  Columbia 


No.  7853 

Alabama  Power  Company,  petitioner 

v. 

Federal  Power  Commission,  respondent 


BRIEF  FOR  RESPONDENT 


COUNTERSTATEMENT  OF  THE  CASE 

This  matter  is  before  the  Court,  under  Section  313  (b|)  of 
the  Federal  Power  Act  of  August  26,  1935,  c.  687  (49  Stat. 
860)  U.  S.  C.,  Title  16,  Sec.  825-/,  for  review  of  certain  orders 
of  respondent1  making  a  supplemental  determination  of i  the 
actual  legitimate  original  cost  of  petitioner’s 2  Mitchell  Dam 
hydroelectric  project  pursuant  to  the  directions  of  this  Court 
in  Alabama  Power  Co.  v.  McNinch,  et  al.,  68  App.  D.  C.  132, 
94  F.  (2d)  601,  (1937).  The  orders  also  prescribe  the  correc¬ 
tive  accounting  to  reflect  respondent’s  determination  upon 
petitioner’s  books  of  account. 

As  a  brief  resume  of  the  extended  proceedings  heretofore 
had  in  this  matter  indicates,,  the  issues  properly  before  the 
Court  on  this  review  are  few  in  number  and  simple  j  in 
principle.  j 

HISTORY  OF  PROCEEDINGS 

On  June  27,  1921,  respondent  issued  petitioner  a  licerise 

under  the  Federal  Water  Power  Act  of  June  10,  1920, 3  c.  285 
— 

1  Respondent  is  sometimes  referred  to  hereinafter  as  the  “Commission.” 

2  Petitioner  is  sometimes  referred  to  hereinafter  as  the  “Licensee.” 

’As  amended  now  constitutes  Part  I  of  the  Federal  Power  Act. 


(1) 
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(41  Stat.  1063),  U.  S.  C.,  Title  16,  §§  791-823,  authorizing 
the  construction  of  this  project  at  Duncan’s  Riffle  on  the 
Coosa  River,  a  navigable  stream,  in  the  State  of  Alabama 
(Petitioner’s  App.  55-77).  Upon  completion  of  the  project 
petitioner  filed  its  Initial  Cost  Statement  claiming  $10,646,- 
056.76  as  cost  of  the  project  as  of  December  31,  1925  (Peti¬ 
tioner’s  App.  88-119).  After  a  staff  audit  of  petitioner’s 
claim,  service  of  a  staff  report  and  filing  of  petitioner’s  pro¬ 
test  thereto,  respondent  held  hearings  in  1931.  By  its  Opin¬ 
ion  No.  4  of  June  30,  1932  (Petitioner’s  App.  561-608)  and 
its  order  of  November  7,  1932  (Petitioner’s  App.  15-17),  re¬ 
spondent  determined  the  actual  legitimate  original  cost  of 
this  project  as  of  December  31,  1925,  to  be  $7,098,512.51  and 
disallowed  the  $3,547,544.25  balance  of  the  $10,646,056.76 
claimed  by  petitioner.  Petitioner  was  ordered  to  conform  its 
books  of  accounts  accordingly. 

By  order  of  December  19,  1932,  respondent  denied  peti¬ 
tioner’s  application  for  rehearing  but  amended  its  previous 
order  to  adjust  the  amount  allowed  to  $7,094,913.69  (Peti¬ 
tioner’s  App.  18). 

After  applying  for  and  receiving  several  extensions  of  time 
for  compliance  with  respondent’s  aforesaid  orders  of  Novem¬ 
ber  7,  1932,  and  December  19,  1932,  petitioner  filed  suit  in 
the  District  Court  of  the  United  States  for  the  District  of 
Columbia,  in  Equity  No.  55746,  seeking  to  enjoin  their  en¬ 
forcement.  Following  a  trial  on  the  merits,  the  Court  entered 
a  decree  dismissing  the  bill  of  complaint  (10  P.  U.  R.  (N.  S.) 
275). 

Upon  appeal  from  said  decree  this  Court  reviewed  and  ex¬ 
pressly  affirmed  respondent’s  orders  and  determination,  ex¬ 
cept  (1)  that  respondent  should  have  found  and  allowed  “the 
total  cost,  exclusive  of  profit”  of  electric  energy  furnished  by 
petitioner  to  the  project  during  its  construction,  instead  of 
merely  the  incremental  or  out-of-pocket  cost  of  such  energy; 
(2)  that  respondent  should  have  found  and  allowed  this  proj¬ 
ect’s  portion  of  the  actual  legitimate  original  cost  of  the  Lock 
15  water  right;  and  (3)  that  “it  would  be  proper  for  the  Com¬ 
mission  to  allow  the  licensee  further  opportunity  to  introduce 
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evidence  of  the  cost  of  financing,  engineering,  and  promo¬ 
tional  services  prior  to  1913  included  in  the  Power  Company’s 
claimed  figure  of  $3,500,000.”  The  case  was  remanded  to 
“the  trial  court  with  orders  to  direct  the  Federal  Power  (bom- 
mission  to  proceed  in  accordance  with  this  opinion,”  Alabama 
Power  Co.  v.  McNinch,  et  al.,  68  App.  D.  C.  132,  153,  94  F. 
(2d)  601,  622. 

As  directed  by  this  Court,  respondent  held  a  hearing  oh  the 
remanded  items  beginning  on  November  30,  1939,  and  ending 
on  January  9,  1940.  Thereafter  by  its  Opinion  No.  55  (peti¬ 
tioner’s  App.  781-798)  and  order  of  November  26,  1940 
(Petitioner’s  App.  19-22)  respondent  supplemented  its  pre¬ 
vious  determination  by  finding  and  allowing  (1)  $51,966.5,8  as 
the  “total  cost  exclusive  of  profit”  of  electric  energy  furnished 
by  petitioner  to  the  project  during  its  construction;  (2)  $66,- 
603.78  as  the  actual  reasonable  cost  of  this  project’s  portion 
of  the  Lock  15  water  right;  and  (3)  $26,540.82  additional 
interest  during  construction.  Respondent  found  that  there 
was  no  evidence  before  it  of  the  cost  of  the  financing,  engineer¬ 
ing,  and  promotional  services  prior  to  1913  and  no  allowance 
therefor  was  made. 

The  order  of  November  26,  1940,  requires  petitioner  to  cion- 
form  its  books  of  account  to  reflect  respondent’s  determination 
of  the  actual  legitimate  original  cost  of  the  project  as  follows: 

(A)  The  Licensee,  Alabama  Power  Company,  estab¬ 
lish  and  maintain  control  accounts  with  reference!  to 
this  project  showing  a  total  debit  balance  in  its  ftjced 
capital  accounts  beginning  with  an  entry  of  $7,209,- 
363.99  ($7,094,913.69  previously  allowed  plus  $ll4,- 
450.30  now  allowed  in  addition  thereto)  as  the  acttaal 
legitimate  original  cost  of  said  project  as  of  December 
31,  1925. 

(B)  The  Licensee  establish  and  maintain  subsidiary 
accounts  showing  and  substantiating  all  entries  in  such 
control  accounts,  and  classifying  the  total  for  fixed 
capital  in  appropriate  detail  and  in  accordance  with  ihe 
provisions  of  the  Commission’s  Uniform  System  j  of 


I 
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Accounts  Prescribed  for  Public  Utilities  and  Licensees, 
revised  to  December  31,  1936,  pursuant  to  authority- 
granted  by  the  Federal  Power  Act. 

(C)  The  amount  of  $3,657,080.83,  representing  the 
total  of  all  items  disallowed,  exclusive  of  $183,396.22, 
the  disallowed  part  of  claimed  cost  appertaining  to 
water  rights  at  Lock  15,  be  transferred  from  the  pro¬ 
ject  accounts  and  charged  to  the  earned  surplus 
account  pursuant  to  and  in  accordance  with  the  appli¬ 
cable  provisions  of  said  Uniform  System  of  Accounts 
Prescribed  for  Public  Utilities  and  Licensees. 

(D)  The  amount  of  $152,814.31  for  organization  ex¬ 
penses,  the  amount  of  $66,603.78  for  the  cost  of  the 
Mitchell  Dam  portion  of  the  Lock  15  water  rights,  and 
the  $969.97  for  interest,  allowed  in  addition  to  Li¬ 
censee's  original  claimed  cost  shall  be  charged  to  the 
project  accounts  and  the  earned  surplus  account  con¬ 
currently  credited  with  the  total  of  these  items. 

(E)  All  amounts  now  carried  in  the  asset  accounts 
as  part  of  the  original  charges  to  the  cost  of  the  project 
up  to  and  including  December  31,  1925,  and  not  other¬ 
wise  disposed  of  by  this  order,  and  which  do  not  repre¬ 
sent  the  cost  of  some  physical  property  other  than  this 
project,  shall  be  transferred  from  such  accounts,  both 
control  and  subsidiary,  in  which  included,  and  the  net 
amount  thereof  charged  to  earned  surplus  account,  pur¬ 
suant  to  and  in  accordance  with  the  applicable  provi¬ 
sions  of  said  Uniform  System  of  Accounts. 

(F)  Within  sixty  (60)  days  of  service  of  this  order, 
the  Licensee  comply  with  this  order  and  execute  and 
submit  to  the  Commission  FPC  Form  No.  76  showing 
such  compliance. 

By  order  of  January  21,  1941  (Petitioner's  App.  28-29)  re¬ 
spondent  denied  petitioner’s  application  for  rehearing  (Peti¬ 
tioner's  App.  22-28),  but  stayed  Paragraphs  (C),  (D),  (E), 
and  (F)  of  its  order  of  November  26,  1940,  and  directed  peti¬ 
tioner  (1)  to  show  cause  in  writing  under  oath  why  the  ac¬ 
counting  requirements  set  forth  in  said  Paragraphs  should  not 
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be  made  effective  and  enforced;  and  (2)  to  “submit  to  the  Com¬ 
mission  such  accounting  treatment  as  the  licensee  may  pro¬ 
pose  for  the  disposition  of  disallowed  items  of  claimed  cost.” 

On  February  20,  1941,  petitioner  filed  its  response  to  the 
show  cause  order  (Petitioner’s  App.  29-40)  stating  that  it 
could  not  “propose  at  this  time  authoritative  accounting '(treat¬ 
ment  for  disposition  of  the  items  of  cost  purportedly  disallowed 
by  the  Commission.” 

By  order  of  April  26,  1941  (Petitioner’s  App.  47-48,),  re¬ 
spondent  found  that  petitioner  had  not  shown  cause  wh!y  the 
accounting  requirements  of  Paragraphs  (C),  (D),  and  (lE)  of 
the  order  of  November  26,  1940,  should  not  be  made  effective; 
and  respondent  further  found  that  petitioner  had  “not!  pre¬ 
ferred  any  testimony  or  evidence”  nor  “submitted  anj^  ac¬ 
counting  treatment  for  the  disposition  of  disallowed  iteijns  of 
claimed  costs.”  Compliance  with  the  order  of  November  26, 
1940,  was  accordingly  directed.  j 

Petitioner’s  application  for  rehearing  on  the  order  of  April 
26,  1941  (Petitioner’s  App.  49-54),  was  denied  by  respond¬ 
ent’s  order  of  May  6,  1941  (Petitioner’s  App.  54). 

STATUTES  INVOLVED 

Pertinent  excerpts  from  the  Federal  Power  Act  are  set  forth 
in  the  Appendix  to  this  brief. 

SUMMARY  OF  ARGUMENT 
This  review  limited  to  remanded  items 

I 

Under  the  established  rule  which  precludes  reargument  of 
issues  disposed  of  on  a  prior  appeal  in  the  same  matter,  this 
review  is  limited  to  respondent’s  supplemental  determination 
of  the  items  remanded  by  this  Court  in  Alabama  Power  Cd.  v. 
McNinch  et  al.,  68  App.  D.  C.  132,  94  F.  (2d)  601  (1937). 

No  review  is  sought  as  to  the  cost  of  electric  energy  fur¬ 
nished  to  the  project.  Therefore,  only  two  remanded  items, 
(1)  the  cost  of  financial,  engineering,  and  promotional  serv¬ 
ices  rendered  prior  to  1913,  and  (2)  the  cost  of  the  Lock!  15 
water  right,  are  properly  before  the  Court.  > 

i 
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No  evidence  of  cost  of  financial,  engineering,  and  promotional 

services  prior  to  1913 

As  directed  by  this  Court,  petitioner  was  given  a  full  and 
complete  opportunity  to  introduce  evidence  of  the  cost  of 
financial,  engineering,  and  promotional  services  rendered  prior 
to  1913,  but,  as  testified  by  its  President  and  admitted  by  its 
counsel,  petitioner  was  unable  to  introduce  such  evidence. 

Although  the  probable  cost  of  such  services  was  purportedly 
included  in  petitioner’s  hypothetical  valuation  of  the  water 
rights,  its  witness  made  no  estimate  of  the  amount  of  such 
expenditures  or  the  portion  thereof  allocable  to  this  project. 

Cost  of  the  Lock  15  water  right  absorbed  by  this  project 

Pursuant  to  this  Court’s  directions,  respondent  found  and 
allowed  $66,603.78  as  the  actual  reasonable  cost  to  petitioner 
of  the  Mitchell  Dam  portion  of  the  Lock  15  water  right.  In 
so  doing  respondent  allocated  the  total  cost  of  the  water  right, 
found  as  $174,834.91,  between  this  project  and  petitioner’s 
Jordan  Dam  on  the  basis  of  the  feet  of  head  at  Lock  15 
absorbed  by  each.  This  method  of  allocation  was  first  pro¬ 
posed  by  petitioner.  In  finding  $174,834.91  as  the  total  cost 
of  the  Lock  15  water  right  respondent  applied  the  principles 
approved  by  this  Court  with  respect  to  Parcel  214,  which  is 
directly  analogous.  Said  amount  was  found  to  be  the  fair 
market  value  of  the  water  right  at  the  time  of  the  1913  merger 
based  on  what  the  Traction  Company  had  paid  therefor  at 
arm’s  length  less  than  a  year  previously. 

Petitioner  claims  $250,000  as  this  project’s  portion  of  the 
Lock  15  water  right.  That  amount  is  one-third  of  the  $750,- 
000  par  value  of  Alabama  Power  Co.  stock  issued  in  the  1913 
merger  for  the  $6,000  of  Wetumpka  Power  Co.  stock.  Lock 
15  constituted  the  sole  assets  of  the  latter. 

To  support  this  claim  petitioner  introduced  a  hypothetical 
nunc  pro  tunc  valuation  of  the  water  right  on  the  substitute 
steam  plant  basis,  that  is,  a  capitalization  of  the  estimated 
“savings”  in  the  cost  of  hydro  over  steam-generated  power. 
This  testimony  is  practically  identical  to  that  rejected  by 
respondent  when  it  allowed  $76,135.09  and  disallowed  $3,423,- 
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864.91  of  the  $3,500,000  Undistributed  Fixed  Capital  claimed 
by  petitioner  in  the  original  proceedings.  This  Court  appjroved 
that  determination  and  such  ruling  is  the  law  of  the  case. 

The  valuation  testimony  on  which  petitioner  relies  was 
predicated  on  a  gratuitous  and  erroneous  assumption  that  the 
company  at  the  time  of  the  1913  merger  had  the  necessary 
Federal  authority  to  construct  the  proposed  projects.  |  The 
company  not  only  lacked  such  authority  but  active  qfforts 
to  obtain  it  proved  unsuccessful  when  President  Taft  vetoed 
the  Coosa  River  Bill  in  1912,  one  year  prior  to  the  merger. 

Although  such  testimony  was  introduced  as  and  purported 
to  be  a  determination  of  the  fair  market  value  of  the  Water 

i 

right  at  the  time  of  the  1913  merger,  the  witness  admitted  on 
cross-examination  that  his  presentation  was  in  lieu  of  market 
value  which  he  assumed  could  not  be  determined.  In  mak¬ 
ing  such  erroneous  assumption  the  witness  ignored  the  price 
paid  for  the  water  right  by  the  Traction  Co.  at  arm’s  length 
less  than  a  year  prior  to  the  merger  which  was  not  at  arm’s 
length.  This  Court  approved  respondent’s  use  of  such  price 
in  making  the  analogous  determination  of  the  market  Value 
of  Parcel  214  at  the  time  of  the  merger. 

Petitioner’s  contention  that  it  may  value  its  water  rights 
by  the  substitute  steam  plant  method  is  contrary  to  Section 
14  of  the  Act  which  limits  the  amount  to  be  allowed  for  lands 
and  water  rights  to  “the  actual  reasonable  cost  thereof  at  the 
time  of  acquisition  by  the  licensee.”  Early  in  the  legislative 
history  of  the  Act,  Congress  rejected  the  theory  advanced  by 
Petitioner.  It  is  contrary  to  the  interest  of  the  consumer! who 
must  pay  steam  costs  although  the  power  is  hydro  generated. 
It  is  likewise  contrary  to  the  interest  of  security  holders  Since 
the  relative  costs  of  generating  power  by  steam  and  hydro 
may  fluctuate  rapidly  by  reason  of  inventions,  changes  inj  the 
art,  discovery  of  coal,  natural  gas,  and  oil,  and  other  unpre¬ 
dictable  factors. 

I 

CORRECTIVE  ACCOUNTING  PRESCRIBED 

This  Court  sustained  respondent’s  authority  to  require;  pe¬ 
titioner  to  conform  its  books  of  account  to  reflect  respondent’s 
determination  and  such  ruling  is  the  law  of  the  case. 
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The  order  here  under  review  requires  petitioner  to  remove 
the  disallowed  amounts  from  its  fixed  capital  accounts  and 
charge  the  same  to  surplus.  It  thus  specifically  directs  what 
petitioner,  under  established  principles  of  correct  account¬ 
ing,  would  necessarily  have  had  to  do  in  complying  with  the 
original  orders.  This  was  recognized  by  petitioner’s  account¬ 
ing  witness  when  he  testified  in  the  suit  to  enjoin  their 
enforcement. 

Respondent’s  authority  to  require  that  the  disallowed 
amounts  be  charged  to  earned  surplus  was  fully  sustained  in 
Northern  States  Power  Co.  v.  Federal  Power  Commission,  118 
F.  (2d)  141  (1941).  In  so  doing  the  Court  disposed  of  prac¬ 
tically  all  of  petitioner’s  objections. 

Petitioner’s  contention  that  respondent  cannot  prescribe  the 
routine  accounting  required  by  the  order  here  under  review, 
unless  it  first  receives  the  expert  testimony  of  accounting  wit¬ 
nesses,  is  without  merit.  Respondent  is  an  expert  body 
authorized  by  law  to  prescribe  a  system  of  accounts. 

Petitioner’s  objection  that  it  has  been  denied  due  process 
is  refuted  by  the  record.  When  ordered  to  show  cause  why 
the  accounting  requirements  of  respondent’s  order  should  not 
be  made  effective  and  to  submit  its  proposed  disposition  of  the 
disallowed  amounts,  petitioner  did  neither.  It  proferred  no 
accounting  or  other  testimony  and  it  admitted  that  it  could 
not  presently  propose  any  accounting  treatment  for  disposition 
of  the  disallowed  amounts.  Nothing  would  have  been  accom¬ 
plished  by  a  further  hearing  except  additional  delay.  More¬ 
over  due  process  does  not  require  any  particular  form  of 
procedure. 

This  Court  is  not  at  liberty  to  substitute  its  judgment  for 
that  of  respondent. 


ARGUMENT 

I 

This  review  is  limited  to  respondent’s  supplemental  determina¬ 
tion  of  the  items  remanded  by  this  Court. 

A  substantial  portion  of  petitioner’s  brief  (e.  g.,  pp.  17-22; 
33-86;  48-64)  attempts  to  reargue  items  and  issues  disposed  of 
by  respondent  in  its  original  determination  and  by  this  Court 


I 


in  Alabama  Power  Co.  v.  McNinch,  et  al.,  68  App.  D.  C.  132, 
94  F.  (2d)  601.  Such  matters  are  not  properly  before  the 
Court  on  this  review  and  are  not  discussed  in  this  brief,  j 

The  rule  which  precludes  reargument  of  issues  disposed  of  by 
the  Court  on  a  prior  appeal  in  the  same  matter  is  sp  well 
established  that  extended  citation  of  authority  appears 
unnecessary.4 

In  District  of  Columbia  v.  Brewer ,  32  App.  D.  C.  38$,  390 
( 1909) ,  this  Court  said  that  “no  rule  is  more  firmly  established 
or  more  rigidly  adhered  to.”  As  the  Supreme  Court  staged  in 
the  early  case  of  Roberts  v.  Cooper ,  20  How.  467,  481, 15  |L.  ed. 
969, 974  (1858)  “there  would  be  no  end  to  a  suit  if  every  jobsti- 
nate  litigant  could,  by  repeated  appeals,  compel  a  court  toj  listen 
to  criticism  of  their  opinion.” 


Petitioner  was  unable  to  introduce  and  the  record  does  not 
contain  any  evidence  of  the  cost  of  engineering,  financial 
and  promotional  services  included  in  the  $3,500,000  IjJndis- 
tributed  Fixed  Capital. 

In  its  Initial  Cost  Statement  petitioner  claimed  $3,560,000 
as  the  cost  of  lands  and  water  rights  included  in  the  project.5 
Said  amount,  designated  Undistributed  Fixed  Capital,  Was  an 
allocation  to  Lock  14  of  one-half  of  the  $7,000,000  par  [value 
of  “new”  Alabama  Power  Company  stock  issued  in  the|  1913 
merger  for  the  $5,000  par  value  of  “old”  Alabama  Power 
Company  stock  (Petitioner’s  App.  541).  The  principal  prop¬ 
erties  held  by  the  Company  prior  to  the  merger  were  the  Lock 
14  and  Lock  12  dam  sites  which,  for  purposes  of  such  alloca¬ 
tion,  were  assumed  to  be  of  equal  value. 

In  its  original  determination  respondent  disregarded  the 
values  agreed  upon  in  the  1913  merger,  which  was  not  at  arm’s 

i 

4  In  re  Sanford  Fork  &  Tool  Co.,  160  U.  S.  247,  255, 40  L.  ed.  414,  416  (1895) ; 
Thompson  v.  Maxicell  Land  Grant  Co.,  16S  U.  S.  451,  456,  42  L.  ed.  53j9,  541 
(1897)  ;  Sprague  v.  Ticonic  National  Bank,  307  U.  S'.  161,  16S,  83  L.  edj  1184, 
1188  (1939). 

“This  does  not  include  the  Lock  15  water  right,  the  entire  $750,000 
claimed  cost  of  which  was  included  in  petitioner’s  Jordan  Dam  Pjroject 
CIS  Initial  Cost  Statement  (Petitioner’s  App.  790). 
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length,  being  between  five  companies  all  then  owned  and  con¬ 
trolled  by  the  holding  company,  Alabama  Traction  Light  & 
Power  Co.,  Ltd.  Respondent  found  and  allowed  $76,135.09 
as  the  actual  reasonable  cost  of  the  lands  and  water  rights 
and  disallowed  the  $3,423,864.91  balance  of  the  $3,500,000 
claimed  by  petitioner  (Petitioner's  App.  574). 

This  Court  reviewed  and  expressly  affirmed  respondent's 
determination  but  held  that  since  the  case  was  being  re¬ 
manded  as  to  other  items  “it  would  be  proper  for  the  Com¬ 
mission  to  allow  the  licensee  further  opportunity  to  introduce 
evidence  of  cost  of  financing,  engineering,  and  promotional 
services  prior  to  1913,  included  in  the  Power  Company’s 
claimed  figure  of  $3,500,000.”  ( Alabama  Power  Co.  v.  Mc- 
Ninch,  et  al.,  68  App.  D.  C.  132,  153,  94  F.  (2d)  601,  622.) 

As  the  record  shows,  petitioner  was  given  a  full  and  com¬ 
plete  opportunity  in  the  supplemental  proceeding  to  intro¬ 
duce  evidence  of  such  costs  but  was  unable  to  do  so. 

On  direct  examination  petitioner's  President  Martin  testi¬ 
fied  (Petitioner’s  App.  648-649) : 

Q.  Mr.  Martin,  in  this  hearing,  in  December  1931, 
you  testified  with  respect  to  certain  charges  for  pro¬ 
motion,  engineering,  and  financing  with  respect  to 
Mitchell  Dam  site,  and,  as  you  recall,  this  item  was 
sent  back  by  the  Circuit  Court  of  Appeals  of  the  Dis¬ 
trict  of  Columbia  to  afford  the  licensee  an  opportunity 
to  present  further  and  more  definite  data  with  respect 
to  those  charges  and  costs,  and  I  ask  you  if  you  have 
made  further  investigation  and  further  study  of  rec¬ 
ords  and  data  from  which  you  could  ascertain  the  costs 
of  the  power  sites  now  developed  as  Mitchell  Dam, 
Jordan  Dam,  and  the  other  properties  purchased  at 
approximately  the  same  time? 

A.  Yes;  I  have  made  the  search,  and  others  for  me 
have  made  a  search  at  my  specific  request,  to  try  to 
assemble  this  information  at  Birmingham,  New  York, 
Montreal,  and  even  at  the  office  through  which  the 
financing  was  done  in  London.  There  was  much  miss¬ 
ing  data  which  we  have  been  unable  to  assemble. 
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During  cross-examination  of  the  witness,  the  following  col¬ 
loquy  took  place  between  the  Trial  Examiner  and  counsel  for 
petitioner  (Petitioner’s  App.  656-657) : 

The  Trial  Examiner.  The  effect  of  Mr.  Martin’s 
testimony,  as  the  Trial  Examiner  understood  itj,  was, 
in  effect,  to  waive  a  claim  as  to  specific  allowance  for 
preliminary  engineering  expense  as  to  Mitchell  jDam. 

Mr.  Turner.  Not  just  that,  Mr.  Examiner,  but  we 
have  had  to,  in  compliance  with  the  mandate  cj>f  the 
Court  of  Appeals,  we  made  an  effort  to  try  to  find! those 
costs.  The  engineering  studies,  of  course,  do  not\  show 
the  costs.  Mr.  Martin's  testimony  was  put  on  for  the 
purpose  of  showing  that  he  made  all  these  investiga¬ 
tions  and  that  he  could  find  no  further  proof  of  the 
costs. 

The  Trial  Examiner.  That  was  my  understanding. 

Mr.  Turner.  He  could  not  present  any  more  data  as 
to  the  cost  of  promotion,  engineering,  and  financing .c 

Petitioner’s  witness  Moreland  purported  to  include  in  his 
valuation  of  water  rights,  hereinafter  discussed,  the  “probable 
preliminary  expense  for  engineering,  borings,  and  so  fortih,  for 
which  there  appears  to  be  no  available  and  no  authentic 
records  of  actual  expenditures”  (Petitioner’s  App.  663).  iHow- 
ever,  on  cross-examination  he  readily  admitted  that  he  hkd  no 
information  “as  to  what  the  actual  preliminary  expense  j  was” 
(Petitioner’s  App.  760).  He  considered  it  unnecessary  ‘  from 
the  point  of  view  of  this  case”  to  estimate  the  amount  of  such 
expenditures  purportedly  included  in  his  studies  (Petitioner’s 
App.  665,  761). 

Such  testimony  does  not  constitute  “evidence  definitive  of 
the  total  amount  of  such  expenditures  and  of  the  proportion 
allocable  to  the  project”  and  any  allowance  therefor  iu  the 
supplemental  proceedings  “would  have  been  no  more  than  a 
guess,  and  this  the  Commission  was  not  required  to  rqake” 
(Alabama  Power  Co.  v.  McNinch,  et  ah,  68  App.  D.  CJ  132, 

146,  94  F.  (2d)  601,  615). 

■  1 

'  Emphaisis  supplied  throughout  this  brief  unless  otherwise  indicated. 
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Respondent’s  finding  that  no  allowance  should  be  made  for 
such  expenditures  complies  with  the  directions  of  this  Court, 
is  “supported  by  substantial  evidence” 7  and  is  therefore 
conclusive.8 

Ill 

Respondent’s  supplemental  determination  of  the  actual  legiti¬ 
mate  original  cost  of  the  Lock  15  water  right  complies  with 
the  mandate  of  this  Court  and  is  supported  by  substantial 
evidence. 

In  Alabama  Power  Co.  v.  McNinch,  et  al.,  68  App.  D.  C. 
132,  147,  94  F.  (2d)  601,  616,  this  Court  held: 

The  Commission  erred,  however,  in  failing  to  consider 
the  cost  to  the  licensee  of  the  water  right  owned  by  the 
Wetumpka  Power  Company  at  Lock  15,  which  was 
downstream  from  Duncan’s  Riffle.  No  lands  at  Lock  15 
are  involved  in  the  Mitchell  Dam  project  and  appar¬ 
ently  the  Commission  for  that  reason  failed  to  allow  the 
cost  of  any  water  rights  at  Lock  15.  The  record  shows, 
however,  that  the  Wetumpka  Power  Company  had  the 
right  under  Alabama  law  to  develop  Lock  15  by  a  dam 
which  would  have  impounded  water  to  a  height  which 
would  have  flooded  Duncan’s  Riffle,  the  present  site  of 
Mitchell  Dam  proper,  to  a  depth  of  approximately  14 
feet.  The  Mitchell  Dam  project  therefore  was  erected 
in  derogation  of  the  water  right  of  the  Wetumpka  Power 
Company  at  Lock  15,  at  least  to  this  extent.  The  right 
of  the  Wetumpka  Power  Company  passed  to  the 
licensee  in  the  merger  of  1913.  The  trial  court  should 
have  directed  the  Commission  to  allow  the  introduction 
of  evidence  as  to  the  cost  to  the  Power  Company  in 
1913  of  the  right  of  the  Wetumpka  Power  Company  to 

7  Section  313  (b)  of  the  Act  provides: 

“The  finding  of  the  Commission  as  to  the  facts,  if  supported  by  substantial 
evidence,  shall  be  conclusive.” 

®  Montana  Power  Co.  v.  Federal  Poxcer  Commission.  112  F.  (2d)  371,  374 
(1940) 
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develop  Lock  15  to  an  extent  which  would  have  piade 
the  Mitchell  Dam  project  impossible,  and  to  allow!  such 
cost  as  part  of  the  original  cost  of  the  project. 

Pursuant  to  such  directions,  respondent  in  the  supplemental 
proceedings  found  and  allowed  $66,603.78  as  the  actual!  rea¬ 
sonable  cost  to  petitioner  of  the  portion  of  the  Lock  15  water 
right  absorbed  by  this  project  (Petitioner’s  App.  793).  The 
amount  allowed  is  an  allocation  to  this  project  of  *%2  of  the 
cost  of  the  entire  water  right,  which  respondent  found  to  be 
$174,834.91  (Petitioner’s  App.  793).  The  allocation  was  leased 
upon  respondent’s  finding  that  this  project  had  absorbed  1$  feet 
of  the  42  feet  of  head  at  Lock  15.  The  method  of  allocation 
used  by  respondent  was  first  proposed  by  petitioner.9 

A.  The  principles  approved  by  this  Court  with  respect  to  parcel  214  are 

applicable  to  the  Lock  15  water  right  and  were  followed  by  respondent. 

In  determining  the  cost  of  the  Lock  15  water  right,  respond¬ 
ent  followed  the  method  which  this  Court  approved  when  it 
affirmed  respondent’s  analogous  determination  of  the  cost  of 
Parcel  214. 

The  Lock  15  water  right  and  Parcel  214  were  both  acquired 
by  the  Traction  Co.  in  1912  when  it  purchased  the  stock  of 
Wetumpka  Power  Co.  (which  owned  Lock  15),  Alabama  Pbwer 
&  Electric  Co.  (which  owned  Parcel  214)  and  Alabama  P<j)wer 
Co.  for  a  consideration  of  cash  and  securities  having  a  jface 
value  of  $1,650,000  and  a  then  market  value  of  $882,500  (Peti¬ 
tioner’s  App.  550-551). 

Title  to  the  Lock  15  water  right  and  Parcel  214  passed  to 

the  “new”  Alabama  Power  Co.  in  the  1913  merger  wheri  its 

stock  was  exchanged  for  the  stock  of  Wetumpka  Power  ;  Co. 

and  Alabama  Pow’er  &  Electric  Co.  (Petitioner’s  App.  121). 
- ' 

“Excerpt  from  Petitioner’s  Application  for  Rehearing  filed  with  respondent 
November  21. 1932  (Tr.  1066) : 

“Physically  it  will  be  seen  from  an  examination  of  licensee’s  exhibit  1 
that  the  Mitchell  Dam  project  develops  14  feet  of  the  head  which  belonged 
to  Wetumpka  Power  Company.  The  total  head  of  Lock  15  was  43  (feet. 
Fourteen  forty-thirds  of  the  physical  property  of  Wetumpka  Power  (pom- 
pany,  therefore,  went  into  the  development  of  Mitchell  Dam  and  this 
property  was  unquestionably  acquired  from  the  licensee  in  the  merger.’’! 

418982—41 - 2 
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In  determining  the  actual  reasonable  cost  of  Parcel  214, 
respondent  disregarded  the  values  agreed  upon  in  the  merger, 
which  was  not  at  arm’s  length,  being  between  five  companies 
all  owned  by  the  Traction  Company.  In  so  doing  respondent 
found  and  allowed  “the  fair  market  value  of  Parcel  214  at  the 
time  of  the  merger,  based  upon  its  share  of  the  price  paid  by 
the  Traction  Co.  for  it  and  other  similar  assets  less  than  a  year 
previously.”  (Petitioner’s  App.  574.)  That  determination 
was  reviewed  and  expressly  approved  by  this  Court  ( Ala¬ 
bama  Power  Co.  v.  McNinch,  et  al.,  68  App.  D.  C.  132,  145, 
94  F.  (2d)  601,  614). 

While  the  consideration  paid  by  the  Traction  Company  in 
1912  was  not  allocated  between  the  properties  acquired,  it  was 
stipulated  in  the  original  proceedings  that  one-fourth  of  such 
consideration  was  properly  allocable  to  the  Lock  14  site 
(Petitioner’s  App.  551). 

In  the  supplemental  proceedings  petitioner,  although  put 
on  notice,  failed  to  introduce  any  evidence  by  which  such 
$882,500  consideration  could  be  similarly  allocated  to  the  Lock 
15  site.  (Respondents  App.  11.) 

In  order  to  comply  with  the  mandate  of  this  Court  and  in 
the  absence  of  any  other  or  better  method  of  allocation, 
respondent’s  engineer  prepared  a  chart  showing  that  the  prop¬ 
erties  acquired  by  the  Traction  Company  in  1912  controlled 
a  total  of  212  feet  of  head  on  the  Coosa  River  divided  between 
four  sites  as  follows:  46  feet  at  Lock  7, 10  68  feet  at  Lock  12, 
56  feet  at  Lock  14,  and  42  feet  at  Lock  15.  This  chart  further 
showed  that  mathematically  the  56  feet  at  Lock  14  and  the  42 
feet  at  Lock  15  were  approximately  Vi  and  Vs,  respectively, 
of  the  212  feet  at  all  four  sites  (Respondent’s  App.  21). 
The  Vt  proportion  attributable  to  Lock  14  on  that  basis  is 
thus  the  same  as  the  stipulated  allocation  to  it  of  V\  of  the 
$882,500  consideration  paid  by  the  Traction  Company. 

Allocating  the  $882,500  consideration  paid  by  the  Traction 
Company  in  1912  to  Lock  15  on  a  head  basis  (42/212)  respond- 

”  While  this  included  only  one  abutment  at  Lock  7,  it  controlled  the  site 
and  the  water  right  acquired  was  the  same  as  those  on  the  other  sites 
(Petitioner’s  App.  3S5-399). 
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ent  found  $174,834.91  as  the  cost  to  the  Traction  Company 
of  the  Lock  15  water  right.  Applying  the  method  this  Court 
had  approved  with  respect  to  Parcel  214,  respondent  further 
found  that  said  amount  of  $174,834.91  represented  thej  fair 
market  value  of  the  right  at  the  time  of  the  1913  merger  and 
its  actual  reasonable  cost  to  petitioner. 

Respondent  then  allocated  the  $174,834.91  total  cost  of  the 
right  between  this  project  and  petitioner’s  Jordan  Dam  proj¬ 
ect  on  the  basis  of  the  feet  of  head  absorbed  by  each.  [This 
resulted  in  $66,603.78  being  found  and  allowed  as  this  proj¬ 
ect’s  share  of  the  cost  of  the  Lock  15  water  right  (Petitioner’s 
App.  793). 

Respondent’s  determination  is  supported  by  substantial 
evidence  and  is  therefore  conclusive.11 

The  objections  which  petitioner  urges  were  rejected  by  j  this 
Court  in  Alabama  Power  Co .  v.  McNinch,  et  al.,  68  App.  I).  C. 
132,  146,  94  F.  (2d)  601,  615,  and  such  ruling  is  the  law  ofl  the 
case.12 

Contrary  to  petitioner’s  contention,  it  was  the  Traction 
Company’s  prior  acquisition  of  the  necessary  sites  rather  than 
the  1913  merger  which  “made  possible  the  two  high  dam  de¬ 
velopment  of  Mitchell  Dam  and  Jordan  Dam”  ( Petitioner ’s 
Br.  24).  While  the  merger  produced  a  technical  transfer  of 
the  legal  title  to  certain  of  the  lands  and  rights,  actual  owner¬ 
ship  and  control  remained  in  the  Traction  Company.  It  Was 
“an  apparent  five  party  transaction  which  in  reality  involved 
but  one  party”,  the  Traction  Company  merely  “reducing 
from  five  to  one  the  number  of  wholly  owned  subsidiaries 
holding  title”  to  its  lands  and  water  rights.13 

In  Alabama  Power  Co.  v.  McNinch,  et  al.,  68  App.  D.  C. 
132,  146,  94  F.  (2d)  601,  615,  this  Court  held  that  petitioner’s 
contention  “that  its  lands  received  an  added  value  from  the 
merger  of  1913  is  untenable.” 

n Montana  Power  Co.  v.  Federal  Power  Commission,  112  F.  (2d)  371,  374 
(1940). 

*  Walker  v.  Gish,  51  App.  D.  C.  4,  5,  273  Fed.  366,  367  (1921),  affirmed 
260  U.  S.  447,  67  L.  ed.  344. 

19  Alabama  Power  Co.  v.  McNinch,  et  al.,  68  App.  D.  C.,  132,  139,  146, 
94  F.  (2d)  601,  608,  615. 
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B.  Petitioner’s  hypothetical  valuation  of  the  water  right  on  the  substitute 

steam  plant  basis  does  not  represent  actual  legitimate  original  cost. 

Originally  petitioner  claimed  $750,000  in  its  Jordan  Dam 
Initial  Cost  Statement  as  cost  of  Lock  15.  That  amount  rep¬ 
resented  the  par  value  of  “new”  Alabama  Power  Company 
stock  issued  to  the  Traction  Company  in  the  1913  merger  in 
exchange  for  the  $6,000  of  Wetumpka  Power  Company  stock 
which  the  Traction  Company  had  acquired  in  the  1912  trans¬ 
action  (Petitioner’s  App.  121). 

Although  petitioner  now  concedes  that  the  $750,000  par 
value  of  stock  issued  in  the  merger  does  not  represent  cost, 
it  claims  that  $250,000  (which  is  Vs  of  that  amount)  should  be 
allowed  in  the  cost  of  this  project. 

To  support  this  contention  petitioner,  in  the  supplemental 
proceedings,  introduced  a  nunc  pro  tunc  valuation  of  the  Lock 
15  water  right  on  the  substitute  steam  plant  basis.  Its  witness 
presented  a  series  of  hypothetical  studies  which  he  now 
assumed  he  would  have  undertaken  in  1913  in  order  to  ascer¬ 
tain  what  he  would  have  advised  the  Alabama  Power  Company 
it  would  have  been  justified  in  paying  for  the  Lock  15  water 
right,  provided  it  could  not  obtain  the  same  for  less,  and  assum¬ 
ing  it  had  the  necessary  Federal  authorization  to  construct  this 
and  other  projects  on  the  Coosa  River,  which  the  record  shows 
it  in  fact  did  not  have.  The  first  step  in  his  pyramid  of  hy¬ 
potheses  was  to  estimate  what  he  now  assumes  he  would  have 
predicted  the  load  growth  of  the  company  to  be  following 
1913.  He  next  undertook  the  studies  he  assumed  he  would 
have  undertaken  at  that  time.  In  so  doing  he  followed  the 
substitute  steam  plant  method;  that  is,  he  estimated  the  cost 
of  supplying  the  predicted  load  by  development  of  the  hydro 
sites  as  opposed  to  building  steam  plants.  The  estimated  dif¬ 
ference  in  the  annual  cost  of  the  two  programs  was  considered 
to  be  “savings”  resulting  from  the  hydro  development.  Con¬ 
trol  of  Lock  15  permitted  development  of  Mitchell  Dam  and 
Jordan  Dam  instead  of  Lock  14  and  a  low  dam  at  Lock  18, 
respectively.  The  increased  “savings”  which  would  have  re¬ 
sulted  from  the  former  program  over  the  latter  were  consid¬ 
ered  the  “value”  contributed  to  Mitchell  and  Jordan  by  Lock 
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15.  The  witness  then  concluded  that  he  would  have  advised 
Alabama  Power  Company  in  1913  that  it  would  have  been 
justified  in  paying  one-half  of  such  value  for  the  water; right 
at  Lock  15,  providing  it  could  not  obtain  the  same  for  less  and 
assuming  it  had  the  necessary  authority,  both  Federal  and 
State,  to  construct  the  contemplated  projects. 

As  respondent  found  in  its  supplemental  determination,  this 
testimony  is  essentially  similar  to  the  valuation  studies  on 
which  petitioner  relied  in  the  original  proceedings  to  suppcirt  its 
claim  of  $3,500,000  Undistributed  Fixed  Capital  (Petitioner’s 
App.  791).  Respondent  rejected  the  latter  testimony j  and 
found  $76,135.09  as  the  actual  reasonable  cost  of  the  land$  and 
rights  included  in  petitioner’s  claim  of  $3,500,000.  This  Court 
reviewed  in  detail  and  expressly  affirmed  respondent’s  deter¬ 
mination. M  Since  this  ruling  is  the  law  of  the  case,1'*  a  fejw  of 
the  basic  defects  of  petitioner’s  testimony  will  be  indicated 
without  extended  discussion. 

The  entire  presentation  of  petitioner’s  witness  was  predi¬ 
cated  upon  a  gratuitous  and  erroneous  assumption  thatj  the 
company  in  1913  had  the  necessary  Federal  authority  to  jcon- 
struct  the  proposed  projects.  On  cross-examination  the  wit¬ 
ness  testified  (Petitioner’s  App.  772) : 

Q.  In  making  your  studies,  what  consideration,  if 
any,  did  you  give  to  the  necessity  of  obtaining  from 
the  Federal  Government  a.  license  to  construct  an^  of 
these  projects? 

A.  None.  This  is  the  value  assuming  that  they  had 
the  right  to  do  the  job.  Of  course  if  they  could  not  do 
it,  why,  there  is  no  right  there. 

Q.  Then  all  of  your  presentation  is  premised  u^on 
there  having  been  obtained  whatever  necessary  Federal 
authorization  was  required,  is  that  correct? 

A.  Yes,  or  limited  by  their  ability  to  obtain  it.  pur 
method  would  be  just  the  same  as  if  it  was  on  a  n|on- 
navigable  stream  and  no  rights  were  required. 

u  Alabama  Poiccr  Co.  v.  McNinch,  et  al.,  G8  App.  I).  C.  132.  145,  94  F.  (2d) 
601,  614. 

15  Walker  v.  Gish.  51  App.  D.  C.  4,  5,  273  Fed.  366.  3(57  (1921),  affirmed;  260 
U.  S.  447,  67  L.  ed.  344. 
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The  Coosa  River  is  admittedly  a  navigable  stream  (Peti¬ 
tioner’s  App.  56),  and  under  the  Rivers  and  Harbors  Act  of 
March  3,  1899,  c.  425  (30  Stat.  1151),  U.  S.  C.,  Title  33,  §  403, 
the  consent  of  Congress  had  to  be  obtained  before  any  of  the 
proposed  projects  could  be  built.  Moreover,  Section  6149  of 
the  1907  Alabama  Code,  under  which  the  Lock  15  water  right 
was  obtained,  expressly  required  that  the  company  begin  work 
on  the  project  “within  five  years  from  the  date  of  securing 
the  consent  of  the  Federal  Government  to  do  so,  and  shall 
complete  the  same  within  the  time  prescribed  by  the  United 
States  Government  (Petitioner’s  App.  401).  A  special  Act 
of  Congress  authorizing  the  construction  of  Lay  Dam  at  Lock 
12  had  been  passed  in  1907  16  but  efforts  to  obtain  similar 
Federal  authorization  for  the  other  projects  failed  when  Presi¬ 
dent  Taft  vetoed  the  so-called  Coosa  River  Bill  in  1912.17 
Such  authorization  was  not  obtained  until  licenses  under  the 
Federal  Water  Power  Act  of  1920  were  issued  by  respondent. 

Although  the  testimony  was  introduced  as  and  purported 
to  be  a  determination  of  the  fair  market  value  of  the  Lock 
15  water  right  at  the  time  of  the  1913  merger  (Petitioner’s 
App.  663),  the  witness  admitted  that  he  “did  not  make  any 
investigation”  of  what  the  right  actually  cost  (Petitioner’s 
App.  771)  and  that  his  presentation  was  “a  measure  in  lieu  of 
what  was  actually  paid”  (Petitioner’s  App.  768).  Moreover, 
the  results  of  his  studies  did  not  represent  “what  Mr.  Mitchell 
would  have  had  to  pay  for  it,”  the  absence  of  this  element 
being  “the  only  reason  we  are  making  this  analysis  at  all” 
(Petitioner’s  App.  766).  Finally,  the  witness,  on  cross-exam¬ 
ination,  admitted  (Petitioner’s  App.  766) : 

Q.  Is  it  a  fair  summary  of  what  you  have  stated, 
then,  Dean  Moreland,  that  your  approach  is  that 
market  value  could  not  be  determined,  and  you  deter¬ 
mined  this  other  value  rather  than  market  value,  as 
you  have  used  the  term  “market  value”  and  defined  it 
for  us? 18 

M  Act  of  March  4,  1907,  34  Stat.  12SS. 

17  48  Cong.  Ree.  11796,  et  seq. 

”The  witness  defined  market  value  as  “the  price  an  article  or  a  commod¬ 
ity  would  demand  between  a  willing  purchaser  who  needed  that  property 
and  a  willing  seller  who  had  it  to  sell”  (Petitioner’s  App.  7C5). 
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A.  Yes,  that  is  a  fair  statement.  You  could  not  de¬ 
termine  market  value  in  the  ordinary  way  of  willing 
and  free  sales,  and  we  have  approached  it  frotn  this 
method  as  the  only  available  substitute. 

In  assuming  that  the  market  value  of  the  Lock  15  water 
right  in  1913  cannot  be  determined,  the  witness  ignored  the 
price  the  Traction  Company  had  paid  for  such  right  at  arm’s 
length  less  than  a  year  previously.  Respondent’s  use  of  such 
price  in  making  the  analogous  determination  of  the  market 
value  of  Parcel  214  was  reviewed  and  affirmed  by  this  Court 
in  Alabama  Power  Co.  v.  McNinch,  et  al.,  68  App.  D.  C.  132, 
145,  94  F.  (2d)  601,  614. 

The  theory  of  valuing  water  rights  urged  by  petitioner  was 
rejected  by  Congress  early  in  its  consideration  of  the  legis¬ 
lation  which  became  the  Federal  Water  Power  Act.19 !  Sec¬ 
tion  14  of  the  act  accordingly  precludes  any  allowance  for 
lands  or  water  rights  “in  excess  of  the  actual,  reasonably  cost 
thereof  at  the  time  of  the  acquisition  by  the  licensee.”  j 

Congress  selected  the  definite  standard  of  actual  legitimate 
original  cost  in  order  to  protect  the  consuming  public  anjd  the 
purchasers  of  securities  as  well  as  the  Government.  Yet  if 
water  rights  are  “valued”  by  capitalizing  the  estimated  "sav¬ 
ings”  in  the  cost  of  hydro  over  steam  power  the  consumer 
must  pay  the  higher  cost  and  is  placed  in  the  same  position 
as  if  the  hydro  sites  were  nonexistent.80  Petitioner’s  position 
is  particularly  untenable  in  this  case  since  its  license  “is  a 
gratuity,  a  privilege  from  the  sovereign,  (which)  can  onjy  be 
justified  on  the  theory  of  the  benefit  to  inure  to  the  public.81 
The  interest  of  investors  will  be  similarly  jeopardized  if  the 
ephemeral  and  transitory  margin  between  two  methods  of 
generating  power  is  thus  capitalized.88 


w  Hearings  on  H.  R.  14893,  63d  Cong.,  2d  sess.,  1914,  pp.  332-334. 

”  East  Bakersfield  Improvement  Ass'n  v.  San  Joaquin  Light  &  l\oicer 
Corp.  (Cal.)  P.  U.  R.  1916C,  830,  892;  Re  Franklin  Light  d  Povoe^  Co. 
(N.  H.),  P.  U.  R.  1922A,  506,  510;  In  Re  Montpelier  d  Barre  Light  d  Ppicer 
Co.  (Vt.),  P.  U.  R.  1916B,  973,  976. 

11  Clarion  River  Poicer  Co.  v.  Smith,  61  App.  D.  C.  186,  1S8,  59  F.  i(2d) 
861,  863  (1932),  cert,  denied ,  287  U.  S.  639,  77  L.  ed.  553.  j 

33 Rc  Pacific  Gas  d  Electric  Co.  (Cal.),  P.  U.  A.  1923C,  385,  413-416 ; 
Re  Tennessee  Eastern  Electric  Co.  (Tenn.),  P.  U.  R.  1926E,  378,  390, 
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It  should  also  be  noted  that  in  the  opinion  of  the  witness, 
“the  really  valuable  thing”  acquired  by  ownership  of  the 
Lock  15  water  right  was  the  power  of  eminent  domain  since 
it  precluded  the  company  from  being  “held  up”  in  purchas¬ 
ing  the  necessary  lands  (Petitioner’s  App.  760,  773).  Peti¬ 
tioner  relies  on  this  testimony  to  justify  an  inflation  of  proj¬ 
ect  cost  and  thus  defeats  the  very  purpose  for  which  the  right 
of  eminent  domain  was  given,  namely,  to  insure  a  low  cost 
development. 

Moreover,  this  testimony,  apart  from  its  other  defects,  in¬ 
volved  such  a  pyramiding  of  hypothesis  and  conjecture  that 
it  has  no  probative  value.23 

The  decisions  cited  by  petitioner  (Br.  pp.  45-46)  do  not 
support  its  contentions.  In  United  States  v.  Southern 
States  Power  Co.,  118  F.  (2d)  79  (1941),  the  provi¬ 
sions  of  the  Federal  Power  Act  limiting  the  allowance  for 
water  rights  to  the  “actual  reasonable  cost  thereof”  were  not 
involved.  Moreover,  the  stream  was  non-navigable.24  This 
distinction  is  basic  since  “ownership  of  a  private  stream 
wholly  upon  the  lands  of  an  individual  is  conceivable;  but 
that  the  running  water  in  a  great  navigable  stream  is  capable 
of  private  ownership  is  inconceivable.” 23 

The  case  of  Union  Electric  &  Power  Co.  v.  Snyder  Estate  Co., 
65  F.  (2d)  297  (1933)  involved  neither  a  navigable  nor  a  non- 
navigable  stream  but  a  spring  from  which  power  could  be  de¬ 
veloped  for  use  in  a  summer  resort  located  on  the  land  being 
condemned.  Northern  Pacific  Ry.  v.  North  American  Tele¬ 
graph  Co.,  230  Fed.  347,  352  (1915)  concerned  no  water  power 
of  any  kind,  but  was  a  condemnation  of  a  right-of-way  over  the 
railroad’s  land  for  a  telegraph  line. 

The  decision  in  Olson  v.  United  States,  292  U.  S.  246,  261, 
78  L.  ed.  1236, 1248  (1934),  which  was  a  condemnation  of  flow- 
age  lands  bordering  the  Lake  of  the  Woods,  is  contrary  to  peti- 

23  Cf.,  United.  Fuel  Gas  Co.  v.  Railroad  Commission  of  Kentucky,  278 
U.  S.  300,  316,  73  L.  ed.  390,  399  (1929). 

**Cf.,  Carolina-Tcnncssec  Power  Co.  v.  Eia  teas  sec  River  Power  Co.,  171 
N.  C.  248,  S8  S.  E.  349,  350  (1916). 

“  United  States  v.  Chandler- Dunbar  Water  Poiccr  Co.,  229  U.  S.  53,  69, 
57  L.  ed.  1063,  1078  (1913). 
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tioner’s  contentions.  The  Court  specifically  held  that  “there 
was  no  element  of  value  belonging  to  petitioners  that  'legiti¬ 
mately  could  be  attributed  to  use  and  adaptability  of  their 
lands  for  reservoir  purposes.” 

The  valuation  decisions  of  State  regulatory  commissions 
cited  by  petitioner  are  not  analogous  to  this  case.  Moreover, 
State  commissions  generally  have  rejected  the  method  ofj  valu¬ 
ing  water  rights  which  petitioner  urges.20 

The  only  authoritative  ruling  in  the  Atlanta,  B.  &  C.  R.  Co. 
cases  cited  by  petitioner  (Br.  41-43)  was  the  Supreme  Court’s 
affirmance  of  the  Commission’s  determination  thatj  the 
amount  to  be  recorded  for  the  stock  could  not  excee^l  the 
actual  cash  paid  and  agreed  to  be  paid  therefor,  Atlanta  B. 
&  C.  R.  Co.  v.  United  States,  296  U.  S.  33,  38,  80  L.  ed.  25.  29 
(1935).  Moreover  the  transaction  involved  was  at  ^rm’s 
length.  The  1913  merger  in  this  case  was  between  five  jcom- 
panies  all  owned  and  controlled  by  the  Traction  Co. 


Petitioner’s  objections  to  the  corrective  accounting  prescribed 
by  respondent  are  without  merit. 

In  Alabama  Power  Company  v.  McNinch,  et  al.,  68  App. 
D.  C.  132,  137,  94  F.  (2d)  601,  606,  this  Court  disposed  of  the 
contention,  which  petitioner  again  urges  in  its  brief  (pp.  73f75) 
that  respondent  “is  without  jurisdiction  over  petitioner’s 
books,  records  and  accounts.”  After  reviewing  the  provisions 
of  the  statute,  this  Court  held :  j 

M  East  Bakersfield  Improvement  Ass'n  v.  San  Joaquin  Light  d  Power  Corp. 
(Cal.),  P.  17.  R.  1916C,  830,  886,  801-892,  900-901;  Peterson  v.  Washington 
Water  Power  Co.  (Idaho),  P.  U.  R.  1918F,  591,  592;  Re  Southern  Indiana 
Power  Co.  (Ind.),  P.  U.  R.  1921 C,  225:  Re  Grafton  County  Electric  Light 
d  Power  Co.  (N.  II.),  P.  U.  R.  1916E,  879,  919-020,  927-929:  Grafton  County 
Electric  Light  &  Power  Co.  v.  State,  78  N.  H.  330,  100  Atl.  668,  671  (1917) ; 
Re  Calif  or  nia-Oregon  Power  Co.  (Oreg.),  1J.  U.  R.  191SC,  253,  253-255: 
Re  Tennessee  Eastern  Electric  Co.  (Tenn.),  P.  U.  R.  1926E,  378,  3S6-i3S7, 
389-391 ;  In  re  Montpelier  &  Barre  Light  d  Power  Co.  (Vt.),  P.  U.  R.  1916B, 
973,  976-977. 
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Under  these  provisions  it  is  clear  that  the  Com¬ 
mission  has  authority  to  determine  the  actual 
legitimate  original  cost  of  a  project  and  to  require 
the  licensee  to  set  up  its  books  showing  the  cost 
as  thus  determined. 

This  is  the  law  of  the  case.27 

The  order  of  November  26, 1940,  here  under  review,  requires 
petitioner  to  remove  from  its  fixed  capital  accounts  and  charge 
to  its  surplus  account  the  amounts  reflected  on  its  books  as 
project  cost  but  not  approved  by  respondent  as  part  of  actual 
legitimate  original  cost.  The  order  thus  specifically  directs 
what  was  necessarily  implied  in  respondent’s  original  order 
of  November  7,  1932.  The  latter  directed  petitioner  to  estab¬ 
lish  and  maintain  control  and  subsidiary  accounts  showing  the 
actual  legitimate  original  cost  of  the  project  approved  by 
respondent.  In  so  doing,  petitioner,  under  established  prin¬ 
ciples  of  correct  accounting,28  would  have  had  to  remove  the 
disallowed  amount  from  its  fixed  capital  accounts,  since  other¬ 
wise  “it  remains  as  a  permanent  inflation  of  the  property  ac¬ 
counts,  and  tends  to  produce,  directly  or  indirectly,  a  declara¬ 
tion  of  dividends  out  of  capital.”  29  Surplus  being  the  ac¬ 
counting  mechanism  used  to  balance  the  two  sides  of  the  bal¬ 
ance  sheet,  the  removal  of  inflation  from  fixed  capital  re¬ 
quires  a  complementing  or  “balancing”  charge  reducing  the 
surplus  account. 

The  practical  necessity  from  an  administrative  standpoint 
of  specifically  ordering  the  corrective  accounting  prescribed  by 
respondent’s  order  of  November  26,  1940,  is  illustrated  by 
petitioner’s  present  contention  that  it  should  be  allowed  to 
continue  to  inflate  its  accounts  by  retaining  therein  the  amounts 
disallowed  by  respondent. 

*  Walker  v.  Gish,  51  App.  D.  C.  4,  5,  273  Fed.  366,  367  (1921),  affirmed,  260 
U.  S.  447,  67  L.  ed.  344. 

“Bauer,  Effective  Regulation  of  Public  Utilities  (1925),  pp.  236-23S; 
Wilson,  Herring,  and  Eutsler,  Public  Utility  Regulation  (193S),  p.  77;  Fin¬ 
ney,  Principles  of  Accounting,  (1934),  Vol.  1,  pp.  79-80,  296-297 ;  Kester,  Ad¬ 
vanced  Accounting  (3rd  rev.  ed.  1933),  pp.  541-542;  Saliers  and  Holmes, 
Basic  Accounting  Principles  (1937),  p.  455. 

”  Kansas  City  Southern  R.  Co.  v.  United  States,  231  U.  S.  423,  456,  5$  L. 
ed.  296,  309  (1913). 


In  Northern  States  Power  Company  v.  Federal  Power  Com¬ 
mission,  118  F.  (2d)  141  (1941),  the  Court  reviewed  an<jl  ex¬ 
pressly  affirmed  respondent’s  authority  to  require  a  licensee  to 
eliminate  the  disallowed  amounts  from  its  fixed  capital  ac¬ 
counts  and  charge  the  same  to  earned  surplus.  In  so  doing  the 
Court  stated  (p.  143) : 

The  provisions  for  determination  of  cost  of  the  util¬ 
ity’s  property  and  regulation  thereof  were  obviously 
inserted  in  the  act  in  order  to  furnish  adequate  protec¬ 
tion  to  the  government  as  well  as  to  members  of\  the 
public  served  by  the  utility.  It  is  only  reasonable,  that 
in  order  properly  to  perform  its  duties,  the  Commis¬ 
sion  may  direct  elimination  of  items  found  not  to  Con¬ 
stitute  real  assets  and  establish  uniform  accounting. 
Such  is  the  necessary  implication  of  the  act. 

The  Court  further  held  that  respondent’s  order,  which  was 
practically  identical  to  the  order  of  November  26,  1940,  Here 
under  review,  “merely  carries  to  completion  the  statutory  dluty 
of  finding  the  cost  of  construction  by  directing  Petitioner  to 
enter  upon  its  books  the  determined  cost.” 30 

The  Court  rejected  the  contention,  which  petitioner  urges 
(Br.  pp.  74-75),  that  respondent’s  order  was  invalid  because 
it  might  infringe  upon  the  jurisdiction  of  the  State  regulatory 
commission.  The  Court  held  that  “The  system  of  accounting 
prescribed  by  the  Commission  does  not  preclude  accounting 
regulation  by  the  State  body.” 30 

It  should  be  emphasized  that  respondent’s  order  requiring 
the  disallowed  amounts  to  be  charged  to  surplus  does  not  in¬ 
volve  any  confiscation  or  “deprivation  of  property”  but  “ii  a 
direction  that  the  record  shall  accord  with  the  facts.30  Peti¬ 
tioner  will  own  just  as  much  property,  the  same  amount  of  caish 
and  other  assets,  after  it  has  complied  with  respondent’s  order 
as  it  does  now.  But  the  amounts  recorded  on  its  books  as  cost 
of  this  project  will  no  longer  be  inflated.  The  interest  of  con¬ 
sumers,  security  holders  and  regulatory  commissions  in  the 

! 

*  Northern  States  Poicer  Co.  v.  Federal  Power  Commission,  118  F.  (2jj) 
141,  144  (1941). 
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removal  of  such  inflation  was  recognized  by  this  Court  when  it 
stayed  respondent's  order  pending  review.31 

Petitioner's  reference  to  the  original  cost  provisions  of  the 
Uniform  System  of  Accounts  prescribed  by  respondent  is 
wholly  irrelevant.  As  the  System  of  Accounts  recognizes  on  its 
face,32  and  as  respondent  has  held,33  the  statutory  standard  of 
“actual  legitimate  original  cost”  is  binding  upon  petitioner  for 
all  accounting  purposes. 

Finally,  petitioner  contends  that  despite  the  extended  pro¬ 
ceedings  held  during  the  past  ten  years  in  this  matter,  it  has 
been  denied  due  process.  To  support  this  objection,  peti- 

"  By  order  of  June  6,  1941,  this  Court  stayed  respondent's  order  on  the 
following  conditions: 

“1.  That  petitioner  remove  from  its  earned  surplus  account  and  trans¬ 
fer  to  a  special  surplus  reserve  account,  appropriately  designated,  the 
sum  of  $3,6.r»7,0S0.S3,  which  amount  shall  he  earmarked  for  compliance 
with  paragraph  (C)  of  respondent’s  order  of  November  2(5.  1940: 

“2.  That  petitioner  indicate  by  appropriate  language  on  all  reports, 
balance  sheets  and  other  financial  statements  prepared  while  this  stay 
order  is  in  effect,  the  provisions  of  respondent’s  order  of  November  26, 
1940,  and  the  terms  and  conditions  of  this  stay  order;  and 

“3.  That  petitioner  furnish  a  certified  copy  of  this  stay  order  to  each 
regulatory  commission  and  other  agency,  both  State  and  Federal,  having 
jurisdiction  over  the  financial  structure  of  petitioner  or  its  security  issues, 
or  having  authority  to  require  petitioner  to  file  financial  or  other  reports.” 

"  Under  the  heading  “Applicability  of  System  of  Accounts”,  it  is  stated : 
“Irrespective  of  any  rules  and  regulations  contained  in  this  system  of  ac¬ 
counts,  the  cost  of  original  projects  licensed  under  the  act,  and  also  the  cost 
of  additions  thereto  and  betterments  thereof,  shall  be  determined  under  the 
rules  and  principles  as  defined  and  interpreted  in  said  classification  of  the 
Interstate  Commerce  Commission  so  far  as  applicable”  (p.  3). 

Further,  General  Instruction  No.  9  of  the  System  provides : 

“The  accounts  or  records  of  each  licensee  shall  be  so  kept  as  to  show  for 
each  project  under  license : 

“(a)  the  actual  legitimate  investment  in  the  project  including  therein  the 
actual  legitimate  cost  (or  fair  value  as  determined  under  section  23  of  the 
Federal  Bower  Act)  of  the  original  project  and  of  additions  thereto  and 
betterments  thereof  and  credits  for  property  retired  from  service 
as  determined  under  the  rules  and  regulations  of  the  Commission  applicable 
to  the  project:  (p.  10).” 

33 Northern  Staten  Poiccr  Co.,  FPC  Opinion  No.  21-B,  affirmed.  Northern 
States  Poiccr  Co.  v.  Federal  Poiccr  Commission,  US  F.  (2d)  141. 
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tioner  states  that  the  orders  and  opinion  issued  by  respondent 
in  1932  contained  no  “suggestion  that  the  disallowed  items 
of  cost  should  be  removed  from  Petitioner’s  capital  accounts 
and  charged  to  its  surplus  account”  (Petitioner’s  Br.,  p.j  76). 
This  is  completely  refuted  by  the  testimony  of  petitioner’s 
accounting  witness  in  the  suit  to  enjoin  enforcement  of  I  said 
orders  that  compliance  therewith  “eliminating  from  the  fixed 
capital  records  of  Alabama  Power  Company  the  items  which 
have  been  disallowed  as  the  cost  of  this  project ”  would  Icost 
at  least  $5,000  (Respondent’s  App.  11).  i 

Although  respondent  is  an  expert  body  authorized  by  lajsv  to 
prescribe  a  system  of  accounts,  petitioner  contends  that  it  rpust 
receive  the  “expert  testimony  of  witnesses  qualified  in  the  field 
of  accounting”  (Br.  p.  81)  before  it  can  prescribe  the  routine 
accounting 34  set  forth  in  its  order  of  November  26,  1940.  j  On 
the  contrary,  the  Supreme  Court  of  the  United  States),  in  . 
its  approval  of  the  system  of  accounts  prescribed  by  the  Fed¬ 
eral  Communications  Commission,  affirmed  the  Commission’s 
administrative  policy  that  amounts  “would  be  disposed  of, 
after  the  character  of  the  item  has  been  determined,  ip  a 
manner  consistent  with  the  general  rules  underlying  the  uni¬ 
form  system  of  accounts  for  the  distribution  of  expenditures, 
according  to  their  character,  to  operating  expenses,  income, 
surplus,  or  remain  an  investment.”  35  j 

The  speciousness  of  petitioner’s  contention  that  it  has  been 
denied  due  process  appears  from  its  response  to  respondent’s 
order  to  show  cause  why  the  accounting  requirements  it  Had 
prescribed  should  not  be  made  effective  and  to  submit  such 
accounting  treatment  as  petitioner  proposed  for  disposition 
of  the  disallowed  amounts.  In  such  response,  petitioner  ad¬ 
vanced  numerous  legal  arguments,  but  did  not  proffer  or 
indicate  any  accounting  or  other  testimony  that  it  desired  to 
introduce.  Instead  it  admitted  that  it  could  not  “propose 

i 

-  i 

u  Cf.  In  the  Matter  of  Northern  States  Poreer  Co.,  S.  E.  C.  Holding  Com¬ 
pany  Act  Release  No.  2903;  Re  New  York  State  Electric  rf  Gas  CoAp., 
(N.  Y.),  P.  U.  R.  1933  D,  264,  271,  273,  affirmed  277  N.  Y.  S.  750;  Re  Long 
Beach  Gas  Co.  (N.  Y.).  38  P.  U.  R.  (N.  S.)  1.  26  (1941). 

56  American  Telephone  rf  Telegraph  Co.  v.  United  states,  29!)  U.  S.  232. 
240.  SI  L.  ed.  142,  150  (1936). 
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at  this  time  authoritative  accounting  treatment  for  disposi¬ 
tion  of  the  items  of  cost  purportedly  disallowed  by  the  Com¬ 
mission.”  Under  such  circumstances  a  further  hearing  would 
serve  no  purpose  except  additional  delay  contrary  to  the  basic 
purposes  of  the  Act.30  As  the  Supreme  Court  has  said, 
“there  must  be  a  limit  to  individual  argument  in  such  matters 
if  government  is  to  go  on.” 37 

The  case  of  Ohio  Bell  Telephone  Co.  v.  Public  Utilities 
Comm.,  301  U.  S.  292,  81  L.  ed.  1093  (1937)  on  which  peti¬ 
tioner  relies,  did  not  involve  accounting  but  a  determination 
of  rates.  The  State  Commission,  without  notice,  consulted 
undisclosed  price  indices  (purely  a  factual  matter)  to  order 
a  retroactive  rate  reduction.  Moreover  the  Company  re¬ 
peatedly  proferred  relevant  testimony  which  the  Commission 
refused  to  give  it  an  opportunity  to  present. 

As  the  Supreme  Court  held,  in  rejecting  a  due  process  argu¬ 
ment  similar  to  that  urged  by  petitioner,  “the  Fifth  Amend¬ 
ment  guarantees  no  particular  form  of  procedure.” 38 

In  reviewing  the  accounting  requirements  of  respondent’s 
order  “this  Court  is  not  at  liberty  to  substitute  its  own  discre¬ 
tion  for  that  of  administrative  officers  who  have  kept  within 
the  bounds  of  their  administrative  powers.”  39  The  order  is 
not  “so  entirely  at  odds  with  fundamental  principles  of  correct 
accounting” 40  nor  “so  arbitrary  and  outrageous”  41  as  to  be 
the  expression  of  a  whim  rather  than  an  exercise  of 
judgment”. 42 

“On  July  27.  1941  this  license  had  been  in  force  for  20  years  and  be¬ 
ginning  as  of  that  date  profits  in  excess  of  the  reasonable  rate  of  return 
specified  in  the  license  must  be  determined  for  inclusion  in  the  amortization 
reserve  under  Section  10  (d)  of  the  Act. 

*  Bi-Metallic  Investment  Co.  v.  Colorado,  239  U.  S.  441.  445,  60  L.  ed. 
372,  375  <1915). 

“  National  Labor  Relations  Board  v.  Maekay  Radio  d  Telegraph  Co.,  304 
U.  S.  333,  351,  82  L.  ed.  1381,  1393  (1938). 

*  American  Tel.  d  Tel.  Co.  v.  United  States,  299  U.  S.  232.  236,  81  L.  ed. 
142,  147  (1936). 

40  Kansas  City  S.  R.  Co.  v.  United  States,  231  U.  S.  423,  444,  58  L.  ed. 
296,  305  (1913). 

41  Norfolk  d  Western  Ry.  v.  United  States,  287  U.  S.  134,  143,  77  L.  ed. 
218,  223  (1932). 

43  American  Tel.  d  Tel.  Co.  v.  United  States,  299  U.  S.  232,  237,  81  L.  ed. 
142,  148  (1936). 
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CONCLUSION 

I 

i 

In  conclusion  it  is  respectfully  submitted  that  respondent’s 
supplemental  determination  fully  complies  with  the  mandate 
of  this  Court,  is  “supported  by  substantial  evidence”48,  and 
is,  therefore,  conclusive.44  Respondent  is  clearly  authorized 
to  prescribe  the  corrective  accounting  which  is  necessary  to 
effectuate  the  basic  purposes  of  the  Act  under  which  petitioner 
voluntarily  applied  for  and  received  a  license  for  its  project. 
Compliance  therewith  is  “the  price  which  (petitioner)  must 
pay  to  secure  the  right  to  maintain  (its)  dam.” 45 

Respondent’s  order  should  be  affirmed. 

Respectfully  submitted.  ] 

I 

Charles  V.  Shannon,  i 

Stanley  M.  Morley,  j 

Counsel  for  Respondent,  \ 
Federal  Power  Commissioii. 

Of  Counsel, 

_  1 

William  S.  Youngman,  Jr.,  j 

General  Counsel . 

Wallace  H.  Walker, 

Assistant  General  Counsel.  \ 

\ 

October  1941. 
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“  Section  313  (b)  of  the  Act  Provides:  “The  finding  of  the  Commission  as 
to  the  facts,  if  supported  by  substantial  evidence,  shall  be  conclusive.” 

**  Montana  Poiccr  Co.  v.  Federal  Power  Commission,  112  F.  (2d)  371,  |374 
(1940).  j 

45  United  States  v.  Appalachian  Electric  Power  Co.,  311  U.  S.  377,  427^  S5 
L.  ed.  201,  219  (1940)  quoting  Fox  River  Paper  Co.  v.  Railroad  Comm., 
274  U.  S.  651,  71  L.  ed.  1279  (1927).  i 
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APPENDIX  | 

Excerpts  from  the  Federal  Power  Act  of  August  26, 1935  (49 
Stat.  838),  U.  S.  C.,  Title  16  §§  791a-825r,  Part  I  beirig  the 
Federal  Water  Power  Act  of  June  10,  1920  (41  Stat.  1|063), 
U.  S.  C.,  Title  16,  §§  791-  823,  as  amended. 

PART  I— REGULATION  OF  LICENSEES 

l 

i 

Sec.  3.  [As  amended  August  26,  1935. ]  The  words  defined 
in  this  section  shall  have  the  following  meanings  for  purposes 
of  this  Act,  to  wit: 

(13)  ‘‘Net  investment”  in  a  project  means  the  actual  legiti¬ 
mate  original  cost  thereof  as  defined  and  interpreted  in  the 
“classification  of  investment  in  road  and  equipment  of  sjteam 
roads,  issue  of  1914.  Interstate  Commerce  Commission,” j  plus 
similar  costs  of  additions  thereto  and  betterments  thereof, 
minus  the  sum  of  the  following  items  properly  allocated  thejreto, 
if  and  to  the  extent  that  such  items  have  been  accumulated 
during  the  period  of  the  license  from  earnings  in  excess  of  h-  fair 
return  on  such  investment;  (a)  Unappropriated  surplus,!  (b) 
aggregate  credit  balances  of  current  depreciation  accountsi  and 
(c)  aggregate  appropriations  of  surplus  or  income  held  in  amor¬ 
tization,  sinking  fund,  or  similar  reserves,  or  expended!  for 
additions  or  betterments  or  used  for  the  purposes  for  which 
such  reserves  were  created.  The  term  “cost”  shall  include,  inso¬ 
far  as  applicable,  the  elements  thereof  prescribed  in  said  classi¬ 
fication,  but  shall  not  include  expenditures  from  funds  obtained, 
through  donations  by  States,  municipalities,  individuals,  or 
others,  and  said  classification  of  investment  of  the  Interstate 
Commerce  Commission  shall  insofar  as  applicable  be  published 
and  promulgated  as  a  part  of  the  rules  and  regulations  ofi  the 
Commission ;  | 

Sec.  4.  [As  amended  August  26,  1935.]  The  Commission  is 
hereby  authorized  and  empowered — 

(b)  To  determine  the  actual  legitimate  original  cost  of  land 
the  net  investment  in  a  licensed  project,  and  to  aid  the  Commis¬ 
sion  in  such  determinations,  each  licensee  shall,  upon  o^th, 
within  a  reasonable  period  of  time  to  be  fixed  by  the  Comijais- 
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sion,  after  the  construction  of  the  original  project  or  any  addi¬ 
tion  thereto  or  betterment  thereof,  file  with  the  Commission 
in  such  detail  as  the  Commission  may  require,  a  statement  in 
duplicate  showing  the  actual  legitimate  original  cost  of  con¬ 
struction  of  such  project,  addition,  or  betterment,  and  of  the 
price  paid  for  water  rights,  rights-of-way,  lands,  or  interest  in 
lands.  The  licensee  shall  grant  to  the  Commission  or  to  its 
duly  authorized  agent  or  agents,  at  all  reasonable  times,  free 
access  to  such  project,  addition,  or  betterment,  and  to  all  maps, 
profiles,  contracts,  reports  of  engineers,  accounts,  books,  records, 
and  all  other  papers  and  documents  relating  thereto.  The 
statement  of  actual  legitimate  original  cost  of  said  project,  and 
revisions  thereof  as  determined  by  the  Commission,  shall  be 
filed  with  the  Secretary  of  the  Treasury. 

Sec.  8.  That  no  voluntary  transfer  of  any  license,  or  of  the 
rights  thereunder  granted,  shall  be  made  without  the  written 
approval  of  the  Commission;  and  any  successor  or  assign  of  the 
rights  of  such  licensee,  whether  by  voluntary  transfer,  judicial 
sale,  foreclosure  sale,  or  otherwise,  shall  be  subject  to  all  the 
conditions  of  the  license  under  which  such  rights  are  held  by 
such  licensee  and  also  subject  to  all  the  provisions  and  condi¬ 
tions  of  this  Act  to  the  same  extent  as  though  such  successor 
or  assign  were  the  original  licensee  hereunder:  Provided,  That 
a  mortgage  or  trust  deed  or  judicial  sales  made  thereunder  or 
under  tax  sales  shall  not  be  deemed  voluntary  transfers  within 
the  meaning  of  this  section. 

411(d)  That  after  the  first  twenty  years  of  operation,  out  of 
surplus  earned  thereafter,  if  any,  accumulated  in  excess  of  a 
specified  reasonable  rate  of  return  upon  the  net  investment 
of  a  licensee  in  any  project  or  projects  under  license,  the 
licensee  shall  establish  and  maintain  amortization  reserves, 
which  reserves  shall,  in  the  discretion  of  the  Commission,  be 
held  until  the  termination  of  the  license  or  be  applied  from 
time  to  time  in  reduction  of  the  net  investment.  Such  speci¬ 
fied  rate  of  return  and  the  proportion  of  such  surplus  earnings 
to  be  paid  into  and  held  in  such  reserves  shall  be  set  forth  in 
the  license. 

Sec.  14.  [As  amended  August  26, 1935.]  Upon  not  less  than 
two  years’  notice  in  writing  from  the  Commission  the  United 


I 


ALABAMA  POWER  CO.  VS.  FEDERAL  POWER  COMMISSION  3 

States  shall  have  the  right  upon  or  after  the  expiration  of  any 
license  to  take  over  and  thereafter  to  maintain  and  operatej  any 
project  or  projects  as  defined  in  section  3  hereof,  and  covjered 
in  whole  or  in  part  by  the  license,  or  the  right  to  take  over  ikpon 
mutual  agreement  with  the  licensee  all  property  owned  land 
held  by  the  licensee  then  valuable  and  serviceable  in  the  devel¬ 
opment,  transmission,  or  distribution  of  power  and  which  is 
then  dependent  for  its  usefulness  upon  the  continuance  of!  the 
license,  together  with  any  lock  or  locks  or  other  aids  to  navfga- 
tion  constructed  at  the  expense  of  the  licensee,  upon  the  condi¬ 
tion  that  before  taking  possession  it  shall  pay  the  !net 
investment  of  the  licensee  in  the  project  or  projects  taken,  |not 
to  exceed  the  fair  value  of  the  property  taken,  plus  such  reason¬ 
able  damages,  if  any,  to  property  of  the  licensee  valuable,  serv¬ 
iceable,  and  dependent  as  above  set  forth  but  not  taken,  as  may 
be  caused  by  the  severance  therefrom  of  property  taken,  and 
shall  assume  all  contracts  entered  into  by  the  licensee  with  the 
approval  of  the  Commission.  The  net  investment  of  the!  li¬ 
censee  in  the  project  or  projects  so  taken  and  the  amount;  of 
such  severance  damages,  if  any,  shall  be  determined  by  the 
Commission  after  notice  and  opportunity  for  hearing.  Such 
net  investment  shall  not  include  or  be  affected  by  the  value;  of 
any  lands,  rights-of-way,  or  other  property  of  the  United  Stares 
licensed  by  the  Commission  under  this  Act,  by  the  license  or  by 
good  will,  going  value,  or  prospective  revenues;  nor  shall  the 
values  allowed  for  water  rights,  rights-of-way,  lands,  or  interest 
in  lands  be  in  excess  of  the  actual  reasonable  cost  thereof  at 
the  time  of  acquisition  by  the  licensee:  Provided,  That  the  right 
of  the  United  States  or  any  State  or  municipality  to  take  ove(r, 
maintain,  and  operate  any  project  licensed  under  this  Act  At 
any  time  by  condemnation  proceedings  upon  payment  of  just 
compensation  is  hereby  expressly  reserved.  j 

Sec.  16.  That  when  in  the  opinion  of  the  President  of  the 
United  States,  evidenced  by  a  written  order  addressed  to  the 
holder  of  any  license  hereunder,  the  safety  of  the  United  States 
demands  it,  the  United  States  shall  have  the  right  to  enter 
upon  and  take  possession  of  any  project,  or  part  thereof,  conj- 
structed,  maintained,  or  operated  under  said  license,  for  the 
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purpose  of  manufacturing  nitrates,  explosives,  or  munitions  of 
war,  or  for  any  other  purpose  involving  the  safety  of  the  United 
States,  to  retain  possession,  management,  and  control  thereof 
for  such  length  of  time  as  may  appear  to  the  President  to  be 
necessary  to  accomplish  said  purposes,  and  then  to  restore  pos¬ 
session  and  control  to  the  party  or  parties  entitled  thereto;  and 
in  the  event  that  the  United  States  shall  exercise  such  right  it 
shall  pay  to  the  party  or  parties  entitled  thereto  just  and  fair 
compensation  for  the  use  of  said  property  as  may  be  fixed  by  the 
Commission  upon  the  basis  of  a  reasonable  profit  in  time  of 
peace,  and  the  cost  of  restoring  said  property  to  as  good  condi¬ 
tion  as  existed  at  the  time  of  the  taking  over  thereof,  less  the 
reasonable  value  of  any  improvements  that  may  be  made 
thereto  by  the  United  States  and  which  are  valuable  and  serv¬ 
iceable  to  the  licensee. 

Sec.  20.  That  when  said  power  or  any  part  thereof  shall 
enter  into  interstate  or  foreign  commerce  the  rates  charged 
and  the  service  rendered  by  any  such  licensee,  or  by  any  sub¬ 
sidiary  corporation,  the  stock  of  which  is  owned  or  controlled 
directly  or  indirectly  by  such  licensee,  or  by  any  person,  cor¬ 
poration.  or  association  purchasing  power  from  such  licensee  for 
sale  and  distribution  or  use  in  public  service  shall  be  reason¬ 
able,  nondiscriminatory,  and  just  to  the  customer  and  all 
unreasonable,  discriminatory,  and  unjust  rates  or  services  are 
hereby  prohibited  and  declared  to  be  unlawful ;  and  whenever 
any  of  the  States  directly  concerned  has  not  provided  a  com¬ 
mission  or  other  authority  to  enforce  the  requirements  of  this 
section  within  such  State  or  to  regulate  and  control  the  amount 
and  character  of  securities  to  be  issued  by  any  of  such  parties 
or  such  States  are  unable  to  agree  through  their  properly  con¬ 
stituted  authorities  on  the  services  to  be  rendered  or  on  the 
rates  or  charges  of  payment  therefor,  or  on  the  amount  or  char¬ 
acter  of  securities  to  be  issued  by  any  of  said  parties,  juris¬ 
diction  is  hereby  conferred  upon  the  commission,  upon  com¬ 
plaint  of  any  person  aggrieved,  upon  the  request  of  any  State 
concerned,  or  upon  its  own  initiative  to  enforce  the  provisions 
of  this  section,  to  regulate  and  control  so  much  of  the  services 
rendered,  and  of  the  rates  and  charges  of  payment  therefor 
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as  constitute  interstate  or  foreign  commerce,  and  to  regulate 
the  issuance  of  securities  by  the  parties  included  within  this 
section,  and  securities  issued  by  the  licensee  subject  to  such 
regulations  shall  be  allowed  only  for  the  bona  fide  purpose  of 
financing  and  conducting  the  business  of  such  licensee. 

The  administration  of  the  provisions  of  this  section,  so>  far 
as  applicable,  shall  be  according  to  the  procedure  and  practice 
in  fixing  and  regulating  the  rates,  charges,  and  practices  of 
railroad  companies  as  provided  in  the  Act  to  regulate  com¬ 
merce,  approved  February  4,  1887,  as  amended,  and  that  jthe 
parties  subject  to  such  regulation  shall  have  the  same  rights 
of  hearing,  defense,  and  review  as  said  companies  in  such 
cases.  i 

In  any  valuation  of  the  property  of  any  licensee  hereunjier 
for  purposes  of  rate  making,  no  value  shall  be  claimed  by  the 
licensee  or  allowed  by  the  commission  for  any  project  or  proj¬ 
ects  under  license  in  excess  of  the  value  or  values  prescribed 
in  section  14  hereof  for  the  purposes  of  purchase  by  the  United 
States,  but  there  shall  be  included  the  cost  to  such  licensee!  of 
the  construction  of  the  lock  or  locks  or  other  aids  of  naviga¬ 
tion  and  all  other  capital  expenditures  required  by  the  United 
States,  and  no  value  shall  be  claimed  or  allowed  for  the  rights 
granted  by  the  commission  or  by  this  Act.  i 

Sec.  26.  That  the  Attorney  General  may,  on  request  of  the 
commission  or  of  the  Secretary  of  War,  institute  proceedings  in 
equity  in  the  district  court  of  the  United  States  in  the  district 
in  which  any  project  or  part  thereof  is  situated  for  the  purpose 
of  revoking  for  violation  of  its  terms  any  permit  or  licence 
issued  hereunder,  or  for  the  purpose  of  remedying  or  correcting 
by  injunction,  mandamus,  or  other  process  any  act  of  commis¬ 
sion  or  omission  in  violation  of  the  provisions  of  this  Act  qr 
of  any  lawful  regulation  or  order  promulgated  hereunder.  The 
district  courts  shall  have  jurisdiction  over  all  of  the  above- 
mentioned  proceedings  and  shall  have  power  to  issue  and  exe¬ 
cute  all  necessary  process  and  to  make  and  enforce  all  writs, 
orders,  and  decrees  to  compel  compliance  with  the  lawful  orders 
and  regulations  of  the  commission  and  of  the  Secretary  of 
War,  and  to  compel  the  performance  of  any  condition  imposed 
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under  the  provisions  of  this  Act.  In  the  event  a  decree  revoking 
a  license  is  entered,  the  court  is  empowered  to  sell  the  whole 
or  any  part  of  the  project  or  projects  under  license,  to  wind 
up  the  business  of  such  licensee  conducted  in  connection  with 
such  project  or  projects,  to  distribute  the  proceeds  to  the 
parties  entitled  to  the  same,  and  to  make  and  enforce  such 
further  orders  and  decrees  as  equity  and  justice  may  require. 
At  such  sale  or  sales  the  vendee  shall  take  the  rights  and  privi¬ 
leges  belonging  to  the  licensee  and  shall  perform  the  duties 
of  such  licensee  and  assume  all  outstanding  obligations  and  lia¬ 
bilities  of  the  licensee  which  the  court  may  deem  equitable 
in  the  premises;  and  at  such  sale  or  sales  the  United  States  may 
become  a  purchaser,  but  it  shall  not  be  required  to  pay  a 
greater  amount  than  it  would  be  required  to  pay  under  the 
provisions  of  section  14  hereof  at  the  termination  of  the  license. 

PART  III— LICENSEES  AND  PUBLIC  UTILITIES; 

PROCEDURAL  AND  ADMINISTRATIVE  PROVI¬ 
SIONS 


ACCOUNTS,  RECORDS,  AND  MEMORANDA 

Section  301.  (a)  Every  licensee  and  public  utility  shall 
make,  keep,  and  preserve  for  such  periods,  such  accounts, 
records  of  cost-accounting  procedures,  correspondence, 
memoranda,  papers,  books,  and  other  records  as  the  Commis¬ 
sion  may  by  rules  and  regulations  prescribe  as  necessary  or 
appropriate  for  purposes  of  the  administration  of  this  Act, 
including  accounts,  records,  and  memoranda  of  the  genera¬ 
tion,  transmission,  distribution,  delivery,  or  sale  of  electric 
energy,  the  furnishing  of  services  or  facilities  in  connection 
therewith,  and  receipts  and  expenditures  with  respect  to  any 
of  the  foregoing:  Provided,  however,  That  nothing  in  this  Act 
shall  relieve  any  public  utility  from  keeping  any  accounts, 
memoranda,  or  records  which  such  public  utility  may  be  re¬ 
quired  to  keep  by  or  under  authority  of  the  laws  of  any  State. 
The  Commission  may  prescribe  a  system  of  accounts  to  be 
kept  by  licensees  and  public  utilities  and  may  classify  such 
licensees  and  public  utilities  and  prescribe  a  system  of  ac¬ 
counts  for  each  class.  The  Commission,  after  notice  and  op- 
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portunity  for  hearing,  may  determine  by  order  the  accounts 
in  which  particular  outlays  and  receipts  shall  be  entered, 
charged,  or  credited.  The  burden  of  proof  to  justify  every  ac¬ 
counting  entry  questioned  by  the  Commission  shall  be  on  the 
person  making,  authorizing,  or  requiring  such  entry,  and  the 
Commission  may  suspend  a  charge  or  credit  pending  submis¬ 
sion  of  satisfactory  proof  in  support  thereof.1 

1 

ADMINISTRATIVE  POWERS  OF  COMMISSION ;  RULES,  REGULATIONS, 

AND  ORDERS 

Sec.  309.  The  Commission  shall  have  power  to  perform 
any  and  all  acts,  and  to  prescribe,  issue,  make,  amend,' and 
rescind  such  orders,  rules,  and  regulations  as  it  may  find  neces¬ 
sary  or  appropriate  to  carry  out  the  provisions  of  this  |Act. 
Among  other  things,  such  rules  and  regulations  may  define 
accounting,  technical,  and  trade  terms  used  in  this  Act;  jand 
may  prescribe  the  form  or  forms  of  all  statements,  declara¬ 
tions,  applications,  and  reports  to  be  filed  with  the  Commis¬ 
sion,  the  information  which  they  shall  contain,  and  the  time 
within  which  they  shall  be  filed.  Unless  a  different  datje  is 
specified  therein,  rules  and  regulations  of  the  Commission  sjiall 
be  effective  thirty  days  after  publication  in  the  manner  which 
the  Commission  shall  prescribe.  Orders  of  the  Commission 
shall  be  effective  on  the  date  and  in  the  manner  which  jthe 
Commission  shall  prescribe.  For  the  purposes  of  its  rules  and 
regulations,  the  Commission  may  classify  persons  and  miat- 
ters  within  its  jurisdiction  and  prescribe  different  require¬ 
ments  for  different  classes  of  persons  or  matters.  AH 
rules  and  regulations  of  the  Commission  shall  be  fijed 
with  its  secretary  and  shall  be  kept  open  in  convenient 
form  for  public  inspection  and  examination  during  reasonable 
business  hours. 


rehearings;  court  review  of  orders 

| 

Sec.  313.  (a)  Any  person,  State,  municipality,  or  State 

commission  aggrieved  by  an  order  issued  by  the  Commission 

in  a  proceeding  under  this  Act  to  which  such  person,  Sta,\e, 
— 

1  Section  4  (g)  of  the  Federal  Water  Power  Act  authorized  the  Commission  to 
prescribe  a  system  of  accounts. 
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municipality,  or  State  commission  is  a  party  may  apply  for  a 
rehearing  within  thirty  days  after  the  issuance  of  such  order. 
The  application  for  rehearing  shall  set  forth  specifically  the 
ground  or  grounds  upon  which  such  application  is  based. 
Upon  such  application  the  Commission  shall  have  power  to 
grant  or  deny  rehearing  or  to  abrogate  or  modify  its  order 
without  further  hearing.  Unless  the  Commission  acts  upon 
the  application  for  rehearing  within  thirty  days  after  it  is  filed, 
such  application  may  be  deemed  to  have  been  denied.  No 
proceeding  to  review'  any  order  of  the  Commission  shall  be 
brought  by  any  person  unless  such  person  shall  have  made  ap¬ 
plication  to  the  Commission  for  a  rehearing  thereon. 

(b)  Any  party  to  a  proceeding  under  this  Act  aggrieved  by 
an  order  issued  by  the  Commission  in  such  proceeding  may 
obtain  a  review  of  such  order  in  the  Circuit  Court  of  Appeals 
of  the  United  States  for  any  circuit  wherein  the  licensee  or 
public  utlity  to  which  the  order  relates  is  located  or  has  its 
principal  place  of  business,  or  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  by  filing  in  such  court, 
within  sixty  days  after  the  order  of  the  Commission  upon  the 
application  for  rehearing,  a  written  petition  praying  that  the 
order  of  the  Commission  be  modified  or  set  aside  in  wffiole  or 
in  part.  A  copy  of  such  petition  shall  forthwith  be  served 
upon  any  member  of  the  Commission  and  thereupon  the 
Commission  shall  certify  and  file  with  the  court  a  transcript 
of  the  record  upon  which  the  order  complained  of  was  entered. 
Upon  the  filing  of  such  transcript  such  court  shall  have  ex¬ 
clusive  jurisdiction. to  affirm,  modify,  or  set  aside  such  order 
in  whole  or  in  part.  No  objection  to  the  order  of  the  Commis¬ 
sion  shall  be  considered  by  the  court  unless  such  objection  shall 
have  been  urged  before  the  Commission  in  the  application 
for  rehearing  unless  there  is  reasonable  ground  for  failure  so 
to  do.  The  finding  of  the  Commission  as  to  the  facts,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.  If  any 
party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence,  and  shall  show  to  the  satisfaction  of  the  court  that 
such  additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  failure  to  adduce  such  evidence  in 
the  proceedings  before  the  Commission,  the  court  may 
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order  such  additional  evidence  to  be  taken  beforje  the 
Commission  and  to  be  adduced  upon  the  hearing  in 
such  manner  and  upon  such  terms  and  conditions  as  jto  the 
court  may  seem  proper.  The  Commission  may  modify  its 
findings  as  to  the  facts  by  reason  of  the  additional  evidence  so 
taken,  and  it  shall  file  with  the  court  such  modified  ojr  new 
findings  which,  if  supported  by  substantial  evidence,  shjall  be 
conclusive,  and  its  recommendation,  if  any,  for  the  modifica¬ 
tion  or  setting  aside  of  the  original  order.  The  judgment  and 
decree  of  the  court,  affirming,  modifying,  or  setting  aside,  in 
whole  or  in  part,  any  such  order  of  the  Commission,  shall  be 
final,  subject  to  review  by  the  Supreme  Court  of  the  Ujnited 
States  upon  certiorari  or  certification  as  provided  in  sections 
239  and  240  of  the  Judicial  Code,  as  amended  (U.  S.  C.,j  title 
28,  secs.  346  and  347).  ! 

Testimony  of  petitioner’s  witness  John  W.  Muir  M  the 
United  States  District  Court  for  the  District  of  Columbia,  as 
stated  at  pp.  363-365  of  transcript  of  record  in  Alabama 
Power  Co.  v.  McNinch,  April  term,  1936,  No.  6691,  Uhited 
States  Court  of  Appeals  for  the  District  of  Coluihbia. 
1968  And  thereupon,  the  plaintiff  called  as  a  witpess, 
John  W.  Muir,  who  testified  in  substance  as  follows: 

My  name  is  John  W.  Muir,  my  address  Birmingham,  jAJa- 
bama,  and  my  business  is  accounting.  My  accounting  experi¬ 
ence  covers  a  period  somewhat  in  excess  of  twenty  years  land 
includes  railroad  accounting,  public  utilities  accounting,  Man¬ 
ufacturing  accounting  and  construction  accounting;  and  also 
I  have  had  considerable  experience  in  auditing  for  certified 
public  accountants.  In  1908  I  was  employed  by  the  Grknd 
Trunk  Railway  System,  in  charge  of  its  final  accounts,  j  At 
that  time  they  were  installing  the  classification  of  account^  of 
the  Interstate  Commerce  Commission.  I  worked  on  that  Ifor 
some  time.  Early  in  the  war,  I  was  appointed  Chief  Auditor 
of  Taxation  to  the  Dominion  of  Canada.  During  the  wai,  I 
handled  the  assessments  under  the  Excise  Profits  Tax.  Pjol- 
lowing  the  conclusion  of  the  war,  I  -was  vice  president  aind 
treasurer  of  Blatchford-Davies  &  Co.,  manufacturers  of  foot¬ 
wear,  in  Toronto,  Canada.  In  1923,  I  was  employed  as  gen- 
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eral  auditor  of  the  Alabama  Power  Company,  and  later,  about 
the  end  of  1926,  assistant  comptroller  of  the  Southeastern 
Power  &  Light  Company.  That  was  the  holding  company 
of  Alabama  Power  Company.  I  am  now  employed  by  Ala¬ 
bama  Power  Company.  The  fixed  capital  records  depart¬ 
ment  of  the  Alabama  Power  Company  was  started  while  I 
was  general  auditor,  in  1923.  I  was  responsible  for  the  work 
of  that  department  during  the  three  succeeding  years,  and 
more  or  less  have  been  closely  in  contact  with  it  ever  since. 
I  would  say  that  I  am  reasonably  familiar  with  those  fixed 
capital  accounts  of  Alabama  Power  Company.  They  include 
the  cost  records  of  the  Mitchell  Dam  project  No.  82.  Outlin¬ 
ing  generally  the  nature  of  the  records  and  the  method  of 
their  preparation,  the  accounting  records  for  a  project  of  this 
nature  start  with  the  improvement  requisition  or  authority 
under  which  the  capital  expenditure  is  to  be  made.  As  the 
money  is  spent,  it  is  supported  or  evidenced  by  time  sheets, 
payrolls,  creditors’  invoices,  distribution  registers,  ledgers, 
deeds,  titles,  books  of  the  contractor,  and  also  ledgers  and  dis¬ 
tribution  analysis  of  the  licensee.  As  to  the  physical  extent  of 
such  records  there  would  have  to  be  about  ten  thousand 
vouchers  involved  in  the  cost  of  this  project,  which 
1969  would  probably  require  the  space  of  ten  filing  cabi¬ 
nets.  four-drawer  section  filing  cabinets.  The  books, 
ledgers,  payroll  books  would  probably  take  up  a  space  of  an 
additional  four-drawer  section  filing  cabinet.  As  the  fixed 
capital  records  of  the  Alabama  Power  Company  are  now  com¬ 
piled  they  show  a  fixed  capital  investment  and  supporting 
data  of  the  Mitchell  Dam  project  in  the  sum  claimed  by  the 
licensee  in  its  initial  cost  statement.  I  am  familiar  with  the 
text  of  the  orders  of  the  Federal  Power  Commission  relating 
to  this  project  dated  November  7,  1932,  and  December  19, 
1932.  The  fixed  capital  accounts  of  Alabama  Power  Com¬ 
pany  are  maintained  in  accordance  with  an  order  of  the 
Public  Service  Commission  of  the  State  of  Alabama.  That 
Commission  adopted  the  classification  of  accounts  for  electric 
utilities,  as  prescribed  by  the  National  Association  of  Railway 
and  Utilities  Commissions.  As  to  whether  those  fixed  capital 
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accounts  show  separately  and  in  detail  the  debits  and  Credits 
of  the  fixed  capital  accounts  of  the  Mitchell  Dam  project 
classified  in  the  same  manner  as  the  system  of  accounts  pre¬ 
scribed  by  the  Federal  Power  Commission,  the  two  systems 
are  substantially  the  same.  The  only  real  difference  would 
probably  be  in  the  number  of  the  accounts.  The  accounts 
are  numbered.  One  set  may  start  with  101,  and  another  set 
may  start  with  301.  So  far  as  the  substance  of  the  classifica¬ 
tion  of  accounts  is  concerned,  the  two  systems  are  substan¬ 
tially  the  same.  The  simple  method  for  compiling  a  separate 
set  of  accounts  for  the  Mitchell  Dam  project  beginning!  with 
the  total  debit  balance  of  $7,094,913.69,  the  cost  as  fouijid  by 
the  Federal  Power  Commission,  and  supporting  that  ccist  by 
subsidiary  ledger  sheets  or  accounts,  substantiating  all  entries 
in  the  control  accounts,  would  be  to  take  some  thirty-five 
accounts,  the  primary  capital  accounts  of  the  Federal  power 
Commission,  and  distribute  the  items  chargeable  to  that  proj¬ 
ect  from  those  10,000  vouchers.  That  would  probably  take  a 
register  of  five  hundred  pages,  about  thirty-five  columns  to 
the  page.  To  do  that,  eliminating  from  the  fixed  capitall  rec¬ 
ords  of  Alabama  Power  Company  the  items  which  have  been 
disallowed  as  the  cost  of  this  project,  would  take,  in  my  judg¬ 
ment,  the  labor  of  two  men  supervised  by  responsible  account¬ 
ants,  at  least  a  year.  The  reasonable  cost  of  that  record  in 
my  judgment  would  be  about  five  thousand 
1970  dollars.  That  record  would  be  substantially,  that  ife,  in 
large  part  a  duplication  of  records  which  are  already 
maintained  by  Alabama  Power  Company.  j 

The  witness  was  not  cross-examined.  | 

Testimony  of  respondent’s  witness  Ralph  E.  Coomes  in  Sup¬ 
plemental  proceedings  before  respondent  November  30,  ,De- 
cember  4,  11,  12,  14,  1939,  and  January  8,  9,  1940. 

1367  The  Trial  Examiner.  Very  well.  Has  the  Commis¬ 
sion  any  evidence  to  present  on  this  project? 

Mr.  Shannon.  If  your  Honor  please,  with  reference  to  the 
three  matters  which  were  remanded  by  the  Court  of  Appeals, 
we  desire  to  present  evidence  with  respect  to  two,  which  are 
the  question  of  the  water  right  at  Lock  15,  and  also  the  ques¬ 
tion  of  the  charge  for  the  power  furnished  by  the  licensee,  j 
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Taking  up  first  the  question  of  the  water  right  at  Lock  15, 
I  believe  that  a  brief  statement  of  our  position  will  be  advan¬ 
tageous  to  all  of  us.  At  page  222  of  the  transcript  of  this  pro¬ 
ceeding,  we  stated  that  it  was  our  interpretation  of  the  Court 
of  Appeals,  opinion  that  the  water  right  of  Lock  15  was  a  part 
of  the  assets  acquired  by  the  Traction  Company,  that  is,  the 
top  holding  company,  in  1912.  from  the  Wetumpka  Power 
Company,  and  in  the  course  of  the  present  Mitchell  Dam  pro¬ 
ceeding  we  have  quoted  from  page  8  of  the  pamphlet  form  of 
the  Commission’s  opinion  in  the  original  Mitchell  Dam  case, 
in  which  it  is  stated  that  the  Traction  Company,  the  top  hold¬ 
ing  company,  in  1912,  acquired  all  of  the  assets  of  the  Alabama 
Power  Company,  the  Alabama  Power  &  Electric  Company,  and 
the  Wetumpka  Power  Company,  for  a  consideration  of  cash 
and  securities  which  it  was  stipulated  had  the  then  market 
value  aggregating  $882,500. 

In  this  connection  I  would  like  to  make  a  reference  to 
1368  a  stipulation  dated  April  26,  1932,  which  was  entered 
into  by  counsel  for  the  licensee  and  the  solicitor  of  the 
Commission  in  the  original  Mitchell  Dam  proceeding  before 
the  Commission. 

The  first  paragraph  of  that  stipulation  provided,  in  sub¬ 
stance,  that  in  1912  the  outstanding  capital  stocks  of  the  Ala¬ 
bama  Power  Company,  the  Alabama  Power  &  Electric  Com¬ 
pany,  and  Wetumpka  Power  Company,  were  purchased  and 
acquired  by  Alabama  Traction,  Light  &  Power  Company,  Lim¬ 
ited,  a  Canadian  corporation  which  I  have  been  referring  to 
as  the  Traction  Company.  The  assets  of  said  Alabama  Power 
Company,  Alabama  Power  &  Electric  Company,  and  Wetump¬ 
ka  Power  Company  then  consisted  of  properties,  rights  and 
franchises  theretofore  acquired  by  them  over  a  period  of  years, 
including  among  other  things,  the  lands  controlling  water  power 
sites  at  Locks  7, 12, 14,  and  15  on  the  Coosa  River  in  the  State 
of  Alabama;  and  the  rights  and  franchises  for  power  purposes 
to  and  in  the  water  and  bed  of  said  river,  including  those  granted 
to  the  said  companies  by  and  under  the  laws  of  Alabama  by 
virtue  of  their  organization  under,  and  compliance  with  the 
laws  of  said  State. 


I 
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The  third  paragraph  of  said  stipulation  provides  that  for 
such  acquisitions  the  owners  of  such  stocks  were  paid  consid¬ 
erations  consisting  of  $200,000  in  cash,  $200,000  face 
value  of  Traction  Company  first  mortgage  5-percent 

1369  bonds  issued  March  1, 1912,  and  due  March  1, 1963,  and 
$1,250,000  par  value  of  Traction  Company  common 

stock;  but  that  such  considerations  represent  the  purchase 
price  of  such  stock  only  and  do  not  include  any  other  expenses 
that  may  have  been  incurred  by  the  Traction  Company  for 
commissions,  organization,  promotion,  engineering,  legal,  or 
other  purposes. 

The  fourth  paragraph  of  that  stipulation  provided  .that 
since  a  more  exact  determination  was  not  then  practical,  it 
was  agreed  that  $85  per  $100  face  value  of  said  bonds, j  $41 
per  $100  par  value  of  such  stock  (being  the  average  market 
values  of  such  of  said  securities  as  were  sold  during  the  |year 
1912)  was  the  actual  market  value  of  such  securities  at'  the 
time  said  purchase  and  acquisition  were  agreed  upon  land 
executed;  but  the  licensee  expressly  objects  to  the  use  of 
such  market  value  figures  as  determinative  of  the  cost  to  it 
of  the  payments  so  made  in  securities  for  such  properties. 

The  fifth  paragraph  of  the  stipulation,  as  amended,  bjy  a 
supplemental  stipulation  dated  May  12,  1932,  provide^  in 
substance  that  of  the  total  consideration  so  paid  one-quafter 
was  allocable  to  the  land  and  water  power  rights  then  owhed 
by  said  Alabama  Power  Company  and  Alabama  Power!  & 
Electric  Company  at  the  Lock  14  site. 

The  foregoing  stipulations  were  ratified  by  order!  of 

1370  the  Commission  dated  June  30,  1932. 

In  the  course  of  the  Mitchell  Dam  record,  in  the 
present  proceeding,  there  took  place  a  discussion  by  Licensee’s 
counsel  and  Commission  counsel  as  to  the  questions  involved 
with  respect  to  Lock  15,  and  I  believe  it  was  there  stated 
that  the  position  of  Commission  counsel  is  that  a  proper 
compliance  with  the  opinion  of  the  Court  of  Appeals  in  this 
connection  requires  that  a  determination  be  made  of  the 
cost  to  the  Traction  Company  in  1912  of  the  water  right  j  at 
Lock  15;  and,  secondly,  that  some  equitable  basis  for  a|p- 
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portionment  be  used  to  ascertain  the  portion  of  said  cost 
that  should  be  included  in  the  cost  of  Mitchell  Dam. 

It  is  recognized  that  the  interpretation  of  the  decision  of 
the  Commission  and  the  subsequent  decision  of  the  Court 
of  Appeals  reviewing  the  Commission’s  determination  is  es¬ 
sentially  a  legal  problem,  and  therefore  a  matter  for  argu¬ 
ment  in  the  briefs. 

However,  in  view  of  the  fact  that  the  licensee’s  position 
in  this  connection  is  so  diametrically  opposed  to  that  of 
Commission  counsel,  the  record  at  the  present  time  does  not 
appear  to  contain  a  sufficient  factual  basis  so  that  the  Com¬ 
mission  could  allow  the  cost  to  which  the  licensee,  under 
our  approach  to  the  case,  is  entitled. 

In  accordance  with  our  interpretation  of  the  Corn- 

1371  mission’s  opinion  and  the  Court  of  Appeals’  decision 
in  this  connection,  the  Commission  engineer,  Mr. 

Ralph  E.  Coomes,  has  prepared,  upon  advice  of  us  as  his 
counsel  and  counsel  for  the  Commission,  a  series  of  studies 
which  will  be  offered  for  the  record  by  him  for  the  considera¬ 
tion  of  the  Commission  in  the  determination  of  the  issues 
involved  in  this  portion  of  the  present  proceeding. 

We  desire  to  have  it  distinctly  understood,  in  calling  Mr. 
Coomes,  as  a  witness,  that  he  is  not  presented  for  the  purpose 
of  expressing  any  legal  opinions  and  his  testimony  is  offered 
upon  the  advice  of  Commisison  Counsel  for  the  assistance 
of  the  Examiner  and  the  Commission  in  this  connection. 
With  that  explanation,  we  desire  to  call  Mr.  Ralph  E. 

Coomes  as  a  witness  for  the  Commission. 

#  *  * 

Ralph  E.  Coomes,  called  as  a  witness  on  behalf  of  the 
Commission,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Shannon: 

Q.  Please  state  your  name  and  occupation? 

A.  Ralph  E.  Coomes,  engineer,  with  the  Federal 

1372  Power  Commission.  My  duty  station  is  at  Atlanta, 
regional  office. 
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Q.  How  long  have  you  been  employed  as  an  engineer  with 
the  Federal  Power  Commission? 

A.  Since  April  1935.  j 

Q.  Please  briefly  describe  your  education  and  experience 
prior  to  your  entering  the  employ  of  the  Federal  Power 
Commission. 

A.  After  graduation  from  high  school  in  Spriijgfield, 
Massachusetts,  I  attended  Northeastern  University  atj  night 
for  one  year,  studying  accounting.  From  1920  through  1923 
I  attended  Worcester  Polytechnic  Institute  and  engaged  in 
a  course  of  civil  engineering.  In  1933,  I  took  a  course  in 
hydraulics  at  the  Massachusetts  University  Extension,  i  Mas¬ 
sachusetts  Institute  of  Technology,  Cambridge,  Massa¬ 
chusetts. 

In  1919,  I  was  employed  by  the  Fred  T.  Ley  &  Coiripany, 
contractors,  Springfield.  Massachusetts,  as  rodman,  jtime- 
keeper,  and  paymaster  in  construction  of  a  power  plan^  and 
the  reconstruction  of  the  canal  works  in  Chicopee,  JV^assa- 
ehusetts.  During  the  summers  of  the  years  1921,  192^,  and 
1923,  I  was  employed  as  transit-man  and  chief  of  party  on 
high  tension  power  line  work,  particularly  the  line  between 
Greenfield,  Massachusetts,  and  Pittsfield  works  of  the  jGen- 
eral  Electric  Company  and  the  Agawam,  Massachusetts, 
Hartford,  Connecticut,  interconnection.  This  jwork 
1373  was  for  the  engineering  firm  of  Cobb,  Beesleyi  and 
Miles  for  the  account  of  the  Turner  Falls  Powjer  & 
Electric  Company.  j 

In  1923  I  was  employed  as  chief  of  party  by  the  George 
A.  Fuller  Company  on  construction  of  a  veterans’  hosjpital 
in  Northampton,  Massachusetts,  consisting  of  23  buildings, 
all  fundations  being  of  concrete,  and  all  superstructures  of 
brick.  The  work  consisted  principally  in  the  laying  out  of 
the  buildings,  roads,  sewers,  and  water  lines,  and  the  access 
railroads,  the  main  power  plant,  and  about  three  miles  of 
heating  tunnels  connecting  with  the  central  heating  plant. 

Early  in  1924  my  work  consisted  of  field  engineering  onj  the 
construction  of  a  power  cable  building,  including  the  hdavy 
machine  foundations  for  the  American  Steel  &  Wire  Com¬ 
pany  at  Worcester,  Massachusetts.  j 

4189S2 — 41 - i 
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From  August  1924  through  July  1925,  I  was  field  engineer 
and  structural  designer  with  Vaughan,  Engineers,  a  Boston 
firm  of  consultants  for  the  Insull  interests  in  the  New  Eng¬ 
land  territory.  I  was  in  charge  of  all  field  work  on  5  pro¬ 
posed  hydroelectric  developments  in  the  Contocook  River 
Valley,  New  Hampshire.  In  connection  with  this  work,  the 
Jackman  Development  was  constructed  in  accordance  with 
the  plans  and  studies  on  which  I  was  engaged.  In  1925,  I 
became  connected  with  the  Central  Hudson  Gas  &  Electric 
Company,  Poughkeepsie,  New  York,  as  a  structural 

1374  and  hydraulic  engineer.  I  undertook  designs,  made 
estimates  for  projected  works,  appraisals  of  existing 

work,  and  undertook  hydro  investigations  and  made  efficiency 
studies  of  operating  hydro  plants.  During  the  course  of  this 
work,  I  personally  made  the  structural  design  of  the  110,000 
volt  substation  built  at  East  Walden,  New  York,  and  per¬ 
formed  engineering  and  inspection  work  on  the  reconstruc¬ 
tion  of  the  Honk  Falls  dam  on  Roundout  Creek,  New  York, 
and  the  installation  of  a  vertical  unit  at  the  High  Falls  dam 
in  the  town  of  High  Falls,  New  York.  From  January  1927, 
through  1931,  I  was  employed  as  hydraulic  engineer  on  con¬ 
struction  of  Saluda  dam,  a  130.000  kilowatt  project  of  the 
Lexington  Water  Power  Company  near  Columbia,  South 
Carolina. 

In  connection  with  the  development  of  the  Santee  River 
system,  hydraulic  studies  were  undertaken  looking  toward  the 
discovery  of  a  storage  project,  and  the  Saluda  project  10  miles 
from  Columbia,  South  Carolina,  was  found.  In  March  1927, 
the  senior  partner  of  the  New  York  firm  with  which  I  was  con¬ 
nected  secured  power  contracts  totalling  SI  .800,000  annually, 
and  construction  was  immediately  authorized.  My  work  in 
South  Carolina  for  the  Lexington  Water  Power  Company  con¬ 
sisted  first  in  keeping  track  of  land  options  and  purchases. 
Some  25,000  acres  were  optioned  prior  to  the  commencement 
of  construction  in  March  1927,  and  75,000  acres  there- 

1375  after.  After  March  I  had  charge  of  the  preparing  of 
the  final  survey  plans  from  work  performed  by  our  field 

engineers  and  in  addition  had  charge  of  clearing  operations 
near  the  dam  site  and  the  subsurface  exploration,  consisting  of 
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wash  boring  and  keystone  drill  work.  As  fast  as  we  completed 
the  plans  and  outlined  designs,  they  were  routed  to  the;  con¬ 
sulting  engineers,  J.  G.  White  Company,  in  New  York,  fdr  de¬ 
tail  design.  I  personally  established  the  location  of  the  Spill¬ 
way  and  made  the  original  design  for  the  structure.  I  checked 
the  computation  for  the  design  of  the  diversion  works  Which 
consisted  of  an  arched  conduit  23  feet  by  48  feet  in  crossj  sec¬ 
tion,  1,000  feet  long,  and  4  pipe  tunnels  encased  in  concrete  be¬ 
neath  the  212-foot-high  earth  dam.  I  supervised  the  diversion 
of  the  river  performed  by  the  contractors,  and  designed  the 
method  of  closure.  All  of  these  designs  originated  in  the  '.field 
and  were  forwarded  to  the  New  York  office  for  final  approval. 

During  the  course  of  construction,  I  was  in  charge  of  reservoir 
filling  operations,  and  from  time  to  time  was  the  staff  member 
in  charge,  and  assigned  to  supervise  all  field  engineers  and 
inspectors  at  the  site  of  the  $22,000,000  project.  Rock  excava¬ 
tion  and  concrete  work  exceeded  100,000  cubic  yards,  e 
fill  amounted  to  11,000,000  cubic  yards. 

Following  the  completion  of  the  Saluda  dam,  and'  the 
1376  placing  in  service  of  the  power  plant  by  the  Lexington 
Water  Power  Company,  I  assisted  the  operating  division 
in  working  up  their  rule  curves  for  reservoir  operation.  At  this 
time,  I  was  also  engaged  on  engineering  work  on  the  down  state 
Santee-Cooper  development  and  supervised  some  of  the  pre¬ 
liminary  field  work  there.  In  1931,  the  bankers  refuse^  to 
authorize  further  work  on  the  San tee-Cooper  project.  Durjing 
1932 1  was  not  engaged  in  engineering  work.  In  1933  and  1934, 
I  was  engaged  as  a  draftsman  in  the  civil  service  of  Massachu¬ 
setts.  In  mid-year,  1934, 1  returned  to  South  Carolina  and  [as¬ 
sisted  the  South  Carolina  Public  Service  Authority  in  the 
preparation  of  engineering  data  for  the  Public  Works  Adminis¬ 
tration  looking  toward  the  development  of  the  Santee-Cooper 
project.  j 

In  the  fall  of  1934, 1  entered  the  service  of  the  Federal  Gov¬ 
ernment,  first  for  the  National  Resources  Board  on  the  coin- 
pilation  of  engineering  data  and  preparation  of  a  nation-w^de 
report  which  the  President  submitted  to  Congress  on  the  waj^er 
resources  of  the  United  States,  then  I  was  transferred  to  tjhe 

I 


18  ALABAMA  POWER  Cb.  VS.  FEDERAL  POWER  COMMISSION 

Electric  Power  Board  of  Review  of  the  Public  Works  Admin¬ 
istration  on  work  covering  the  compilation  of  engineering  data 
and  preparation  of  reports  on  the  check  of  design  of  electric  rate 
schedules  that  were  in  effect  on  the  reclamation  projects.  Fol¬ 
lowing  this  engagement,  I  entered  the  employ  of  the 

1377  Federal  Power  Commission. 

#  *  * 

1379  Q.  Mr.  Coomes,  since  your  employment  as  an  engi¬ 
neer  by  the  Federal  Power  Commission,  of  what  have 

your  duties  consisted? 

A.  The  first  year  my  duties  consisted  in  the  preparation  of 
rate  reports,  the  computation  of  typical  bills  for  all  classes  of 
service,  together  with  the  preparation  of  a  report  on  electric 
rate  uniformity  which  was  published  by  the  Commission.  The 
submittal  letter  contained  in  the  report  mentions  my  name  as 
co-author.  I  also  checked  the  design  of  electric  rate  schedules 
of  several  municipalities  after  analyzing  their  operating  costs 
and  investment  records.  Thereafter  I  was  detailed  to  the 
Division  of  Licensed  Projects  and  the  work  in  that  division 
consisted  of  investigation  and  valuation  of  electric  facil- 

1380  ities,  the  determination  of  the  actual  legitimate  original 
cost  of  constructed  power  projects,  and  the  reporting  of 

the  costs  to  my  superiors'Vcvho  approved  and  recommended  the 
reports  to  the  Commission  for  consideration. 

In  June  of  1939 1  was  assigned  as  engineer-inspector  in  charge 
of  the  Santee-Cooper  project,  now  under  construction  at  an 
estimated  cost  in  excess  of  §40,000,000.  My  duties  consist  of  a 
general  inspection  of  the  entire  project  each  month  and  during 
this  inspection  I  go  over  the  work  of  an  assistant  who  is  con¬ 
tinuously  on  the  job.  I  report  on  the  work  relating  to  this 
project  to  the  Regional  Director  of  the  Commission  in  Atlanta, 
Georgia,  the  Chief  of  Division  of  Licensed  Projects,  and  the 
Chief  Engineer  in  Washington. 

Since  engaged  in  cost  determination  work,  I  have  assisted 
in  the  preparation  of  cost  reports  for  the  Conowingo  project 
totaling  §55,000,000,  the  Martin  project  totaling  §17,000,000, 
and  I  have  been  in  charge  of  the  preparation  of  the  Jordan  cost 
reports  totaling  §13,000,000,  the  Waterville  cost  reports  total¬ 
ing  §13,000,000,  and  the  Flint  River  cost  reports  totaling  some- 
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thing  in  excess  of  $2,000,000.  Also  I  have  undertake^  the 
preparation  of  a  cost  report  on  dams  in  Arkansas  designated 
as  Remmel  and  Carpenter,  which  together  total  about  $8j000,- 
000. 

Q.  Mr.  Coomes,  have  you  ever  had  occasion  to  testify  previ¬ 
ously  as  a  hydroelectric  engineer? 

1381  A.  Yes.  While  I  was  in  the  employ  of  a  public  ujtility 
in  1931,  that  is  the  Lexington  Water  Power  Company, 

in  a  suit  brought  in  the  District  Court  of  South  Carolina.  [This 
was  a  negligence  case  where  the  owner  of  certain  property  isued 
for  $50,000  damages  due  to  what  he  alleged  to  be  the  fact,1,  that 
water  was  turned  loose  from  the  Saluda  Dam  during  construc¬ 
tion  in  such  a  manner  as  to  damage  his  property  that!  was 
downstream  from  the  development. 

Q.  Mr.  Coomes,  are  you  a  member  of  the  American  Society 
of  Civil  Engineers? 

A.  I  am. 

Q.  Are  you  a  registered  professional  engineer  in  the  State 
of  New  York? 

A.  I  am.  ' 

#  *  * 

1382  Mr.  Coomes,  in  the  course  of  your  duties  as  an  jem- 
ployee  of  the  Bureau  of  Engineering  of  the  Federal 

Power  Commission  have  you,  at  the  request  of  Commission 
counsel  in  the  present  proceeding,  made  a  study  of  licensee’s 
Exhibit  No.  5  filed  in  the  original  Mitchell  Dam  proceeding 
before  the  Commission,  and  particularly  the  portion  thereof 
which  consists  of  photostats  of  plans  filed  with  the  Secretary 
of  State  of  the  State  of  Alabama  with  respect  to  Locks  7, 
12,  14,  15,  and  18? 

A.  I  have. 

Q.  Have  you  prepared  a  tabulation  setting  forth  the  re¬ 
sult  of  that  part  of  your  study? 

A.  I  have. 

Mr.  Shannon.  I  ask  that  this  be  marked  for  identification 
as  Exhibit  No.  47. 

The  Trial  Examiner.  This  study  will  be  marked  for  ideiiti- 
fication  as  Exhibit  No.  47.  i 
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(The  document  referred  to  was  marked  “Exhibit  47”  for 
identification.) 


Exhibit  //7 


Description  ok  Photostats  of  Plans  Filed  With  the  Secretary  of  State, 
State  of  Alabama,  With  Respect  to  Locks  7,  12,  14,  15,  and  18  and 
Mitchell  Dam  (Duncan’s  Riffle) 


Site 

Head 

Company 

Date  plans  filed  with 
Alabama  State  Dept. 

Lock  7 . 

46' 

Alabama  Electric  Comoany _ 

November  18, 1908. 

Lock  12 . 

68' 

Alabama  Power  Company! _ 

November  2,  1908. 

Lock  14 . 

56' 

Alabama  Power  Company . 

November  4,  1908. 

Mitchell  Dam . 

72' 

Alabama  Power  Company . 

March  24,  1916. 

Lock  15 . 

42' 

Wetumpka  Power  Company.... 

November  4,  1908. 

Lock  18 . 

93' 

Alabama  Power  Company.! 

March  14, 1916. 

212* 
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1382  By  Mr.  Shannan: 

Q.  I  hand  you  herewith  a  one-page  tabulation  entitled 
“Description  of  Photostats  of  Plans  filed  with  the  Secretarj' 
of  State,  State  of  Alabama,  with  respect  to  Locks  7,  12,  14, 
15,  and  18  and  Mitchell  Dam,  Duncan’s  Riffle,”  which 

1383  document  has  heretofore  been  marked  for  identification 
as  “Exhibit  No.  47,”  and  ask  you  whether  this  is  a 

true  copy  of  the  tabulation  which  you  prepared? 

A.  It  is. 

Q.  Mr.  Coomes,  please  explain  the  tabulation  marked  for 
identification  as  “Exhibit  No.  47.” 

A.  The  designation  in  the  left  hand  column  is  found  on  the 
licensee’s  Exhibit  No.  5  in  the  original  Mitchell  Dam  case. 
The  third  column,  the  “Name  of  the  Company,”  is  the  filing 
company.  They  filed  with  the  Secretary  of  State.  The  last 
column  contains  the  dates  on  which  the  plans  were  filed  with 
the  Alabama  State  Department.  In  the  second  column,  des¬ 
ignated  “Head,”  there  appears  opposite  Lock  7,  46  feet;  op¬ 
posite  Lock  12,  68  feet;  opposite  Lock  14,  56  feet;  opposite 
Lock  15,  42  feet,  which  make  a  total  of  212  feet,  which 
amount  has  been  incorporated  by  me  from  Exhibit  5  in  the 
original  Mitchell  Dam  case. 

Also  there  appears  Mitchell  Dam,  72  feet,  and  Lock  18, 
93  feet,  which  are  excluded  from  the  total  of  212  feet.  The 
heads  at  these  two  projects  are  also  secured  from  the  plans 
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filed  with  the  Secretary  of  State  on  the  date  shown  ih  the 
last  column. 

Q.  Mr.  Coomes,  have  you  prepared  a  profile  map  show¬ 
ing  various  data  with  respect  to  the  locks  listed  on  Exhibit 
No.  47  for  identification? 

A.  I  have. 

1384  Mr.  Shannon.  I  ask  to  have  this  document  identified 
as  Exhibit  No.  48. 

The  Trial  Examiner.  The  profile  map  may  be  marked  for 
identification  as  Exhibit  No.  48. 

(The  Document  referred  to  was  marked  “Exhibit  Nol  48” 
for  identification.) 

1384  The  Trial  Examiner.  Before  you  leave  the  state¬ 
ment  with  reference  to  Exhibit  47,  please  state  whether 

the  Exhibit  5  referred  to  was  licensee’s  exhibit  or  the  (pom- 
mission’s  exhibit. 

Mr.  Shannon.  Licensee’s  exhibit,  Your  Honor.  We  have 
a  copy  of  that  transcript  with  us,  if  you  desire  it. 

The  Trial  Examiner.  It  is  not  necessary  at  this  time] 

By  Mr.  Shannon  : 

Q.  Mr.  Coomes,  I  hand  you  herewith  a  one-page  document 
entitled  “Profile  of  Coosa  River,”  which  has  been  heretofore 
marked  for  identification  as  “Exhibit  No.  48,”  and  askj  you 
whether  this  is  a  true  copy  of  the  tabulation  which  you  pre¬ 
pared. 

A.  It  is. 

Q.  Please  explain  the  upper  portion  of  the  document 
marked  for  identification  as  “Exhibit  No.  48,”  bein£  the 

1385  profile  map. 

A.  The  data  appearing  upon  this  exhibit  is  taken  jfrom 
licensee’s  original  Exhibit  5.  That  is  taking  the  first  dam  at 
the  top  of  the  page,  Lock  7  proposed,  licensee’s  Exhibit  No.  5 
in  the  original  case,  showed  the  water  surface  at  flood  discharge 
to  be  elevation  492,  the  standing  tail  water,  446.  I  have- sub¬ 
tracted  the  tail  water  from  the  flood  discharge  elevation  and 
reached  the  figure  of  46  feet,  which  figure  also  appears  opposite 
Lock  7  on  Exhibit  47. 

The  next  project  downstream,  Lock  12,  H.  W.  420,  and  stand¬ 
ing  tail  water  352.  These  two  elevations  and  the  designations 

i 
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listed  on  Exhibit  48  appear  on  licensee’s  Exhibit  No.  5,  and 
I  have  subtracted  the  standing  tail  water  from  the  elevation 
420  and  reached  the  amount  of  68  feet.  This  also  appears  on 
Exhibit  47  opposite  Lock  12. 

The  next  proposed  site  downstream,  Lock  14,  shows  water 
level  352  and  standing  tail  water  296,  and  in  the  same  manner 
I  have  reached  the  56  feet  designated  as  “Head”  on  Exhibit 
47  also. 

Skipping  over  Mitchell  Dam  I  will  take  up  next  Lock  15, 
which  has  low  water  elevation  296  and  standing  tail  water  254. 
Those  are  the  elevations  appearing  on  Exhibit  5,  and  I  have 
subtracted  these  two  elevations  to  reach  the  42  feet  head  desig¬ 
nated  for  Lock  15.  As  stated  before  in  connection  with 
1386  Exhibit  No.  47,  the  sum  of  these  amounts  equals  212 
feet. 

Q.  Directing  your  attention  now,  Mr.  Coomes,  to  the  cal¬ 
culations  which  appear  on  the  lower  portion  of  the  document 
marked  for  identification  as  “Exhibit  No.  48,”  please  explain 
those  calculations. 

A.  There  is  shown  in  the  lovrer  left-hand  portion  of  Exhibit 
No.  48  a  recapitulation  of  the  heads  at  the  four  locks  mentioned, 
46  feet,  68  feet,  56  feet,  and  42  feet,  respectively,  the  total  of 
which  equals  212  feet.  Taking  the  figure  appearing  opposite 
Lock  14,  56  feet,  dividing  it  by  the  total  212  feet  would  reach 
approximately  one  fourth  of  the  said  sum  of  $882,500,  or  the 
sum  of  $220,625. 

*  *  # 

1398  Q.  Mr.  Coomes,  directing  your  attention  again  to 
the  calculations  appearing  on  the  lower  portion  of  the 
document  marked  for  identification  as  “Exhibit  No.  48,” 

wfill  you  please  explain  those  calculations? 

*  #  # 

A.  Counsel  for  the  Commission  previously  referred  to  the 
stipulation  dated  April  26,  1932,  and  the  supplemental  stipu¬ 
lation  dated  May  12,  1932,  and  also  to  the  portion  of  the 
Commission’s  opinion  at  page  8  of  the  pamphlet  form  thereof, 
which  in  substance  states  that  the  Traction  Company  in  1912 
acquired  all  of  the  assets  of  the  Alabama  Power  Company, 
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the  Alabama  Power  and  Electric  Company,  and  the  We- 
tumpka  Power  Company,  for  a  consideration  in  cash  and 
securities  having  a  then  agreed  market  value  totaling 
$882,500.  Also  that  it  was  agreed  that  Lock  14  properties 
represented  one  fourth  of  said  $882,500,  or  the  sum  of 
$220,625. 

From  the  profile,  Exhibit  48  which  I  haves  just 

1399  identified,  it  will  be  observed  that  there  was  56  feet 
of  head  at  Lock  14,  68  feet  at  Lock  12,  46  feet  at  Lock 

7,  and  42  feet  at  Lock  15,  or  a  total  for  the  four  locks  df  212 
feet  of  head.  It  will  also  be  observed  that  the  head  available 
at  Lock  14,  that  is  56  feet,  is  approximately  one  fourth  of 
the  total  head  of  212  feet  available  at  all  four  sites.  It!  thus 
appears  in  the  stipulation  previously  referred  to  that  one 
fourth  of  the  total  consideration  of  $882,500.  that  is  thd  sum 
of  $220,625,  represents  the  Lock  14  properties.  It  is  sub¬ 
stantially  identical  to  the  relationship  existing  between  the 
56  feet  head  at  Lock  14  and  the  total  head  of  212  feet  avail¬ 
able  at  all  four  locks. 

Upon  advice  of  counsel,  I  have  computed  the  portion  of 
the  $882,500  which,  on  this  basis,  would  represent  Loc^k  15, 
at  which  there  was  a  head  of  42  feet.  The  42  feet  of  head 
available  at  Lock  15  is  substantially  one  fifth  of  the  total 
head  of  212  feet  available  at  all  four  locks.  Applying  this 
fraction  of  one  fifth  to  the  total  consideration  of  $8^2,500 
previously  referred  to  gives  the  figure  of  $176,500  as  rjepre- 
senting  properties  at  Lock  15. 

It  will  also  be  observed  from  the  profile  portion  of  the 
exhibit  I  have  just  identified,  that  is  Exhibit  No.  48,;  that 
the  headwater  at  Lock  15  was  at  elevation  296  and  the  jiead- 
water  at  Jordan  was  at  elevation  280,  the  difference  be¬ 
tween  elevation  296  and  280  being  16  feet  which,  ijinder 

1400  the  Commission  counsel’s  interpretation  of  the  oplinion 
of  the  Court  of  Appeals,  is  the  portion  of  the  hejad  at 

Lock  15  which  was  interfered  by  construction  of  Mitchell 
Dam. 

i 

*  *  * 

I 

1401  Q.  Mr.  Coomes,  will  you  continue  with  your  explana¬ 
tion  of  Exhibit  48  for  identification? 
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A.  As  I  previously  explained,  I  have  computed  that  of  the 
42  feet  of  head  available  at  Lock  15,  apparently  16  feet  of  that 
head  was  interfered  with  by  the  construction  of  Mitchell  Dam, 
the  balance  of  26  feet  becoming  a  part  of  Jordan  Dam  project. 
I  have,  therefore,  divided  the  sum  of  $176,500,  which,  as  I  pre¬ 
viously  explained,  I  calculated  to  be  the  total  cost  of  Lock  15 
properties,  upon  the  ratio  that  the  16  feet  which  went  into 
Mitchell  Dam  bears  to  the  42  feet  of  total  head  available  at 
Lock  15.  On  that  basis  $67,300  represents  the  cost  of  the 
16  feet  of  head  which  was  interfered  with  by  the  construction 
of  Mitchell  Dam,  and  this  figure  is  shown  at  the  foot  of  the 
tabulation  on  Exhibit  48. 

Mr.  Shannon.  If  your  Honor  please,  we  offer  in  evidence  the 
tabulation  and  profile  identified  as  Exhibits  47  and  48. 

Mr.  Turner.  No  objection. 

The  Trial  Examiner.  The  tabulation  marked  for  identi¬ 
fication  as  “Exhibit  47”  and  the  profile  of  Coosa  River  iden¬ 
tified  as  “Exhibit  48”  will  be  received  in  evidence  as  Exhibits 
47  and  48  without  objection. 

(Exhibits  47  and  48  were  received  in  evidence.) 

*  *  * 

1418  Cross-examination  by  Mr.  Turner: 

Q.  Mr.  Coomes,  how  long  have  you  been  practicing 
your  profession? 

A.  Since  1919. 

Q.  1919? 

A.  That  is  right. 

Q.  Will  you  please  state  again  what  experience  you  have 
had  in  the  branch  of  engineering  termed  hydraulics? 

1419  A.  The  first  experience  was  in  connection  with  the 
preparation  of  final  designs  for  the  hydroelectric  project 

designated  Jackman  Dam  on  the  Contocook  River,  New  Hamp¬ 
shire. 

Q.  What  dam?  The  Jackland  Dam? 

A.  Jackman,  J-a-c-k-m-a-n. 

Q.  On  what  river? 

A.  On  the  Contocook  River,  New  Hampshire. 

Q.  Was  that  a  navigable  river? 
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A.  That  is  a  tributary  of  the  Merrimac  River.  At  thej  time 
when  I  was  doing  my  work  on  that  stream  I  observed  no  |navi- 
gation.  However,  I  believe  it  was  no  different  from  other  rivers 
in  that  region  back  in  the  early  days,  at  least  100  year£  ago, 
when  I  expect  there  was  as  much  navigation  as  on  any  <j>f  the 
feeder  streams  of  the  Merrimac. 

Q.  Just  what  did  that  work  consist  of?  Did  you  dra^v  the 
plans  for  the  dam  or  the  power  house? 

A.  Yes;  that  is  true. 

Q.  Were  you  the  chief  design  engineer  on  that  job? 

A.  I  was  not;  no.  When  I  came  upon  the  job  ther^  had 
been  preliminary  work  done  for  two  or  three  years,  and  the 
work  that  I  did  was  to  coordinate  the  final  surveys  and  prjepare 
final  plans  upon  which  the  hydraulic  structures  were  late^  laid 
out  by  designing  engineers  in  the  Boston  office.  Upon  com¬ 
pletion  of  the  field  work  I  assisted  in  the  preparation  ojf  the 
designs  in  the  Boston  office. 

1420  Q.  Were  you  connected  with  a  firm  of  engineers  at 
that  time? 

A.  I  was;  the  Vaughan  Engineers. 

Q.  The  Vaughan  Engineers? 

A.  Vaughan  Engineers,  No.  185  Devonshire  Street.  Boston, 
Massachusetts.  They  were  retained  for  the  account  ojf  the 
Insull  Company  interests. 

Q.  What  other  experience  in  hydraulic  engineering  jhave 
you  had? 

A.  Upon  leaving  the  Contocook  River  work  I  went  to 
Poughkeepsie.  New  York,  with  the  Central  Hudson  Ga4  and 
Electric  Company,  and  there  we  installed  a  new  vertical!  unit 
at  the  High  Falls  plant  on  Roundout  Creek  in  New  jYork 
State.  We  also  rebuilt  the  old  Honk  Falls  Dam  which  Badly 
needed  repairs,  having  been  in  service  about  thirty  years. 
That  was  just  upstream  from  the  High  Falls  plant,  ajbout 
forty  miles  upstream  on  the  same  river. 

In  addition  to  that  work  there  were  two  hydro  properties 
on  the  Wallkill  River  designated  as  Dashville  and  Sturgeon 
Pool.  These  were  fairly  new  properties,  not  over  five  or  six 
years  old.  and  the  work  in  connection  with  them  was  the  ef- 
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ficiency  studies  in  connection  with  the  operation  of  the  units. 

Q.  That  was  not  construction  work  on  the  Wallkill  River, 
was  it? 

1421  A.  No.  The  two  plants  on  the  Roundout  Creek 
were  new  construction  and  reconstruction,  new  con¬ 
struction  of  an  installation  of  a  unit  and  reconstruction  of  an 
old  dam,  and  intake  works. 

Q.  Was  that  done  through  contract? 

A.  No;  that  was  built  by  company  forces. 

Q.  And  you  had  charge  of  the  installation  of  those  facilities? 

A.  I. was  in  charge  of  all  of  the  engineering  installation. 
We  had  a  construction  department  which  had  a  superintend¬ 
ent  of  construction,  and  in  addition  the  designs  were  made  in 
the  Poughkeepsie  office  and  the  construction  supervised  by  the 
construction  superintendent.  I  was  in  the  Poughkeepsie  of¬ 
fice  on  the  preparation  of  the  designs,  and  later  in  the  field  in 
connection  with  the  construction. 

Q.  When  you  say  you  were  in  the  office  do  you  mean  by 
that  that  you  were  in  charge  of  the  designs? 

A.  Oh.  no;  the  chief  engineer  passed  on  all  the  designs.  I 
was  the  assistant  structural  hydraulic  engineer.  The  actual 
design  work,  of  course,  originated  with  the  construction  hy¬ 
draulic  engineer,  but  it  was  finally  passed  upon  by  the  chief 
engineer  after  he  had  taken  it  up  with  the  operating  engineer 
of  the  company. 

Q.  What  was  the  size  of  this  Jackman  plant? 

1422  A.  About  5,900  kilowatts. 

Q.  Did  you  have  anything  to  do  with  the  excavation 
or  the  brickwork  on  that  project? 

A.  No;  not  on  the  construction  of  the  Jackman  project. 

Q.  Now,  what  was  the  size  of  the  two  projects  on  Roundout 
Creek? 

A.  The  new  unit  was  1,500  kilowatts  capacity.  There  were 
two  other  units  there  in  the  plant,  I  believe  about  1,500  kilo- 
watts  each,  I  would  say  in  all  totaling  between  4,000  and  5,000 
kilowatts.  I  cannot  recall  exactly,  it  is  so  long  ago. 

Q.  But  you  had  to  do  only  with  the  new  unit  that  was  in¬ 
stalled? 

A.  That  is  right. 
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Q.  The  1,500  kilowatts? 

A.  The  units  over  on  the  Wallkill  were  somewhat  larger, 
about  3,000  kilowatts. 

Q.  Each? 

A.  Yes. 

Q.  Was  that  construction? 

A.  No;  that  was  operation. 

Q.  That  was  operation? 

A.  Yes.  sir. 

Q.  Now,  what  position  did  you  occupy  in  the  Roui)idout 
Creek  project  on  the  1,500  kilowatts? 

1423  A.  Inspecting  engineer  on  the  job. 

Q.  Inspecting  engineer  on  the  job? 

A.  Yes,  sir. 

Q.  Have  you  ever  had  any  experience  as  an  engineer  ih  the 
construction  of  a  hydraulic  plant  in  a  large  river? 

A.  Right  now  the  Santee  River  system  we  have  15,00ty  sec¬ 
ond-feet  of  water,  about  12.000  square  miles  drainage  (area, 
about  135,000  kilowatts. 

Q.  What  position  do  you  hold  there? 

A.  I  am  inspecting  engineer  for  the  Federal  Power  Commis¬ 
sion. 

Q.  Is  that  a  contract  job? 

A.  That  is.  I  believe  you  asked  me  if  I  had  other  experience. 
Q.  Yes. 

A.  In  the  work  on  the  Saluda  project,  that  was  four  units  of 
32,500  kilowatts  each,  about  180-foot  head.  I  was  hydraulic 
engineer  on  the  job,  reporting  direct  to  the  resident  engineer. 
That  is,  there  was  a  staff  of  five  engineers.  I  was  one  of  the 
five  reporting  direct  to  the  resident  engineer,  and  also  to  the 
consulting  engineer. 

Q.  Who  was  he? 

A.  Albert  S.  Crane,  of  New  York  City. 

Q.  Is  he  connected  with  the  contracting  firm  or  i  the 
licensee? 

1424  A.  No;  he  was  the  consultant  for  the  licensee.  I 

Q.  And  just  what  was  your  responsibility  at! the 
Saluda  project? 


28  ALABAMA  POWER  CO.  VS.  FEDERAL  POWER  COMMISSION 

A.  Well,  we  had  a  staff  of  about  fifty  engineers,  and  these 
fifty  engineers  were  supervised  by  five  staff  members.  I 
was  one  of  the  five  staff  members.  Although  my  work  was 
primarily  hydraulics,  the  five  of  us  were  shifted  about  from 
time  to  time  on  special  problems,  so  that  not  only  the  purely 
hydraulic  design  but  also  the  supervision  of  the  actual  con¬ 
struction  was  performed  by  me. 

Q.  By  you? 

A.  Yes.  sir. 

Q.  What  part  of  the  construction  did  you  supervise? 

A.  From  time  to  time  I  supervised  the  construction  of 
the  spillway,  the  diversion  works  which  consisted  of  four 
intake  towers  to  the  power  tunnels  and  the  arch  conduit,  and 
also  certain  phases  of  the  powerhouse  construction,  the  de¬ 
termination  as  to  when  we  were  ready  to  divert  the  stream, 
the  plan  of  filling  ihe  reservoir.  The  reservoir  itself  contains 
nearly  a  year  s  stream  flow,  which  was  worth  in  excess  of  a 
million  dollars,  so  it  was  very  important  to  coordinate  the 
reservoir-filling  operations  with  the  actual  construction  op¬ 
erations  and  yet  not  get  into  too  much  trouble. 

Q.  And  you  had  charge  of  that  coordination? 

A.  I  did;  for  the  licensee  engineers. 

1425  Q.  As  I  recall,  in  your  direct  testimony  you  stated 
on  some  project  you  had  charge  of  the  clearing  of  the 

basin. 

A.  Oh,  yes.  Before  the  Lexington  water  power  project, 
that  is  the  Saluda  Dam,  before  the  contracts  were  let  we  had 
about  a  year  there  in  which  to  undertake  the  preliminary 
explorations.  I  had  charge  of  the  keystone  drilling  and  wash 
boring  throughout  the  dam-site  area  and  the  clearing  opera¬ 
tions  of  the  reservoir.  We  had  company  forces  upwards  of 
400  men  for  clearing  the  reservoir,  and  also  we  let  contracts 
for  clearing  to  the  local  farmers  in  the  basin,  something  over 
150  contracts;  individual  contracts. 

Q.  Did  you  occupy  the  position  of  superintendent  or  en¬ 
gineer  in  charge? 

A.  Yes;  engineer  in  charge  for  the  resident  engineer;  the 
supervision  of  these  contracts. 
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Q.  Was  that  contract  work  or  was  that  done  by  the 
company? 

A.  That  was  about  fifty-fifty.  We  contracted  all  qf  the 
clearing  work  that  we  could  to  the  farmers  throughout  the 
basin,  we  had  something  like  about  150  contracts,  anc|  then 
on  about  half  of  the  acreage  we  had  the  company  forces. 
I  believe  the  clearing  operations  were  about  $40  an  atjre  on 
something  like  45,000  acres  of  basin  cleared. 

Q.  Was  the  actual  construction  of  the  dam  dojne  by 
1426  the  Lexington  Water  Power  Company  or  byi  con¬ 
tractors? 

A.  The  actual  construction  of  the  dam  was  j  per¬ 
formed  by  the  Arundel  Corporation  under  unit  price  bids. 
About  between  5*4  and  6  million  dollars  was  the  total  of  the 
Arundel  contract.  The  balance  of  the  work  was  by  conjpany 
forces. 

Q.  What  part  was  performed  by  the  company  itself? 

A.  The  spillway,  about  half  of  the  reservoir  clearing,  the 
construction  of  the  power  house — oh,  yes,  we  had  in  addi¬ 
tion  to  the  Arundel  contract  about  a  dozen  contracts  for'  such 
as  concrete  work  in  the  intake  towers,  the  slip  form  work ; 
we  sublet  those. 


Q.  Did  you  have  anything  to  do  with  that  question^ 

A.  Yes;  I  did. 

Q.  Were  you  there  throughout  the  construction? 

A.  I  was  there  for  five  years  throughout  the  construction. 
One  year  of  the  preparatory  work,  three  and  one-half  years 
of  construction,  and  about  half  a  year  in  the  operations]  but 


even  before,  that  is  for  the  preparatory  work,  I  had  seyeral 
months  in  the  New  York  office  in  connection  with  the  p^wer 


contracts,  that  is  the  whole  program  of  financing,  promotion, 
before  the  power  was  sold.  We  did  not  turn  a  shovel  of]  dirt 
until  we  had  $1,800,000  worth  of  contracts  for  power  ^old. 

Q.  Now,  as  inspector  on  the  Santee-Cooper  project, 
1427  just  what  are  your  duties? 

A.  There  are  about  twenty  inspectors  of  the  Harza 
Engineering  Company,  which  has  the  engineering  contract  to 
perform  the  work  for  about  $1,300,000.  Then,  in  addition, 


i 
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the  licensee  has  a  half  dozen  engineers,  the  Public  Works 
Administration  have  about  fifteen  engineers  continually  in¬ 
specting  the  work,  and  superimposed  upon  this  is  one  engi¬ 
neer  employed  by  the  Federal  Power  Commission  continu¬ 
ously.  He  reports  direct  to  me.  I  visit  the  job  and  go  over 
all  of  the  construction  work  at  least  once  a  month. 

Q.  You  have  nothing  to  do  with  the  actual  construction  at 
Santee-Cooper,  however,  you  merely  inspect  the  work  that 
the  others  do,  is  that  a  correct  statement? 

A.  It  depends  on  what  you  mean  by  “actual  construction.” 

Q.  Well,  I  mean  by  that  you  see  that  they  perform  their 
contract  in  accordance  with  its  terms? 

A.  Oh,  yes;  that  is  true. 

Q.  That  is  the  extent  of  your  duties? 

A.  That  is  true.  We  are  responsible  also  for  the  quality 
of  the  work  and  if  it  is  not  up  to  schedule,  why,  I  report  that 
to  the  Chief  of  the  Division  of  Licensed  Projects  and  the 
Chief  Engineer  at  the  Commission  who  takes  steps  to  see  that 
the  schedule  is  kept  up. 

*  *  # 

1432  Q.  Now  referring  to  Exhibit  No.  48,  Mr.  Coomes,  in 
making  up  your  figure  of  $882,500  would  you  please 
state  what  factors  you  considered? 

A.  Oh,  I  did  not  make  up  that  figure.  That  is  taken  from 
the - 

Q.  (Interposing.)  Taken  from  the  stipulation? 

A.  Yes;  the  stipulation,  and  I  also  believe  it  appears  in  the 
Circuit  Court  of  Appeals  decision. 

Q.  You  accepted  that  figure  without  checking  it  back,  I  as¬ 
sume? 

A.  Yes.  I  understood  that  the  court  opinion  backed  up  the 
Commission  to  that  extent. 

Q.  What  was  the  basis  for  your  assumption  that  Lock  14 
was  approximately  one-fourth  of  the  total  of  $882,500? 

A.  I  did  not  assume  that  that  was  the  case.  I  computed 
that  Lock  14,  that  the  head  of  Lock  14  was  approximately  one- 
quarter  of  the  head  of  the  four  locks,  Nos.  7,  12,  14,  and  15, 


I 


ALABAMA  POWER  CO.  VS.  FEDERAL  POWER  COMMISSION  !  31 

then  I  applied  one-quarter  to  the  amount  of  $882,500  ati-  the 
suggestion  of  the  Commission’s  counsel. 

#  #  * 

1433  Q.  What  did  you  mean  by  getting  a  value  of  S220,625 
for  Lock  14? 

A.  I  do  not  believe  I  said  anything  about  value. 

Q.  What  is  that  figure?  Is  that  cost? 

A.  The  $220,625? 

Q.  Yes,  sir. 

A.  That  is  one-fourth  of  the  $882,500. 

Q.  Well,  what  is  the  $882,500?  Is  that  cost  or  value? 

A.  I  did  not  go  back  of  the  stipulation  or  the  figure  in  the 
Circuit  Court  of  Appeals  opinion. 

Q.  You  do  not  mean  to  say  you  do  not  know  whether 
this  study  here  represents  cost  or  value,  do  you,  i  Mr. 

1434  Coomes? 

A.  This  is  a  cost  determination  case  and  I  understand 
that  the  $882,500  was  something  approved  by  the  Commission 
and  ratified  by  the  Circuit  Court  of  Appeals  as  entering  intcf>  the 
cost  of  the  four  projects,  7, 12, 14,  and  15. 

Q.  Don’t  you  know,  as  a  matter  of  fact,  that  the  figure  was 
derived  from  part  cash,  part  stocks,  and  part  bonds? 

A.  I  heard  the  Commission  counsel’s  statement,  but  there  is 
nothing  on  Exhibit  48  that  says  anything  about  stocks  or  bcjnds. 
Q.  You  just  assumed  that  figure  as  cost,  did  you  not? 

A.  No;  I  started  with  the  $882,500  which  appeared  in  the 
stipulation  and  in  the  decision  of  the  Circuit  Court  of  Appeals. 

Q.  Are  not  you  mistaken  about  that  figure  of  $882,500  as 
appearing  in  the  stipulation? 

A.  I  may  be  wrong  about  the  stipulation. 

Q.  Well,  did  you  assume  that  the - 

A.  (Interposing.)  It  is  in  the  pamphlet  form,  I  think,  of 

the  decision  as  I  have  seen  it. 

#  *  * 

1437  Q.  Now,  Mr.  Coomes,  you  allocated  16  feet  of  the 
head  of  Lock  15  to  the  Mitchell  Dam  project,  I  believe, 
in  your  Exhibit  48? 

A.  I  did. 

418082—41 - 5 
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Q.  Out  of  a  total  head  of  42  feet? 

A.  That  is  true. 

Q.  What  value  do  you  attribute  to  the  remaining  26  feet 
there?  Is  it  on  the  same  basis  as  the  distribution  of  the  16 
feet? 

A.  Yes.  $109,200 1  think  it  figures  out  to  be. 

Q.  In  making  this  allocation  you  considered  Lock  15  as  a 
separate  entity  from  Mitchell  Dam,  did  you  not? 

A.  Mitchell  Dam  was  not  in  the  picture  at  all  there. 

Q.  You  took  its  value  standing  alone,  did  you  not? 

A.  No;  I  took  the  $220,625,  which  was  14th,  and  after  it 
was  found  by  the  Commission,  whether  it  was  value  or  some¬ 
thing  else — that  figure  is  cost,  I  believe,  after  it  is  found  by  the 
Commission — then  the  $176,500  is  l/5th  of  that  total  amount 
of  the  $882,500.  and  then  I  took  16/42nds  of  that  l/'5th.  be¬ 
cause  there  is  16  feet  there  which  is  not  used  by  Jordan; 

apparently  26  feet  is  used  by  Jordan  out  of  a  total  of 
1438  42  feet  available,  which  was  computed  from  the  eleva¬ 
tion  data  in  the  original  Mitchell  Dam  Exhibit  No.  5. 

Q.  Did  you  take  into  consideration,  in  computing  this  cost, 
as  you  term  it,  of  Lock  15,  the  fact  that  it  made  possible  the 
development  at  Mitchell  Dam? 

A.  You  see,  this  right  at  Mitchell  Dam  was  filed  in  1916 
and  the  right  at  Lock  14  was  filed  in  1908.  Necessarily,  in 
order  to  secure  a  right  in  1916  to  Mitchell  Dam,  why.  the  right 
secured  in  1908,  something  had  to  happen  to  it.  You  could 
not  have  the  same  right,  for  the  same  head,  that  is,  there  could 
not  be  two  outstanding  rights,  I  should  not  think. 

Q.  Do  you  mean  to  say  by  that  that  you  only  considered  the 
cost  of  Lock  15  as  a  unit  and  not  anything  that  it  might  con¬ 
tribute  to  any  other  development? 

A.  Oh,  yes.  That  Lock  15  had  nothing  to  do  with  Mitchell, 
or  Lock  18,  or  anything  else.  It  was  56/212ths  of  the  total 
head  of  Locks  7, 12, 14,  and  15. 

Q.  You  treated  it,  then,  as  an  isolated  project? 

A.  Oh,  yes;  entirely.  That  is  treated  as  one  of  the  four. 

Q.  It  came  in  with  the  purchase  by  the  Traction  Company? 

A.  That  is  right. 
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Q.  You  did  not  give  any  consideration  to  the  increased  value 
of  Lock  15  in  arriving  at  your  cost  figures  as  a  result  of 

1439  bringing  all  of  these  Coosa  River  properties  under!  the 
same  ownership,  did  you? 

A.  I  do  not  understand  that  increased  value.  You  tool^  out 

a  right,  you  filed  plans  with  the  State - 

Q.  (Interposing.)  Wait.  I  will  state  it  this  way:  any!  in¬ 
creased  value,  if  any. 

A.  I  do  not  see  how  you  can  value  a  site  anyway. 

The  Trial  Examiner.  Read  the  question,  Mr.  Reporter.  I 
do  not  think  Mr.  Coomes  got  the  question. 

(The  question  was  read  by  the  reporter.) 

The  Witness.  No;  I  did  not  give  consideration  to  any  vjilue 
of  any  kind  in  these  exhibits.  The  word  “■ value”  did  not  eiiter 
into  any  part  of  this.  Value  did  not  have  anything  to  do  ^vith 
it.  This  is  cost,  as  I  understand  it,  not  value.  I  do  not  see 
where  value  comes  into  it. 

By  Mr.  Turner: 

Q.  Do  you  consider  that  Lock  7,  Lock  12,  Lock  15,  and  iiock 
18  are  of  equal  value  or  could  be  purchased  for  the  same  price? 

A.  As  I  said  before,  value  has  got  nothing  to  do  with  tljiese 
exhibits.  I  did  not  consider  value  in  any  way  in  any  of  ithis 
testimony. 

Q.  Well,  you  have  no  figures  on  which  to  base  the  cost,  pave 
you? 

A.  Why,  certainly.  As  I  understood  it,  the  $220,000  |was 
a  figure  found  by  the  Commission,  and  after  it  is  foqnd 

1440  I  believe  it  is  cost.  That  is  what  the  Commission  ^vas 
determining,  was  original  cost,  actual  legitimate  original 

cost,  and  the  $220,625. 1  understand,  after  it  is  once  decided  is 

cost.  Value  has  no  part  in  that,  as  far  as  I  know. 

*  *  * 

1441  Q.  Mr.  Coomes.  has  the  Federal  Power  Commission 
found  the  cost  of  Lock  15? 

A.  I  understand  that  this  Exhibit  48  is  a  computation  which 
shows  a  cost  based  on  an  allocation  of  heads.  You  mean  j be¬ 
fore  today? 

Q.  Yes,  sir. 
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A.  Well,  up  to  today,  as  I  understood  it,  the  figure  $220,625 
had  been  determined  as  a  cost  figure  for  one-fourth  of  the  water 
power  sites  on  the  Coosa  River,  and  Exhibit  4S  is  presented  in 
order  to  show  the  cost  of  Lock  15  computed  on  the  same  basis. 

Q.  You  just  assumed  it  cost  V^th  of  the  entire  purchase  price 
of  the  Coosa  River  properties? 

A.  I  understood  it  was  stipulated  that  it  was  ^th. 

Q.  That  is  your  understanding,  and  on  that  understanding 
you  based  your  study  as  set  forth  in  Exhibit  No.  48? 

A.  I  understood  the  Commission  and  the  Licensee  stipulated 
that  the  cost  of  the  Lock  14  properties  was  $220,625. 

Q.  That  is  just  your  understanding.  You  do  not  know  that 
to  be  a  fact,  do  you? 

A.  That  is  my  understanding  after  reading  the - 

1442  Q.  (Interposing.)  Don’t  you  know,  as  a  matter  of 
fact,  that  the  Court  of  Appeals  sent  the  case  back  for 

determination  of  the  cost  of  Lock  15? 

A.  Lock  15,  yes,  sir;  but  I  understood  there  was  no  con¬ 
troversy  as  to  the  cost  of  Lock  14  being  $220,625. 

Q.  Well,  the  Court  has  apparently  settled  that  as  to  Lock 
14.  What  you  did.  Mr.  Coomes,  was  merely  to  take  the 
formula  used  by  the  Commission  in  finding  the  cost  of  Lock 
14  and  applied  that  to  Lock  15.  did  you  not? 

A.  Applied  it  on  the  same  basis  to  Lock  15.  that  is  true;  on 
the  same  basis  exactly. 

Q.  And  you  did  not  base  your  allocation  on  the  respective 
values  of  these  sites,  then? 

A.  No;  value  does  not  enter  into  it  at  all. 

Q.  I  am  talking  about  going  into  the  merits  of  these  sites 
as  a  project  itself,  from  an  engineering  viewpoint. 

A.  I  do  not  know  that  that  value  has  anything  to  do  with  it. 

Q.  Did  you  consider  the  merits  of  these  individual  sites  as 
hydro  projects,  or  did  you  merely  use  the  formula  that  was 
set  down  by  the  Commission  in  finding  the  cost  of  Lock  14? 

A.  I  guess  we  better  understand  terms  a  little.  I  under¬ 
stand  these  rights  are  something  which  are  secured  from  the 
State.  They  do  not  cost  anything  except  the  S10 

1443  filing  fee,  or  something  like  that. 
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Mr.  Turner.  We  object  to  that.  That  is  not  responsiye  to 
the  question.  That  is  giving  a  legal  opinion  here. 

Mr.  Shannon.  If  Your  Honor  please,  I  might  suggest — 
possibly  I  might  suggest  a  question  in  this  connection.  :I  do 
not  think  the  witness  understands  the  question  that  Judge 
Turner  is  asking  him. 

Mr.  Turner.  I  will  be  very  glad  for  the  Commission’s 
Counsel  to  state  it. 

Mr.  Shannon.  As  I  understand  Judge  Turner’s  question, 
Mr.  Coomes,  he  wants  to  know  whether,  in  making  up  your 
Exhibit  48,  you  simply  based  it  on  the  relationship  oi!  the 
head  available  at  the  various  sites  to  the  total  head. 

The  Witness.  That  is  true. 

Mr.  Shannon.  Without  going  into  the  question  of  thfe  re¬ 
spective  worth  or  value  of  the  Locks  in  question? 

The  Witness.  That  is  true.  Worth  or  value  did  not  6nter 
into  it  anyway;  it  is  merely  a  cost  computation. 

Mr.  Turner.  Thank  you  very  much,  Mr.  Shannon.  I 
think  that  is  all,  Mr.  Examiner. 

Mr.  Shannon.  We  have  no  further  testimony  from  i  Mr. 

Coomes,  if  Your  Honor  please. 

*  *  * 


U.  S.  GOVERNMENT  PRINTING  OFFICE:  1*41 


REPLY  BRIEF  AND  APPENDIX 
FOR  PETITIONER 


IN  THE 


United  States  Court  of  Appeals 

fou  the  District  of  Columbia 

UNITED  ST 

_  COURT  Or 

DiS  •  K'iu  ?  <j t  . ; ■ 

FILE!;  o i  , 

!s'<j 

Mbama  Corpora- 


No.  7853 


ALABAMA  POWER  COMPANY,  an  A< 

tion,  Petitioner 


v. 


FEDERAL  POWER  COMMISSION,  Respondent 


H.  Cecil  Kilpatrick 

American  Security  Building 
Washington,  D.  C. 

P.  W.  Turner 
Walter  Bouldin 
W.  M.  Moloney 

600  North  18th  Street 
Birmingham,  Alabama. 

Counsel  for  Petitioner 

Martin,  Turner  &  McWhorter 
600  North  ISth  Street 
Birmingham,  Alabama 

Of  Counsel 


Pkksr  ok  Byron  S.  Adams.  Washington,  IV  C. 


SUBJECT  INDEX. 


i 

i 

i 


jPage 

Argument . 7  1 

I.  This  Court  May  Review  and  Revise  Its  Concluf 
sions  Set  Forth  in  Its  Previous  Opinion . jj  1 


II.  Respondent’s  Determination  of  the  Actual  Legit-i 
imate  Original  Cost  of  Lock  15  to  the  Extent  that} 
It  Contributed  to  Mitchell  Dam  is  Based  upon  Er-| 
roneous  Concepts  of  Law  and  Fact . | 

III.  Respondent’s  Order  of  November  26,  1940  is  Voidj 

Regardless  of  Whether  the  Items  of  Cost  Involved 
in  this  Proceeding  are  or  are  not  Properly  Actual! 
Legitimate  Original  Cost  within  the  Meaning  of  ! 
the  Federal  Water  Power  Act . 

IV.  Petitioner  Has  Been  Denied  Due  Process  of  Law. . 


4 


11 

20 


V.  Respondent  is  Without  Jurisdiction  Over  the  Gen¬ 
eral  Corporate  Accounts  and  Records  of  Petitioner  !  27 


A.  Respondent  is  Without  Authority  to  Substitute 
its  Determination  of  Actual  Legitimate  Origi-  j 
nal  Cost  of  a  Specific  Project  for  the  Amounts  j 
in  Petitioner’s  Capital  Accounts  as  of  Today. .  28 


B.  Respondent  Has  No  General  Jurisdiction  Over 
Petitioner’s  Books  of  Accounts .  ]  32 


VI.  Petitioner  is  Suffering  Irreparable  Injury  as  a  Re-  j 
suit  of  that  Portion  of  Respondent’s  Order  Direct-  j 
ing  the  Charging  of  the  Disallowed  Items  of  j 
Claimed  Cost  to  Petitioner’s  Earned  Surplus  Ac¬ 
count  .  j 

Informative  Statement .  ! 


33 

34 


A.  The  $7,000,000  Par  Value  of  Stock  Issued  to  : 

Alabama  Power  Company  in  the  1913  Merger  j 
was  not  Allocated  between  Lock  12  and  Lock  j 
14 . .' .  34 

B.  Petitioner’s  Allocation  of  the  $7,000,000  Par  i 
Value  of  Stock  to  Mitchell  Dam  and  Lock  12  j 
was  not  Made  on  the  Mere  Basis  of  the  Number 

of  Feet  of  Head  Available  at  Each  Site .  &5 

Appendix  .  <39 


I 


11 


Subject  Index  Continued. 
TABLE  OF  CITATIONS. 


Page 


Alabama  Power  Company  v.  McNinch,  et  al.,  68  App. 

D.  C.  132,  94  F.  (2d) ‘601 . 2,  9, 10, 11, 13 

American  Telephone  &  Telegraph  Co.  v.  U.  S.,  299  U.  S. 

232,  81  L.  ed.  142 . 12, 13,  24 

Atlanta,  B.  &  C.  R.  Co.  v.  U.  S.,  296  U.  S.  33,  80  L.  ed. 

25  .  .  78 

Baltimore  &  Ohio  R.  R.  Co.  v.  U.  S.,  298  U.  S.  349,  363, 

371,  80  L.  ed.  1209  .  24 

Browm  v.  Gesellschaft  Fur  Brahtlose  Tel.,  M.  B.  H.,  104 

F.  (2d)  227,  228  .  3 

Chase  v.  United  States,  261  F.  833,  840  .  2 

Chesapeake  &  Ohio  Ry.  Co.  v.  United  States,  5  F.  Supp. 

7,10 . 26,31 

Davis  v.  Davis,  68  App.  D.  C.  240,  243,  96  F.  (2d)  512, 

515 .  3 

District  of  Columbia  v.  Brewer,  32  App.  D.  C.  388,  390. .  3 

Interstate  Commerce  Commission  v.  Goodrich  Transit 

Company,  224  U.  S.  194,  56  L.  ed.  729  .  29 

Kansas  City  Southern  R.  Company  v.  U.  S.,  231  U.  S. 

423,  58  L.  ed.  296  .  14 

Messenger  v.  Anderson,  225  U.  S.  436,  444,  56  L.  ed. 

1152 .  2 

Milwaukee  Trust  Co.  v.  Citv  of  Milwaukee,  151  Wis. 

224,  229, 138  N.  W.  707,  709  .  7 

Morgan  v.  United  States,  304  U.  S.  1,  18-19,  82  L.  ed. 

1129 .  21 


Murray  v.  Public  Utilities  Commission,  150  P.  47,  51,  27 


Idaho  603  .  7 

New  York  Edison  Company  v.  Maltbie,  224  App.  Div. 

685,  2S1  N.  Y.  S.  223  (affirmed  271  N.  Y.  103,  2 

N.  E.  (2d)  277)  .  31 

North  American  Telegraph  Company  v.  Northern  Pa¬ 
cific  Ry.  Co.,  254  F.  417,  418-419  (cert,  denied 

249  U.  S.  607)  .  6,7 

Northern  States  Powder  Company,  In  re,  F.  P.  C.  Re¬ 
ports  Vol.  1,  pp.  329-597  .  20 

Northern  States  Power  Company,  In  the  Matter  of, 
Project  No.  108,  F.  P.  C.  Opinion  No.  21-B,  p.  3. .  18 

Northern  States  Powder  Company  v.  Federal  Power 


Commission,  118  F.  (2d)  141 . 16,17,19,20,25,32 

Nottebaum  v.  Leckie,  31  F.  (2d)  556,  560  .  22 


Subject  Index  Continued. 


Pfge 

Olson  v:  United  States,  67  F.  (2d)  24,  29  (affirmed  292 

U.  S.  246,  257) .  i  6 

People  ex  rel.  Iroquois  Gas  Corporation  v.  Public  Ser¬ 
vice  Commission  of  State  of  N.  Y.,  264  N.  Y.  17, 

189  N.  E.  764  .  31 

Proctor  &  Gamble  Company  v.  United  States,  225 

U.  S.  282,  296,  56  L.  ed.  1091 .  29 

Reynolds  Spring  Co.  v.  L.  A.  Young,  Ind.,  101  F.  (2d) 

257_9 .  2 

Rosser,  In  re,  101  F.  562  .  23 

Seagraves  v.  Wallace,  et  al.,  69  F.  (2d)  163,  164-5 _  :  21 

Southern  Railway  Co.  v.  Clift,  260  U.  S.  316,  319,  67 

L.  ed.  283  .  i  2 

Union  Electric  Light  &  Power  Co.  v.  Snyder  Estate, 

et  al.,  65  F.  (2d)  297,  304-5  .  6 

United  States  v.  Benedict,  280  F.  75,  79  .  7 

Wilcox  v.  Consolidated  Gas  Company,  212  U.  S.  19  (53 

L.  ed.  382) .  ;  28 

Williams  v.  Order  of  Commercial  Travelers  of  Amer¬ 
ica,  41  F.  (2d)  745,  745  .  |  2 

STATUTES. 

i 

Federal  Water  Power  Act,  Act  of  June  10,  1920,  Chap.  ! 
285,  41  Stat.  1063,  amended  August  26,  1935,  Chap,  i 
687,  49  Stat.  S63,  16  U.  S.  C.  A.  792-825. .  .4, 11, 12,  Il3, 

14, 15, 27, 28j  29 


IN  THE 


I 


I 

i 


United  States  Court  of  Appeals 

for  the  District  of  Columbia 


No.  7853 


ALABAMA  POWER  COMPANY,  an  Alabama  Corpora¬ 
tion,  Petitioner 

v'  ! 
FEDERAL  POWER  COMMISSION,  Respondent 


REPLY  BRIEF  ON  BEHALF  OF  PETITIONER 

i 


ARGUMENT. 

I.  | 

This  Court  May  Review  and  Revise  Its  Conclusions  Set 
Forth  in  Its  Previous  Opinion. 

In  its  main  brief  Petitioner  submitted  to  this  court  irgu- 
ment  with  respect  to  items  of  claimed  costs  considered  by 
this  court  in  the  previous  interlocutory  proceedings'  and 
with  respect  to  which  items  further  hearing  was  not  or¬ 
dered  by  this  court.  Respondent  has  chosen  to  ignore  this 
argument  in  Petitioner’s  brief  and  stands  upon1'  the 
proposition  that  “such  matters  are  not  properly  before  this 
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court  on  this  review’  ’  and  that  re-argument  of  such  matters 
is  precluded.  Throughout  Respondent’s  brief  this  court’s 
decision  in  the  case  of  Alabama  Power  Co.  v.  McNinch,  et  al., 
68  App.  D.  C.  132,  94  F.  (2d)  601,  is  referred  to  as  being  the 
“law  of  the  case”.  There  is  no  magic  in  this  phrase  which 
deprives  this  court  of  jurisdiction  to  review  and  revise  its 
previous  conclusions. 

This  court’s  former  decision  is  not  the  “law’  of  the  case” 
to  such  an  extent  as  to  deprive  this  court  of  power  to  re¬ 
view  the  questions  involved  and  reach  another  result.  In 
the  absence  of  statute,  the  phrase,  “law’  of  the  case”,  as 
applied  to  the  effect  of  previous  orders  on  the  later  action 
of  the  court  rendering  them  in  the  same  case,  merely  ex¬ 
presses  the  practice  of  courts  generally  not  to  review*  or  re¬ 
open  what  has  been  decided,  it  does  not  express  a  limitation 
on  the  powrer  to  do  so.  (Emphasis  in  this  brief  supplied 
unless  otherwise  noted.)  Messenger  v.  Anderson,  225  U.  S. 
436,  444,  56  L.  ed.  1152;  Southern  Railway  Co.  v.  Clift,  260 
U.  S.  316,  319,  67  L.  ed.  2S3.  It  is  a  w*ell  recognized  rule 
that  an  appellate  court  on  a  second  appeal  may  review*  and 
revise  a  conclusion  reached  on  the  first  appeal.  Reynolds 
Spring  Co.  v.  L.  A.  Young,  hid.,  101  F.  (2d)  257-9.  IVhat  is 
called  the  “law  of  the  case”  is  only  a  rule  of  convenience 
and  an  appellate  court  cannot,  by  its  former  decision,  pre¬ 
clude  itself  from  doing  justice  between  parties  if  it  should 
be  convinced  that  its  former  decision  w*as  erroneous.  Chase 
v.  U.  S.,  261  F.  833,  840;  Williams  v.  Order  of  Commercial 
Travelers  of  America,  41  F.  (2d)  745,  745.  Questions  winch 
are  within  the  rule  of  the  law  of  the  case,  though  ordinarily 
not  to  be  re-examined,  are  not  beyond  the  power  of  review. 
An  appellate  court,  so  long  as  it  has  jurisdiction  of  the  con¬ 
troversy,  ought  to  have  pow*er  to  do  justice  according  to 
law,  and  it  should  be  more  ready  to  correct  its  own  pre¬ 
vious  errors,  if  such  clearly  appears,  than  to  correct  errors 
of  lower  courts.  Justice  is  better  than  consistency.  This 
court  is  not  bound  at  the  will  of  Petitioner  to  revise  its 
previous  holdings,  but  when  convinced  that  if  should,  it  can 
do  so.  Seag raves  v.  Wallace,  et  al.,  69  F.  (2d)  163,  164-5. 
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Respondent  relies  on  the  decision  of  this  court  in!  Dis¬ 
trict  of  Columbia  v.  Brewer,  32  App.  D.  C.  388,  390.  How¬ 
ever,  in  the  recent  case  of  Davis  v.  Davis  (1938),  68  Apjp.  D. 
C.  240,  243,  96  F.  (2d)  512,  515,  this  court  commented  hpon 
its  decision  in  the  case  of  District  of  Columbia  v.  Brewer, 
saying : 

“This  court  has  adopted  and  applied  ‘the  law  <^f  the 
case’  rule.  District  of  Columbia  v.  Brewer,  32  App. 
D.  C.  3S8;  Warner  v.  Gary  son,  24  App.  D.  C.  55.  i  The 
Supreme  Court  had  said,  however,  that  the  rule  j  does 
not  constitute  an  absolute  limit  upon  the  power  oif  the 
court,  but,  rather,  expresses  the  practice  of  courts!  gen¬ 
erally  to  refuse  to  reopen  what  has  been  decided.  (Cit¬ 
ing  cases)  The  court  has  power,  under  some  eirbum- 
stances,  to  disregard  a  prior  decision,  although  it 
should  not  be  exercised  except  in  a  clear  case  (Wil¬ 
liams  v.  Order  of  Commercial  Travelers,  6  Cir.,  F. 
2d  745),  where  the  earlier  adjudication  was  plainly 
wrong  (Seagraves  v.  Wallace,  5  Cir.,  69  F.  2d  163,!  165; 
Rogers  v.  Chicago,  R.  I.  &  P.  Ry.,  8  Cir.,  39  F.  2d!  601, 
604),  and  where  the  application  of  the  ‘law  of  the  case’ 
rule  would  work  manifest  injustice.  (Citing  casies)” 
(p.  515)  i 

i 

Again,  in  the  more  recent  case  of  Brown  v.  Gesellstfhaft 
Fur  Drahtlose  Tel.,  M.  B.  H.,  104  F.  (2d)  227,  228,!  this 
court  recognized  its  inherent  power  to  revise  its  former 
opinion  in  the  same  cause  but  held  that  sufficient  showing 
was  not  made  to  justify  such  revision. 

It,  therefore,  rests  within  the  sound  discretion  of  |  this 
court  to  review  and  revise  its  former  opinion  and  Peti¬ 
tioner  earnestly  and  respectfully  urges  that  such  should 
be  done. 


i 
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n. 

Respondent’s  Determination  of  the  Aetna!  Legitimate  Origi¬ 
nal  Cost  of  Lock  15  to  the  Extent  that  it  Contributed  to 
Mitchell  Dam  is  Based  Upon  Erroneous  Concepts  of 
Law  and  Fact. 

Respondent  admits,  as  was  pointed  out  in  main  brief,  that 
the  cost  of  the  water  rights  at  Lock  15  is  to  be  measured 
by  the  market  value  of  the  securities  in  the  consolidated 
company  issued  therefor,  which  in  turn  is  to  be  measured  by 
the  market  value  of  the  asset  acquired.  After  making  such 
admission,  Respondent  then  holds  that  Petitioner’s  evi¬ 
dence  as  to  the  market  value  of  the  asset  is  inadmissible 
because  based  upon  a  substitute  steam  plant  method,  the 
admission  of  which  evidence  would  be  contrary  to  Section 
14  of  the  Federal  Water  Power  Act  limiting  the  cost  of 
lands  and  water  rights  to  “the  actual  reasonable  cost  thereof 
at  the  time  of  acquisition  by  the  Licensee”.  (Respondent’s 
brief,  p.  7)  Even  admitting  (which  Petitioner  does  not) 
that  Petitioner’s  valuation  of  Lock  15  water  rights  is  “by 
the  substitute  steam  plant  method”,  such  evidence  is  in  no 
way  contrary  to  Section  14  of  the  Act.  Upon  Respondent’s 
own  admission,  the  terms  “cost”  and  “value”  are  synony¬ 
mous  as  applied  to  the  water  rights  at  Lock  15.  To  say, 
as  Respondent  does,  that  in  order  to  determine  cost  we  must 
determine  value  and  then  to  reject  proper  evidence  of 
value  upon  the  grounds  that  we  are  limited  to  a  determina¬ 
tion  of  cost,  is  inconsistent  on  its  face. 

Respondent  likewise  states  that  early  in  the  history  of 
legislation  which  ultimately  became  the  Federal  Water 
Power  Act,  Congress  rejected  the  theory  advanced  by  Pe¬ 
titioner  (Respondent’s  brief,  pp.  7,  19).  As  authority  for 
this  statement,  Respondent  gives  one  citation  which,  upon 
examination,  is  revealed  to  be  the  testimony  of  a  single  wit¬ 
ness  before  a  congressional  committee  conducting  hearings 
on  a  bill  to  authorize  the  leasing  to  private  companies  of 
government  owned  lands  and  property  for  power  purposes. 
The  testimony  of  a  single  witness  regarding  such  a  bill  can 
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hardly  be  urged  as  an  expression  of  the  will  of  Congress 
determinative  of  Petitioner’s  rights. 

It  is  likewise  urged  that  Petitioner’s  evidence  of  vafte,  if 
accepted,  would  place  the  consumer  in  such  position  ^.s  if 
the  hydro  site  value  were  non-existent  and  that  the  ihter- 
ests  of  security  holders  would  be  jeopardized  if  ‘j‘the 
ephemeral  and  transitory  margin  between  two  methods  of 
generating  power  is  thus  capitalized.”  (Respondent’s  bjrief, 
pp.  7,  19)  The  evidence  of  value  offered  by  Petitioner  is 
not  inimical  to  the  interest  of  either  the  consumer  or!  the 
investor.  The  characterization  by  Respondent  of  the  testi¬ 
mony  of  Petitioner’s  witness  Moreland  as  a  substitute  stpam 
idant  method  of  valuation  is  without  support  in  the  [evi¬ 
dence.  In  its  main  brief,  at  pages  26-33,  Petitioner  sum¬ 
marized  the  testimony  of  its  witness  Moreland  and  pointed 
out  that  his  conclusions  represented,  not  his  mere  calcula¬ 
tion  as  to  what  the  relative  costs  of  generation  of  power  by 
steam  and  hydro  plants  were,  but  represented  his  ownj  in¬ 
dependent  judgment  as  to  the  price  the  hydro  sites  might 
reasonably  be  expected  to  bring  in  an  assumed  market. 
After  consideration  of  numerous  factors  the  witness  i  ex¬ 
pressed  a  conclusion  based  primarily  on  his  judgment  'and 
experience  in  these  matters.  The  witness  testified  that;  his 
conclusion  was  based  upon  his  experience  and  judgment  as 
consultant  to  both  buyers  and  sellers  of  water  rights ;  that 
he  could  give  no  arithmetic  to  support  his  final  conclusion 
as  to  the  values  of  these  sites,  and  he  expressly  refused  to 
accept  the  bare  arithmetical  savings  of  hydro  over  stiam 
generation  (Petitioner’s  App.,  pp.  737-39).  Respondent’s 
argument  that  the  witness  Moreland’s  valuation  is  a  njere 
substitute  steam  plant  method  and  that  the  consumer  is 
thereby  placed  in  the  same  position  as  if  the  hydro  sites 
were  non-existent  is  without  support  in  the  evidence,  ft  is 
a  fair  interpretation  of  the  witness’  testimony  that  a  pay¬ 
ment  by  a  purchaser  of  the  entire  amount  of  estimated  pav¬ 
ings  of  hydro  generation  over  steam  generation  wouldj  in 
this  witness  ’  opinion,  have  been  a  payment  in  excess  of  |the 
market  value  of  the  property.  The  witness  stated  that  |be- 
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yond  the  figures  fixed  by  him,  a  purchaser  would  not  be 
justified  in  going  (Petitioner’s  App.,  p.  738).  Petitioner,  by 
the  testimony  of  its  witness  Moreland,  has  not  sought  to 
capitalize  the  cost  margin  between  tvro  methods  of  generat¬ 
ing  power. 

As  a  further  criticism  of  Petitioner’s  valuation,  Respon¬ 
dent  urges  that  the  witness  Moreland’s  testimony  is  not  evi¬ 
dence  of  market  value  (Respondent’s  brief,  pp.  7, 18-19). 

In  support  of  this  position,  Respondent  urges  that  the 
witness  Moreland  did  not  make  any  investigation  of  what 
the  right  actually  cost  and  that  his  presentation  was  in  lieu 
of  what  was  actually  paid  (Respondent’s  brief,  p.  18). 
Petitioner  does  not  understand  that  there  is  any  dispute  but 
that  the  cost  of  the  water  rights  at  Lock  15  is  to  be  measured 
by  the  value  of  those  assets,  that  the  value  of  the  assets  will 
determine  what  was  “actually  paid”.  Respondent  further 
argues  that  the  witness  admitted  that  market  value  could 
not  be  determined  and  that  the  value  fixed  by  him  was  not 
market  value,  quoting  from  cross  examination  of  the  wit¬ 
ness  Moreland  (Respondent’s  brief,  pp.  18-19).  Respondent 
sought  by  cross  examination  to  compel  this  witness  to  give 
a  legal  opinion,  to  apply  that  legal  opinion  to  the  facts  of  the 
case  and,  finally,  to  judicially  determine  whether  his  testi¬ 
mony  tended  to  prove  a  vital  issue  in  the  case,  that  is,  mar¬ 
ket  value.  Respondent,  in  cross  examination  of  this  wit¬ 
ness,  recognized  only  one  method  of  establishing  market 
value,  that  is,  by  evidence  of  prices  paid  for  similar  prop¬ 
erties  when  bought  and  sold  in  an  open  market  and  refused 
to  recognize  that,  in  the  absence  of  such  evidence,  market 
value  was  to  be  established  by  other  evidence.  The  witness 
testified  that  there  was  no  open  market  for  such  properties 
as  he  was  evaluating  (Petitioner’s  App.,  pp.  663-664,  764- 
765, 767,  768).  In  the  absence  of  an  establishment  of  market 
value  by  free  trading  in  the  commodity  or  property  under 
consideration,  other  evidence,  that  is,  testimony  of  experts, 
is  admissible.  Union  Electric  Light  <&  Power  Co.  v.  Snyder 
Estate ,  et  al.,  65  F.  2d  297,  304-305;  Olson  v.  U.  S.,  67  F. 
2d  24,  29  (affirmed  292  U.  S.  246,  257) ;  North  American 
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Telegraph  Co.  v.  Northern  Pacific  Ry.  Co.,  254  F.  417,418- 
419  (cert,  denied  249  U.  S.  607) ;  Murray  v.  Public  TJtiiities 
Commission,  150  P.  47,  51,  27  Idaho  603;  U.  S.  v.  Benedict, 
2S0  F.  76,  79;  Milwaukee  Trust  Co.  v.  City  of  Milwaukee, 
151  Wis.  224,  229, 138  N.  W.  707,  709. 

Respondent  offered  no  evidence  in  dispute  of  the  witness 
Moreland’s  testimony  that  there  was  no  open  market!  for 
the  properties  he  was  evaluating  and  apparently  does! not 
insist  that  there  was  any  such  market.  The  value  of!  the 
water  rights  at  Lock  15  to  the  extent  contributed  to  Mitchell 
Dam  is  admittedly  one  of  the  issues  and,  in  making  its'  de¬ 
termination  of  such  value,  Respondent  refused  to  consider 
any  evidence  thereof  except  the  amount  jjaid  by  the  Traction 
Company  for  the  stock  of  the  corporations  owning  Dock 
15  and  other  assets  which  did  not  include  Mitchell  Dam 
site.  In  its  main  brief  at  pages  24-25,  40-43,  46-47,  Peti¬ 
tioner  pointed  out  that  this  was  in  error,  first,  because  jthe 
water  rights  at  Lock  15,  control  of  which  was  acquired  by 
the  Traction  Company,  were  not  the  same  as  the  water 
rights  being  evaluated  by  Petitioner’s  witness  Morelajnd, 
second,  that  transaction  did  not  represent  the  price  which 
would  have  been  paid  by  a  buyer  to  a  seller  who  was  trill¬ 
ing  but  not  obligated  to  sell  and  who  was  in  a  position  to 
demand  from  the  buyer  the  full  value  of  the  properties, 
third,  that  such  transaction  can  in  no  way  be  considered  as 
the  sole  measure  of  the  market  value  of  the  properties. 
Private  dealings  in  property  can  never  be  used  to  show 
market  value  in  the  primary  sense,  and,  when  used  to  sl^ow 
market  value  in  the  sense  of  fair  and  reasonable  value  in! an 
assumed  market,  individual  transactions  can  never  be  made 
the  sole  basis  for  ascertaining  such  value,  North  American 
Telegraph  Co.  v.  Northern  Pacific  R.  Co.,  254  F.  417,  418, 
419. 

In  its  main  brief,  Petitioner  invited  this  court’s  atten¬ 
tion  to  the  decisions  of  the  lower  courts  and  the  Uniljed 
States  Supreme  Court  in  the  Atlanta.  B.  &  C.  R.  Co.  ca^es 
(Petitioner’s  brief,  pp.  41-43).  Respondent  states  that  tjhe 
Supreme  Court’s  decision  in  that  case  was  an  affirmance 
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of  the  Interstate  Commerce  Commission’s  determination 
that  the  amount  to  be  recorded  for  the  stock  could  not  exceed 
the  actual  cash  paid  and  agreed  to  be  paid  therefor,  Atlanta , 
B.  &  C.  R.  Co.  v.  U.  S.,  2 96  U.  S.  33,  80  L.  ed.  25  First,  the 
Commission  made  no  such  determination  and  second,  the 
decision  of  the  court  in  that  case  did  not  affirm  any  such 
determination  by  the  Commission.  The  decision  of  the 
lower  court,  -which  was  affirmed,  was  placed  squarely  upon 
the  fact  that  the  Commission  did  not  insist  upon  the  cost 
of  the  stock  as  the  sole  measure  of  the  value  of  the  property, 
but  heard  evidence  from  the  carrier  and  introduced  evi¬ 
dence  itself  as  to  the  actual  value  of  the  properties.  The 
fact  that  the  actual  value  determined  by  the  Commission 
upon  a  consideration  of  all  such  evidence  was  equal  to  the 
amount  of  cash  paid  and  agreed  to  be  paid  for  the  stock  was 
noted  by  the  court.  Of  course,  the  court  did  not  charge  the 
Commission  with  fraud  or  bad  faith  in  so  reaching  such  a 
value.  The  United  States  Supreme  Court  in  reviewing  the 
decision  of  the  lower  court  also  recognized  that  the  Commis¬ 
sion  had  considered  evidence  of  value  other  than  cost  of  the 
stock  and  had  made  its  own  determination  of  value  based 
on  such  evidence  and  held  that  it  was  without  power  to 
weigh  the  evidence  so  considered  by  the  Commission. 

Respondent  has  refused  to  consider  the  evidence  of  value 
offered  by  Petitioner,  has  offered  no  evidence  of  value  it¬ 
self,  and  has  fixed  the  value  solelv  bv  an  allocation  of  the 
consideration  paid  by  the  Traction  Company  for  the  capital 
stock  of  companies  not  even  owning  the  dam  site  of  the 
project  here  involved. 

In  Respondent’s  brief,  at  page  7,  it  is  stated  that  Peti¬ 
tioner’s  witness  Moreland  erroneously  ignored  the  price 
paid  for  the  water  right  in  question  by  the  Traction  Com¬ 
pany  a  year  prior  to  the  merger.  The  Traction  Company 
purchased  control  of  the  water  rights  at  Lock  15  as  an  inde¬ 
pendent  project.  It  was  only  after  such  acquisition  and  the 
acquisition  of  the  other  necessary  sites,  that  the  water 
rights  at  Lock  15  took  on  the  aspect  in  which  they  are  now 
developed  and  in  which  they  were  valued  by  Petitioner’s 
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witness  Moreland.  The  water  right  which  Petitioner’s!  wit¬ 
ness  Moreland  was  evaluating  was  the  water  right  at  Lock 
15  utilized  at  Mitchell  Dam  site  in  the  two  high  dam  iplan 
of  development.  Inasmuch  as  the  water  right  at  Lock  15, 
purchased  by  the  Traction  Company  in  1912,  was  entirely 
different  from  such  water  rights  utilized  by  the  consoli¬ 
dated  company,  the  method  of  determining  the  market 
value  of  Parcel  214  is  not  applicable  to  the  water  rights  at 
Lock  15. 

In  its  opinion  Respondent  refused  to  consider  the  testi¬ 
mony  of  Petitioner’s  witness,  Edward  L.  Morelhnd, 
stating : 

“In  the  first  hearing  Licensee  introduced  similatf  en¬ 
gineering  valuations  in  support  of  its  claim  of  $3,500,- 
000  Undistributed  Fixed  Capital.  In  our  Opinion!  No. 
4, 12  A.  R.  198,  202-208,  we  rejected  said  testimony  |  and 
found  $76,135.09  as  the  actual  reasonable  cost  of |  the 
lands  and  rights  at  Lock  14  and  Duncan’s  Riffle.  jOur 
action  in  so  doing  was  affirmed  by  the  Court  of  Ap¬ 
peals,  McNinch  case,  supra,  at  p.  6i6.”  (App.  to  Brief 
for  Petitioner,  p.  791) 

Throughout  Respondent’s  brief  it  is  likewise  asserted  that. 
Respondent’s  rejection,  because  of  steam  comparison 
method,  of  the  engineering  valuation  offered  by  pfeti- 
tioner  in  the  1931  hearing  was  affirmed  by  this  court  (Re¬ 
spondent’s  brief,  pp.  6-7, 17).  The  assertion  that  this  eoiirt, 
in  its  opinion  in  Alabama  Power  Company  v.  McNinch L  68 
App.  D.  C.  132,  94  F.  (2d)  601,  affirmed  Respondent’s!  re¬ 
jection  of  the  engineering  valuation  because  of  any  objec¬ 
tion  to  the  method  used  is  without  support.  An  analysis 
of  this  court’s  decision  in  that  case  reveals  that  it  never 
once  rejected  such  testimony  for  the  reasons  advanced  by 
Respondent.  On  the  contrary,  affirmance  of  Respondent ’s 
determination  of  cost  of  Mitchell  Dam  site  was  distinctly 
placed  upon  other  grounds  [Alabama  Power  Company  v. 
McNinch ,  supra ,  pp.  601-616].  There  has  been  no  ruling 
by  this  court  on  the  admissibility  of  Petitioner’s  evidence 
of  market  value  as  such. 
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Respondent  states  that  contrary  to  Petitioner’s  conten¬ 
tion  it  was  the  Traction  Company’s  prior  acquisition  of  the 
stock  of  the  companies  controlling  the  necessary  sites 
rather  than  the  1913  merger  which  made  possible  the  two 
high  dam  development  of  Mitchell  Dam  and  Jordan  Dam. 
(Refer  to  p.  24  of  Petitioner’s  brief.)  It  is  not  Petitioner’s 
contention  that  the  mere  merger  in  1913  resulted  in  an  en¬ 
hanced  value  of  the  properties.  The  merger  of  1913  was 
merely  used  by  Petitioner  in  its  statements  for  convenience 
alone  and  because  such  date  was  fixed  by  the  court  for  de¬ 
termination  of  cost.  It  was  the  unification  of  the  properties 
of  the  companies,  parties  to  the  merger,  including  dam  sites, 
water  rights,  the  partially  completed  Lock  12  development 
on  the  same  river;  the  transmission  system  and  steam  plants 
of  one  of  the  companies  and  the  power  market  thus  made 
immediately  available  to  the  new  consolidated  corporation 
bv  reason  of  the  merger,  -which  were  so  vital  to  the  enter- 
prise  and  necessarily  enhanced  the  value  of  the  situation. 

In  addition,  the  consolidated  corporation,  thereby  ac¬ 
quired  the  necessary  properties  for  the  two  high  dam  de¬ 
velopment  which  likewise  greatly  enhanced  the  value  of 
those  properties.  For  the  purposes  of  Petitioner’s  argu¬ 
ment,  it  makes  no  difference  whether  such  enhancement  be 
said  to  have  taken  place  after  control  of  all  the  properties 
had  been  acquired  by  the  Traction  Company  or  whether  it 
took  place  in  the  1913  merger. 

It  is  Petitioner’s  contention  that  the  properties  and 
assets  of  the  consolidated  corporation  had  a  much  higher 
value,  that  the  securities  of  the  consolidated  company  were 
issued  against  such  value,  that  the  consideration  paid  by 
the  Traction  Company  to  the  stockholders  of  Wetumpka 
Power  Company  does  not  include  or  recognize  such  value 
and  that  the  assets  of  the  consolidated  company  were  en¬ 
tirely  different  from  those  over  which  the  Traction  Com¬ 
pany  acquired  control  for  the  consideration  allocated  by 
Respondent.  Indeed,  this  court  recognized  that  the  prop¬ 
erties  in  question  might  have  added  value  when  under  uni¬ 
fied  control  [Alabama  Power  Company  v.  McNinch,  68 


11 


I 

I 

i 


Apps.  D.  C.  132,  94  F.  (2d)  601,  615-616]  and  it  is  entirely 
immaterial  to  Petitioner  whether  such  unified  value  be 'held 
to  have  been  created  immediately  upon  the  acquisition  of 
control  of  all  of  the  companies  by  the  Traction  Company  or 
at  the  time  of  the  merger  of  1913,  as  in  either  case  the  -vfalue 

existed  at  the  time  the  Lock  15  water  rights  were  acquired. 

| 

m. 

Respondent’s  Order  of  November  26,  1940,  is  Void  Regard¬ 
less  of  Whether  the  Items  of  Cost  Involved  in  this-  |Pro- 
ceeding  Are  or  Are  Not  Properly  Actual  Legitimate 
Original  Cost  Within  the  Meaning  of  the  Federal  wjater 
Power  Act. 

It  is  of  the  utmost  importance  that  Petitioner  be  given 
the  hearing  which  has  been  denied  by  Respondent  oni  the 
portion  of  the  Respondent’s  order  which  requires  the 
charge  to  earned  surplus  of  the  items  of  cost  disallowed  by 
Respondent.  Such  hearing  is  important  without  regard  to 
whether  such  disallowed  items  are  or  are  not  properly  part 
of  the  net  investment  in  the  project  as  defined  in  the  Fed¬ 
eral  Water  Power  Act  of  1920,  as  is  apparent  upon  consid¬ 
eration  of  the  important  principles  involved.  The  Federal 
Water  Power  Act  of  1920  made  no  attempt  to  impose  fipon 
the  public  utility  industry  the  duty  to  keep  its  entire!  ac¬ 
counting  records  on  the  basis  of  actual  original  legitimate 
cost  as  defined  in  such  Act,  nor  did  it  attempt  to  limit  the 
amount  at  which  even  licensed  projects  could  be  carried  on 
a  utility’s  books  of  account  to  actual  original  legitimate 
cost.  In  other  words,  actual  original  legitimate  cost  of  pro¬ 
ject  as  defined  in  the  1920  Act  was  to  be  determined  cjmly 
for  the  purposes  of  that  act,  such  as  recapture  and  amorti¬ 
zation. 

The  Uniform  System  of  Accounts  Prescribed  for  Public 
Utilities  and  Licensees  by  the  Federal  Power  Commission 
in  1936  represents  a  drastic  step  in  revolutionizing  accopnt- 
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ing  procedure  of  utilities.  By  that  system  of  accounts  the 
accounting  utilities  are  required  to  segregate  in  their  gen¬ 
eral  accounts  the  original  cost  of  their  utility  properties. 
Such  original  cost  is  defined  as  the  “cost  of  such  property 
to  the  person  first  devoting  it  to  public  service”.  What 
use  will  be  made  by  the  regulatory  authorities  of  such  segre¬ 
gation  has  not  yet  been  made  clear,  but  it  is  manifestly  of 
the  greatest  importance  to  the  industry,  its  investors  and 
the  consuming  public  what  treatment  shall  be  given  to  the 
difference  between  such  original  cost  and  the  amounts  at 
which  such  properties  are  now  recorded  on  the  books  of  the 
utilities.  It  was  this  question  which  was  argued  but  not 
decided  in  the  case  of  American  Telephone  <£  Telegraph 
Co.  v.  U.  S.f  299  U.  S.  232,  81  L.  ed.  142.  The  public  utility 
industry  has  not  been  built  nor  investments  made  therein 
by  reference  to  original  cost  of  the  properties  to  the  per¬ 
sons  first  devoting  them  to  public  service.  It  is  implicit  in 
the  order  of  the  Respondent  now  under  consideration  that 
if  an  item  in  the  accounts  of  a  public  utility  is  not  a  part 
of  “actual  original  legitimate  cost”  as  defined  in  the  Fed¬ 
eral  Water  Power  Act,  then  it  has  no  proper  place  in  the 
accounts  of  the  utility  at  all.  This  principle  is  adopted  by 
the  Commission  regardless  of  (a)  whether  the  properties 
involved  have  changed  ownership,  (b)  the  rights  of  inves¬ 
tors  affected  by  such  change  of  ownership,  (c)  whether  the 
amounts  so  recorded  were  proper  under  the  law  as  it  existed 
at  the  time  of  such  recordation,  (d)  effect  of  the  application 
of  such  principle  to  the  accounts  of  a  utility  subject  to  state 
regulation,  and  (e)  the  effect  upon  the  credit  and  ability  of 
a  utility  to  obtain  the  necessary  finances  for  the  perform¬ 
ance  of  its  public  duties,  and  in  fact  regardless  of  all  cir¬ 
cumstances  which  may  affect  the  amount  at  which  proper¬ 
ties  of  a  utility  should  be  carried  on  the  general  books  of 
account.  In  short,  the  order  of  the  Respondent  now  under 
consideration  prejudges  without  an  opportunity  for  hear¬ 
ing  one  of  the  most  important  questions  in  the  regulation 
of  public  utilities  today  and  without  even  attempting  to 
answer  the  basic  question  adverted  to  by  the  Supreme  Court 
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of  the  United  States  in  the  American  Telephone  & 
graph  Company  case,  that  is,  whether  the  amounts  which 
the  Petitioner  has  been  ordered  to  eliminate  from  its|  ac¬ 
counts  constitute  a  true  increment  of  value. 

It  is  urged  by  Respondent  that  its  order  of  November  26, 
1940  specifically  directs  Petitioner  to  do  -what  was  neces¬ 
sarily  implied  in  the  original  order  of  November  7,  1^32, 
that  is,  remove  the  disallowed  items  of  claimed  cost  ffom 
Petitioner’s  fixed  capital  accounts  and  charge  the  samje  to 
its  surplus  account,  an  account  which  is  the  very  nerve  Ren¬ 
ter  of  the  Company.  The  order  of  November  7,  1932  di¬ 
rected  Petitioner  to  “establish  and  maintain  control,  leclger 
sheets  or  accounts  with  reference  to  said  project  shoeing 
a  total  debit  balance  in  its  fixed  capital  accounts  ’  ’  beginning 
with  an  entry  of  the  amount  allowed  in  that  order,  and  fur¬ 
ther  “establish  and  maintain  subsidiary  ledger  account^  or 
records  showing  and  substantiating  all 
trol  account.”  It  is  likewise  urged  by 
court  [Alabama  Tower  Company  v.  McNinch,  6S  Apps.  Ef  C. 
132,  137,  94  Fed.  (2d)  601,  606]  held  that  Respondent  |had 
authority  to  enter  such  an  order  as  the  one  of  November 
26,  1940  (Respondent’s  brief,  pp.  21-22).  Without  engag¬ 
ing  in  an  extended  argument  on  a  point  with  respeef  to 
which  Petitioner  has  been  denied  a  hearing,  Petitioner  sub¬ 
mits  that  its  accounts  could  properly  reflect  a  determina¬ 
tion  of  project  cost  for  purposes  of  the  Federal  Water 
Power  Act,  and  at  the  same  time  carry  in  its  fixed  capital 
accounts  amounts  over  and  above  such  cost  which  represent 
true  increments  of  value.  Respondent  loses  sight  of  jthe 
fact  that  this  proceeding  is  one  for  the  determination  of 
project  cost  for  the  specific  purpose  set  forth  in  the  Fed¬ 
eral  Water  Power  Act  of  1920  and  for  no  other  purpose. 
Respondent  has  denied  that  it  is  in  any  way  concerned  \fith 
the  value  of  Petitioner’s  capital  assets  and  its  correspond¬ 
ing  investment  accounts  except  to  the  extent  that  such  v^lue 
might  in  some  instances  represent  actual  legitimate  orig¬ 
inal  cost.  This  proceeding  was  one  which  purported  t0  be 
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a  cost  proceeding  under  the  Federal  Water  Power  Act  of 
1920  and  with  respect  to  which  Petitioner’s  accounts  were 
only  involved  insofar  as  they  reflected  the  actual  legitimate 
original  cost  of  this  project  as  defined  by  that  Act.  How¬ 
ever,  Respondent’s  order  of  November  26,  1940  purports 
to  deal  with  Petitioner’s  accounts  as  a  whole,  and  those  ac¬ 
counts  are  the  general  fixed  capital  and  investment  accounts 
of  a  new  corporation  formed  by  consolidation  in  1927  (Pe¬ 
titioner’s  Answer  to  Respondent’s  Objections  to  Petitioners 
for  a  Stay  Order  from  this  Court).  It  cannot  be  denied  that 
a  fixed  capital  asset  of  a  utility  may  have  a  true  value  in 
excess  of  the  original  cost  of  that  asset  to  the  party  first 
devoting  the  same  public  service  or  to  the  Licensee.  Pe¬ 
titioner  has  pointed  out  that  the  effect  of  Respondent’s 
order  is  to  say  that  a  true  increment  of  value  was  improp¬ 
erly  capitalized  in  1913,  to  deny  that  such  value  exists  today, 
while  at  the  same  time  Respondent  denies  that  it  is  con¬ 
cerned  with  value. 

In  support  of  its  position,  Respondent  argues  that  in 
order  to  comply  with  the  order  of  November  7,  1932,  Peti¬ 
tioner  would  have  had  to  remove  the  amount  disallowed  as 
not  representing  actual  legitimate  original  cost  to  the  Li¬ 
censee  from  its  fixed  capital  accounts  entirely,  since  other¬ 
wise  it  would  remain  as  a  permanent  inflation  of  Petition¬ 
er’s  property  accounts,  and  tend  to  produce,  directly  or  in¬ 
directly,  a  declaration  of  dividends  out  of  capital.  The  case 
of  Kansas  City  Southern  R.  Company  v.  U.  S.,  231  U.  S. 
423,  58  L.  ed.  296,  relied  upon  by  Respondent  as  authority 
for  such  argument  does  not  support  the  same.  In  that  case 
the  Railway  Company  was  contending  that  property,  orig¬ 
inally  acquired  in  the  construction  of  a  road  and  afterward 
abandoned,  should  remain  in  the  property  account  as  a  part 
of  the  stockholders’  investment  (p.  447).  The  court  said 
that  it  could  not  accede  to  any  theory  that  all  capital  ex¬ 
penditures  resulted  in  permanent  accretions  to  the  prop¬ 
erty  of  the  Company  since  that  would  be  to  ignore  depre¬ 
ciation  (pp.  447-48).  Argument  advanced  by  the  Railway 
Company  was  said  by  the  court  to  be  of  no  assistance 
“where  the  real  question  is  not  how  shall  original  cost  he 


15 


ascertained,  but,  how  shall  subsequent  depreciation  in  vdlue 
be  reckoned  and  accounted  for?”  (p.  448)  The  discarding 
of  sections  of  the  original  line  was  held  to  be  a  loss  or  depre¬ 
ciation  that  should  be  taken  out  of  the  property  accounts 
(p.  451).  Petitioner  certainly  is  not  insisting  that  prop¬ 
erty  abandoned  by  it,  or  fully  depreciated,  should  be  re¬ 
tained  in  its  fixed  capital  accounts.  The  entire  sentence  in 
the  court’s  opinion,  a  portion  of  which  sentence  is  quoifced 
by  Respondent  on  page  22  of  its  brief,  reads  “If  abandoned 
property  is  not  charged  off  in  one  way  or  the  other  it  re¬ 
mains  as  a  permanent  inflation  of  the  property  accounts, 
and  tends  to  produce,  directly  or  indirectly,  a  declaration 
of  dividends  out  of  capital”  (p.  456). 

It  is  argued  that  “Surplus  being  the  accounting  mecha¬ 
nism  used  to  balance  the  two  sides  of  the  balance  sheet,  ihe 
removal  of  inflation  from  fixed  capital  requires  a  comple¬ 
menting  or  ‘balancing’  charge  reducing  the  surplus  Re¬ 
count”  (Respondent’s  brief,  p.  22).  Begging  the  question 
of  Respondent’s  jurisdiction,  this  argument  presupposes, 
first,  inflation  and,  second,  that  charging  to  surplus  is  ihe 
only  method  of  disposition. 

While  the  retention  of  abandoned  or  completely  depre¬ 
ciated  property  in  the  fixed  capital  accounts  may  be  saidjto 
constitute  inflation  of  property  accounts,  it  can  hardly  be 
said  that  the  retention  of  a  true  increment  of  value  in  fi^ed 
capital  accounts  generally,  even  though  in  excess  of  actual 
legitimate  original  cost  as  defined  in  the  Federal  Waller 
Power  Act,  is  inflation  of  any  property  account.  Petitioner 
maintains  that  the  amounts  in  Petitioner’s  general  fi^ed 
capital  accounts  reflect  the  cost  of  its  properties  properly 
determined  under  the  principles  of  cost  accounting  appli¬ 
cable  when  such  costs  were  recorded,  and  the  true  value  of 
such  properties  is  now  at  least  the  amount  so  recorded.  If 
actual  legitimate  original  cost  as  defined  in  the  Federal 
Water  Power  Act  and  determined  by  Respondent  is  to  be 
substituted  for  the  amounts  so  recorded,  then  Petitioners 
capital  accounts  will,  indeed,  present  a  queer  picture  as  to 
the  relative  values  of  its  properties. 
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Part  of  the  actual  legitimate  original  cost  which  Peti¬ 
tioner  is  ordered  to  substitute  for  the  amounts  now  in¬ 
cluded  in  its  fixed  capital  accounts  was  arrived  at  by  an 
allocation  of  the  alleged  cost  of  the  several  dam  sites  to 
each  of  the  dam  sites  on  the  mere  basis  of  the  feet  of  head 
available  at  each  site.  For  instance,  Respondent’s  witness 
Coomes  found  the  feet  of  head  available  at  Locks  7,  12,  14 
and  15  to  be  46,  68,  56  and  42  feet,  respectively.  Respon¬ 
dent,  therefore,  allows  Petitioner  to  retain  in  its  capital 
accounts  as  representing  its  investment  in  Lock  15  the 
amount  of  $174,S34.91.  Respondent  says  that  retention  of 
this  amount  in  Petitioner’s  capital  accounts  is  not  an  in¬ 
flation  of  the  Lock  15  asset.  Lock  15  had  available  only 
42  feet  of  head  and  was  flooded  out  in  order  to  construct 
Mitchell  and  Jordan  Dams.  Mitchell  Dam  has  available 
over  70  feet  of  head  and  Respondent  says  that  retention  in 
Petitioner’s  capital  accounts  of  any  amount  in  excess  of 
$76,135.09  would  be  an  inflation  of  the  Mitchell  Dam  asset. 
In  other  words ,  an  asset  many  times  more  valuable  than 
Lock  15  ( even  when  determined  by  Respondent’s  method  of 
allocation)  may  only  be  retained  at  less  than  half  the 
amount  at  which  Lock  15  is  retained. 

Obviously  Petitioner’s  fixed  capital  accounts  in  general 
are  not  inflated  if  the  amounts  in  such  accounts  represent 
true  increments  of  value.  There  was  no  inflation  of  capital 
accounts  in  the  merger  of  1913  if  true  value  was  capitalized 
and  stock  issued  against  such  value,  and  in  a  determination 
of  this  question  Petitioner  is  entitled  to  present  the  over¬ 
all  effect  of  the  merger  of  1913  and  to  show,  in  a  proper 
proceeding,  the  various  elements  of  value  that  existed  and 
were  given  recognition;  but  that  is  a  much  larger  issue  than 
is  presented  in  this  case.  It  is  the  public  policy  of  the  State 
of  Alabama  that  capital  stock  may  be  paid  for  in  property 
at  its  reasonable  value  regardless  of  the  cost  of  such  prop¬ 
erty  (Alabama  Constitution  of  1901,  Sec.  234). 

Respondent  places  great  reliance  upon  the  decision  in  the 
case  of  Northern  States  Power  Company  v.  Federal  Power 


Commission ,  118  Fed.  (2d)  141,  and  cites  that  decision  |s  es¬ 
tablishing  the  following  principles : 

1.  That  Respondent  has  complete  authority  to  require 

the  disallowed  items  of  cost  to  be  charged  to  [Peti¬ 
tioner ’s  earned  surplus  account  (Respondent’s  brief, 
p.  8).  I 

2.  That  Respondent’s  order  of  November  26,  1940  in 
this  proceeding  merely  carries  to  completion  the  statu¬ 
tory  duty  of  finding  the  cost  of  construction  by  direct¬ 
ing  Petitioner  to  enter  upon  its  books  the  deter¬ 
mined  cost  (Respondent’s  brief,  p.  23). 

3.  That  Respondent’s  order  of  November  26,  1940  does 
not  deprive  Petitioner  of  any  property  but  is  a  jinere 
direction  that  the  record  shall  accord  with  the  facts 

(no. 

4.  That  Petitioner  is  not  entitled  to  a  hearing  op  the 
accounting  disposition  of  the  disallowed  iten^s  of 
claimed  cost  (Respondent’s  brief,  p.  25). 

The  Northern  States  Tower  Company  case  is  n<j)t  in 
point  and  does  not  support  Respondent’s  argument  iuj  this 
case.  That  case  is  entirely  unlike  the  one  at  bar  in  several 
aspects.  In  the  Northern  States  case  the  Petitioner!  had 
stipulated  that  the  amounts  sought  to  be  disposed  of  b^  the 
Respondent  vrere  improper  items  of  cost  and  did  not  repre¬ 
sent  any  capital  assets.  This  fact  being  admitted^  the 
court  held  that  Respondent  had  authority  to  requir^  the 
disposition  of  the  amount  which  admittedly  did  not  repre¬ 
sent  any  capital  assets.  Thus  the  items  there  in  question 
represented  neither  cost  nor  value.  In  the  case  at  baij,  the 
Respondent  orders  the  removal  of  items  of  cost  from  the  ac¬ 
counts  of  Petitioner  although  there  has  been  no  findidg  by 
Respondent  that  such  items  do  not  represent  true  increments 
of  value.  Furthermore,  although  not  apparent  from  a  Read¬ 
ing  of  the  opinion  of  the  court  in  the  Northern  States  [?ase, 
Respondent  had,  in  that  case,  granted  Petitioner  a  hearing 


18 


concerning  the  merits  of  the  accounting  phases  of  the  order 
directing  Petitioner  to  charge  the  amount  in  question  to  its 
surplus  accounts.  At  that  hearing  both  Petitioner  and  Re¬ 
spondent’s  staff  introduced  expert  testimony  concerning 
the  merits  of  the  accounting  phases  of  that  order.  After 
such  hearing,  based  upon  the  evidence  submitted  in  the 
hearing,  Respondent  found  as  a  fact  that  proper  account¬ 
ing  required  the  elimination  of  the  amount  in  question  from 
the  capital  accounts  of  Northern  States  Company  and  the 
charging  of  such  amount  to  its  surplus  account.  Indeed, 
Respondent’s  counsel  in  its  brief  before  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  in  the 
Northern  States  case  urged  that  such  hearing  had  been 
granted,  that  evidence  had  been  heard,  that  the  Re¬ 
spondent  had  found  that  proper  accounting  required  the 
charging  of  the  amount  in  question  to  the  surplus  account 
of  Northern  States  Company,  and  that  Respondent’s  find¬ 
ing  was  supported  by  substantial  evidence  of  record.  (App. 
this  brief,  p.  38.) 

Thus,  unlike  the  Northern  States  case,  Respondent’s  or¬ 
der  of  November  26, 1940  is  not  a  “  direction  that  the  record 
shall  accord  with  the  facts”,  as  is  insisted  by  Respondent. 
The  facts  with  which  the  record  was  being  made  to  accord 
in  that  case  were  (1)  the  admitted  fact  that  the  amount  in 
question  did  not  represent  any  capital  asset  and  thus 
neither  cost  nor  value,  and  (2)  the  fact  found  by  Re¬ 
spondent,  upon  the  evidence  submitted  in  hearing,  that  cor¬ 
rect  accounting  practice  required  the  charging  of  such 
amount  to  the  surplus  of  the  Northern  States  Company.  In 
a  footnote  to  its  opinion  after  hearing  on  the  accounting 
questions  in  the  Northern  States  case  Respondent  stated 
that  applications  for  rehearing  raising  substantially  the 
same  questions  had  been  filed  in  other  cases  and  that  such 
applications  for  rehearing  were  not  acted  upon  and  were, 
therefore,  denied.  In  the  Matter  of  Northern  States  Power 
Company — Project  No.  108,  F.  P.  C.  Opinion  No.  21 -B,  p. 
3.  In  short,  having  given  one  licensee  a  hearing  on  the  ac¬ 
counting  disposition  of  items  of  costs  admitted  not  to  rep- 
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resent  any  capital  assets  of  that  licensee,  and  having  deter¬ 
mined  from  the  evidence  submitted  in  hearing  that  proper 
accounting  required  the  amount  in  controversy  to  be 
charged  to  that  licensee’s  surplus  accounts,  Respondent 
then  says  it  is  justified  in  ordering  all  licensees,  without 
benefit  of  hearing,  to  eliminate  from  their  capital  accounts 
amounts  which  do  not,  in  Respondent’s  opinion,  represent 
actual  legitimate  original  cost  regardless  of  whether  <^r  not 
such  items  represent  a  true  increment  of  value.  The  hear¬ 
ing  granted  to  one  licensee  cannot  possibly  serve  as  a  hear¬ 
ing  to  all  licensees. 

In  its  decision  in  Northern  States  Power  Company  v. 
Federal  Poiver  Commission,  118  Fed.  (2d)  141,  the  pourt 
stated  that  the  Petitioner’s  insistence  was  “that  the  Com¬ 
mission  has  no  power  to  direct  that  items  of  cost  admittedly 
not  a  part  of  its  net  investment  be  stricken  from  its  bo^ks  of 
account.”  (p.  143)  In  answer  to  this  it  was  the  court’s 
opinion  that  “It  is  only  reasonable  that,  in  order  properly 
to  perform  its  duties,  the  Commission  may  direct  elimina¬ 
tion  of  items  found  not  to  constitute  real  assets  and  estab¬ 
lish  uniform  accounting.”  (Ib.)  Again,  “The  Conimis- 
sion  is  granted  by  Congress  the  right  to  determine  the 
value  of  the  assets.  ...  In  other  words,  the  items  excluded 
are,  under  the  finding  and  order  of  the  Commission  dnap- 
pealed  from,  not  properly  part  of  the  legitimate  cost),  not 
real  assets.”  (p.  144)  Further,  uThe  record  before  us  is 
devoid  of  evidence  that  the  items  eliminated  and  directed 
to  he  charged  against  surplus  constitute  real  assets.”  (Ib.) 
The  decision  of  the  court  merely  stands  for  the  proposition 
that  “strike  off  of  an  amount  should  be  approved  whdre  it 
appears  to  be  a  fictitious  or  paper  increment”.  (Ib.)  ! 

That  the  items  of  cost  disallowed  in  the  Northern  Siates 
Poiver  Company  case  were  not  proper  items  of  cost  and  did 
not  represent  any  capital  asset  was  admitted.  An  analysis 
of  the  items  of  cost  disallowed  by  Respondent  in  the  North¬ 
ern  States  Power  Company  case  reveals  that  there! was 
not  a  single  item  which,  if  not  a  proper  item  of  actual  legit¬ 
imate  original  cost,  could  be  said  to  represent  any  capital 
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asset  owned  by  that  Company  or  to  be  a  “true  increment  of 
value  ’  \  Without  attempting  to  review  all  the  items  of  cost 
disallowed  in  the  Northern  States  case,  Petitioner  would 
point  out  that  such  items  represented  expenditures  of  the 
following  nature:  Taxes,  credit  for  timber  sales,  expenses 
in  unsuccessful  attempt  to  obtain  enactment  of  certain  leg¬ 
islation,  unnecessary  road  relocations,  legal  damages,  pur¬ 
chasing  department  services,  auto  expenses,  telephone  ex¬ 
penses,  management  fees,  superintendent’s  fees,  interest, 
and  land  cost  in  excess  of  stipulated  reasonable  cost  (value). 
Attention  is  directed  to  the  decisions  of  Respondent  in  In 
Re  Northern  States  Power  Company,  F.  P.  C.  Reports  Vol. 
1,  pp.  329-597.  It  may  readily  be  seen  wiiat  the  court  meant 
in  saying  that  such  items  could  not  be  said  to  represent  any 
actual  assets. 

Petitioner  submits  that  the  decision  in  the  case  of  North¬ 
ern  States  Power  Company  v.  Federal  Power  Commission, 
118  Fed.  (2d)  141,  is  clearly  distinguishable,  in  that  the 
disallowance  of  the  items  of  claimed  cost  was  not  in  dispute, 
such  items  were  admittedly  not  a  proper  part  of  project 
cost,  that  such  items  admittedly  did  not  represent  any  ac¬ 
tual  asset  or  true  increment  of  value,  and  that,  in  face  of 
all  this,  the  Petitioner  was  granted  a  hearing  with  respect 
to  the  accounting  disposition  of  the  disallowed  items  of 
claimed  cost. 


IV. 

Petitioner  Has  Been  Denied  Due  Process  of  Law. 

It  is  argued  by  Respondent  that  its  order  of  November 
26,  1940  merely  directs  w’hat  Petitioner,  under  established 
principles  of  correct  accounting,  w’ould  necessarily  have  had 
to  do  in  complying  with  the  original  orders  and  that  “this 
was  recognized  by  Petitioner’s  accounting  witness  when  he 
testified  in  the  suit  to  enjoin  the  enforcement”.  (Respon¬ 
dent’s  Brief,  pp.  8,  25.)  Suffice  it  to  say  that  a  reading  of  all 
of  the  testimony  of  the  witness  ( Jno.  W.  Muir)  referred  to, 
rather  than  an  isolated  portion  of  a  single  sentence,  will  re- 
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veal  that  the  witness  was  testifying  as  to  the  cost  bf  com¬ 
piling  a  separate  set  of  accounts  for  the  Mitchell  Dam 
project  alone  as  distinguished  from  the  general  accounts  of 
Petitioner.  The  present  question  was  not  then  in  is^ue ;  no 
suggestion  had  been  made  that  it  would  be  considered  by  the 
Commission,  and  obviously  the  witness,  Muir,  did  ilot  ad¬ 
dress  himself  to  it. 

It  is  likewise  argued  by  Respondent  that  in  answer  to  its 
order  to  show  cause  why  the  order  of  November  2(j>,  1940 
should  not  be  made  effective  and  to  submit  proposed  disposi¬ 
tion  of  the  disallowed  items  of  cost,  that  Petitioner  did 
neither.  It  is  stated  that  Petitioner  proffered  no  accounting 
or  other  testimony  and  admitted  that  it  could  not  presently 
propose  any  accounting  treatment  for  the  disposition!  of  the 
disallowed  items  (Respondent’s  Brief,  pp.  8,  25-26).!  This 
argument  by  Respondent  fails  to  recognize  that  the  question 
is  not  what  Petitioner  did  or  did  not  do  in  answer  to  the  or¬ 
der  of  Respondent,  but  whether  the  procedure  adopted  and 
followed  by  Respondent  constituted  the  hearing  to  which 
Petitioner  is  entitled.  (Petitioner’s  Main  Brief,  pp.  ^9-80.) 

i 

“.  .  .  The  right  to  a  hearing  embraces  not  olily  the 
right  to  present  evidence  but  also  a  reasonable  Oppor¬ 
tunity  to  know  the  claims  of  the  opposing  party  hnd  to 
meet  them.  The  right  to  submit  argument  implies  that 
opportunity;  otherwise  the  right  may  be  but  a  barren 
one.  Those  who  are  brought  into  contest  with  thq  Gov¬ 
ernment  in  a  quasi-judicial  imoceeding  aimed  the 
control  of  their  activities  are  entitled  to  be  fairly  ad¬ 
vised  of  what  the  Government  proposes  and  to  be!  heard 
upon  its  proposals  before  it  issues  its  final  comnjand.” 

Morgan  v.  United  States,  304  U.  S.  1,  1S-19,  82jL.  ed. 

1129. 

Respondent  ignores  the  fact  that  the  order  referred  to  was 
entered  denying  Petitioner’s  application  for  rehearing  and 
in  such  application  Petitioner  prayed  that,  if  the  errors 
therein  assigned  were  not  corrected,  it  be  given  notice  of 
and  afforded  a  hearing  with  respect  to  the  proper  accounting 
practice  to  be  followed,  including  evidence  as  to  the  impro¬ 
priety  of  the  requirements  of  said  order  of  November  26, 
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1940  (Petitioner’s  App.,  p.  27).  The  requested  hearing  was 
denied  to  Petitioner  by  Respondent’s  order  of  January  21, 

1941  (Petitioner’s  App.,  p.  29).  Petitioner  was  denied  op¬ 
portunity  of  proffering  testimony  and  opportunity  for  hear¬ 
ing.  In  answer  to  the  order  of  January  21, 1941,  Petitioner 
made  clear  its  legal  position.  In  such  answer  Petitioner 
stated  that  it  proposed  to  petition  for  review  of  such  order 
and  that  it  did  not  construe  the  order  as  requiring  it  to  sub¬ 
mit  proposed  accounting  treatment  based  upon  the  hypothe¬ 
sis,  that  the  disallowance  of  such  items  would  be  affirmed 
by  the  court.  Petitioner  then  stated  that  *  ‘  subject  to  further 
instructions  by  the  Commission,  Licensee  makes  no  answer 
based  upon  such  hypothesis”  (Petitioner’s  App.,  p.  39). 
No  further  instructions  from  Respondent  were  forthcoming. 
Further,  in  said  answer  Petitioner  pointed  out  that  the 
order  of  November  26,  1940  purported  to  deal  with  Peti¬ 
tioner’s  accounts  as  a  whole  and  related  to  the  financial  his¬ 
tory  and  present  status  of  the  present  company,  all  of  which 
matters  are  to  be  properly  considered  in  any  accounting 
treatment  of  the  disallowed  items  of  cost  and  which  could 
have  been  fully  explored  in  this  or  another  proceeding  had 
Petitioner’s  prayer  for  a  hearing  been  granted. 

In  its  main  brief,  at  pages  78-82,  Petitioner  points  out  that 
it  has  been  denied  hearing  and  due  process  of  law.  It  should 
have  been  sufficient  answer  to  Respondent’s  order  to  show 
cause  why  its  previous  order  should  not  be  made  effective, 
that  such  previous  order  was  void,  having  been  entered  con¬ 
trary  to  specific  statutory  requirements  and  fundamental 
law.  That  the  order  results  in  a  denial  of  due  process  and 
a  deprivation  of  property  without  just  compensation,  should, 
as  a  matter  of  law,  be  a  sufficient  answer  to  such  inquiry  as 
to  why  such  order  should  not  be  enforced.  We  are  not  here 
concerned  with  the  ultimate  merits  of  the  respective  claims 
by  Petitioner  and  Respondent  as  to  the  correctness  of  the 
disallowance  of  cost  and  the  accounting  disposition  of  the 
amounts  disallowed,  but  with  the  fundamental  right  of  no¬ 
tice  and  hearing  before  condemnation.  Nottehaum  v.  Leckie, 
31  F.  (2d)  556,  560.  Respondent,  having  entered  an  order 
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in  violation  of  the  provisions  of  tlie  very  statute  to  wjhich  it 
owes  its  existence,  and  contrary  to  all  fundamental  lqw,  by 
its  order  of  January  21,  1941  sought  to  require  Petitioner, 
by  an  ex  parte  showing,  to  undo  that  which  was  invalid  from 
the  beginning.  It  sought  by  this  vain  subsequent  jact  to 
breathe  life  into  the  dead  body  of  this  order  of  November 
26, 1940.  In  the  case  of  In  Re  Rosser,  101  F.  562,  afljer  the 
examination  of  a  bankrupt  and  other  witnesses  concerning 
his  estate,  an  order  was  made  by  the  referee  requiring  the 
bankrupt  to  pay  to  his  trustee  a  sum  of  money  alleged  to  be 
in  his  possession.  The  bankrupt  had  received  no  noticje  that 
the  examination,  or  the  testimony  taken  thereat  rwould 
be  used  to  obtain  such  an  order,  nor  wms  he  notified  that  such 
order  was  contemplated  or  had  been  applied  for  and  wqs  not 
given  an  opportunity  to  show  cause  before  its  entry.j  The 
order  having  been  entered  and  the  bankrupt  not  obeying, 
the  trustee  moved  to  punish  for  contempt.  Notice  qf  this 
motion  was  given  to  the  bankrupt  and  he  answered,  alleging 
his  want  of  notice,  want  of  opportunity  to  defend  and  [pray¬ 
ing  that  the  proceeding  be  dismissed  or  that  he  be  givjen  an 
opportunity  to  introduce  evidence  that  he  was  unalple  to 
comply  with  the  order.  The  court  refused  this  prayer  but 
offered  the  bankrupt  an  opportunity  to  be  cross-examined 
on  his  previous  testimony.  The  bankrupt  answered  tljat  he 
had  disposed  of  the  money  and  declined  to  be  cross-exam¬ 
ined.  The  court  held  that  the  order  entered  by  the  rejferee 
directing  the  bankrupt  to  pay  the  sum  of  money  to  his  trus¬ 
tee  was  void  for  want  of  notice  to  the  bankrupt  and  oppor¬ 
tunity  to  defend  against  it  and  that  the  defect  was  not  cured 
by  the  subsequent  proceedings  (pp.  567-570). 

Respondent  has  considered  without  notice,  condemned 
without  hearing,  found  -without  evidence,  and  rendered  judg¬ 
ment  without  trial.  The  subsequent  device  used  by  Respon¬ 
dent  in  an  effort  to  extract  the  vice  of  its  order  was  with¬ 
out  effect  and  cannot  be  considered  the  notice  and  oppor¬ 
tunity  for  hearing  to  which  Petitioner  is  entitled.  The  de¬ 
nial  of  Petitioner’s  prayer  that  it  be  afforded  a  hearing 
amounted  to  a  command  of  Respondent  that,  notwithsijand- 
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ing  Petitioner’s  prayer,  Petitioner  must  make  the  specified 
charges  against  its  surplus  account  as  specified  in  the  order. 
Baltimore  <&  Ohio  R.  R.  Co.  v.  U.  S.,  298  U.  S.  349,  363,  371, 
80  L.  ed.  1209. 

Respondent  apparently  feels  that  it  is  not  required  to 
grant  a  hearing,  nor  to  consider  evidence  upon  the  question 
of  the  proper  accounting  treatment  of  the  disallowed  items 
of  claimed  cost.  The  case  of  American  Telephone  &  Tele¬ 
graph  Co.  v.  U .  S.  299  U.  S.  232,  240,  81  L.  ed.  142,  150,  is 
relied  upon  by  Respondent.  Petitioner  directed  this  court’s 
attention  to  that  decision  in  its  main  brief  at  page  68  and 
submits  that  this  case  establishes  that  Respondent  is  with¬ 
out  authority  to  compel  Petitioner  to  write  off  of  its  books 
a  true  increment  of  value.  Furthermore,  such  decision  does 
not  support  Respondent’s  argument.  It  is  to  be  remem¬ 
bered  that  the  statute  under  which  Respondent  purports 
to  act  provides  that  “the  Commission,  after  notice  and  op¬ 
portunity  for  hearing ,  may  determine  by  order  the  accounts 
in  which  particular  outlays  and  receipts  may  be  entered, 
charged,  or  credited”.  Section  213  Federal  Power  Act,  49 
Stat.  854,  Title  16  U.  S.  C.  A.  Sec.  825(a).  Account  No. 
100.4  of  the  Federal  Communications  Commission’s  System 
of  Accounts,  under  consideration  in  the  cited  case,  is  the 
account  in  which  is  recorded  the  difference  between  “ac¬ 
tual  cost  to  the  party  first  devoting  properties  to  public 
service”  and  the  cost  or  investment  of  the  accounting  util¬ 
ity  in  such  property.  The  court  held  that  the  amounts  re¬ 
corded  in  that  account  would  not  be  written  off  if  the  dif¬ 
ference  between  original  cost  and  the  cost  or  investment  of 
the  accounting  utility  was  a  true  increment  of  value  and 
only  such  amounts  would  be  written  off  as  appeared  to  be 
fictitious  or  paper  increment  (pp.  240-241).  The  court  fur¬ 
ther  said  that  the  amount  in  such  account  was  to  be  classi¬ 
fied  provisionally  as  a  true  investment  and  “What  disposi¬ 
tion  of  their  content  may  afterwards  be  suitable  upon  dis¬ 
covery  that  particular  items  have  been  carried  at  an  exces¬ 
sive  figure  must  depend  upon  evidentuary  circumstances, 
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difficult  to  define  or  catalogue  in  advance  of  the  event.” 
(p.  242)  | 

Respondent  advances  the  argument  that  its  order  re¬ 
quiring  the  removal  of  the  disallowed  items  of  claimedj  cost 
from  Petitioner’s  capital  accounts  as  a  whole  and  the  charg¬ 
ing  thereof  to  its  earned  surplus  account  does  not  involve 
any  confiscation  or  “deprivation  of  property”  but  ‘fis  a 
declaration  that  the  record  shall  accord  with  the  facts’’, 
citing  Northern  States  Power  Co.  v.  Federal  Power  Com¬ 
mission,  118  F.  (2d)  141  (Respondent’s  Brief,  p.  23).  Peti¬ 
tioner  has  heretofore  pointed  out  that,  contrary  to;  the 
Northern  States  Power  Co.  case,  Respondent’s  orddr  of 
November  26, 1940  is  far  from  a  declaration  that  the  rebord 
shall  accord  with  the  facts  in  this  case.  It  is  said  that  Peti¬ 
tioner  will  own  just  as  much  property,  the  same  amount  of 
cash  and  other  assets,  after  it  has  complied  with  the  o^der 
as  it  does  now,  but  that  its  accounts  will  no  longer  be  in¬ 
flated.  It  is  then  urged  that  the  interest  of  consumers}  se¬ 
curity  holders  and  regulatory  commissions  in  the  removal 
of  such  inflation  was  recognized  by  this  court  when  it  stayed 
Respondent ’s  order  pending  review.  This  court,  by  its  itay 
order,  of  course,  did  not  hold  that  Petitioner’s  property 
accounts  were  inflated.  It  is  true  that  Petitioner,  if  it  com¬ 
plies  with  Respondent’s  order,  will  own  just  as  much  prop¬ 
erty,  the  same  amount  of  cash  and  other  assets  as  it  does 
now.  In  the  sense  of  a  physical  appropriation  of  Petition¬ 
er’s  property  by  Respondent,  it  is  true  there  would  be  no 
“deprivation  of  property”.  However,  the  practical  effect 
of  compliance  with  Respondent’s  order  would  be  to  greatly 
restrict  the  use  to  which  Petitioner  can  put  its  property 
by  compelling  Petitioner  to  show  to  the  consumer,  the  pub¬ 
lic,  and  regulatory  bodies,  a  false  and  low  value  on  its 
properties.  A  compulsory  understatement  of  such  value 
is  as  much  a  deprivation  of  Petitioner’s  property  as  an 
overstatement  is  against  the  interest  of  consumers,  security 
holders  and  regulatory  commissions.  If,  as  Respondent 
argues,  an  inflated  surplus  account  tends  toward  a  declara¬ 
tion  of  dividends  out  of  capital,  then  conversely,  an  im- 
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properly  deflated  statement  of  surplus  tends  to  prevent  the 
declaration  of  dividends  out  of  funds  properly  available 
for  the  same.  If  an  inflated  statement  of  surplus  tends  to 
mislead  investors,  then  obviously  compelling  an  improper 
understatement  of  surplus  tends  to  repel  investors  and  de¬ 
preciate  the  real  value  of  the  securities  held  by  present 
investors.  Petitioner  does  not  see  how  it  can  seriously  be 
argued  that  its  earned  surplus  account  is  nothing  but  an 
ink  figure  on  paper  subject  to  being  tossed  about  and 
changed  at  the  whim  and  fancy  of  Respondent  without  Pe¬ 
titioner  suffering  irreparable  loss  or  being  “deprived”  of 
its  property  in  the  legal  sense  of  that  term. 

“However,  the  right  of  the  carrier  to  maintain  its 
present  suit  may  be  based  on  another  ground.  The 
order  complained  of  requires  the  carrier  to  keep  its 
accounts  in  a  particular  manner,  and,  in  effect,  if  its 
contention  is  sound,  denies  it  the  right  to  maintain  its 
equipment  out  of  earnings,  requires  it  artificially  to 
inflate  and  enlarge  its  investment  and  decrease  its  in¬ 
come  accounts,  and  keep  its  books  upon  an  unreal  and 
untrue  basis.  The  only  ground  upon  which  it  can  he 
said  that  the  carrier  suffers  no  legal  injury  as  a  result 
of  an  order  having  such  effect ,  is  that  mere  accounting 
entries  are  involved  and  that,  in  the  absence  of  immedi¬ 
ate  pecuniary  or  other  damage,  no  legal  injury  can  re¬ 
sult.  The  law ,  however,  is  otherwise.  The  decisions 
recognize  that  the  right  to  maintain  a  reasonable  sys¬ 
tem  of  accounting  is  in  itself  a  legal  right  the  depriva¬ 
tion  of  which  will  entitle  a  carrier  to  relief,  if  it  can 
show  that  the  order  complained  of  exceeds  the  com¬ 
mission’s  authority  or  is  'wholly  arbitrary  or  unrea¬ 
sonable.  See  I.  C.  C.  v.  Goodrich  Transit  Co.,  224  U.  S. 
194,  32  S.  Ct.  436,  56  L.  Ed.  729;  Kansas  City  So.  Rv. 
Co.  v.  U.  S.,  231  U.  S.  423,  34  S.  Ct.,  125,  58  L.  Ed.  296; 
52  L.  R.  A.  (N.  S.)  1;  also  opinion  below  (Com.  Ct.) 
204  F.  641,  644;  Norfolk  &  Western  Ry.  Co.  v.  U.  S., 
287  U.  S.  134, 143,  53  S.  Ct.  52,  77  L.  Ed.  218.  In  these 
cases  the  courts  took  jurisdiction  and  reviewed  on  their 
merits  orders  requiring  a  particular  method  of  ac¬ 
counting.”  (Emphasis  supplied.) 

Chesapeake  &  0.  Ry.  Co.  v.  United  States,  5  F.  Supp. 
7, 10. 
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The  surplus  account  of  a  company  is  of  high  importance 
in  establishing  and  maintaining  a  basis  of  credit  and  iti  as¬ 
suring  payment  to  security  holders  and  creditors  of  their 
just  dues.  Even  if  it  were  proper  to  make  so  large  j  and 
drastic  a  charge  against  surplus,  as  here  directed,  t^ere 
may  be  other  means  of  dealing  with  the  item  (of  $3,500,000) 
if  finally  held  not  to  be  an  asset  to  be  retained  in  plant  ac¬ 
count.  For  instance,  the  Federal  Power  Commission,  in  its 
very  recent  case  of  Northwestern  Electric  Co.  (F.  p.  C. 
Opinion  56,  dated  Dec.  6,  1940)  held  that  items  ther<»  in¬ 
volved  should  be  amortized  out  of  future  earnings  over 
a  period  of  years.  That  order  was  made  at  the  end 
of  an  extensive  hearing  before  the  Commission  on  i  the 
question  of  the  proper  accounting  practice,  in  the  cojirse 
of  which  the  Commission  and  the  company  presented  testi¬ 
mony.  That  case  is  now  pending  on  appeal  before  the  pir- 
cuit  Court  of  Appeals  for  the  Ninth  Circuit. 

i 

V 

v* 

Respondent  is  Without  Jurisdiction  Over  the  General  Cor¬ 
porate  Accounts  and  Records  of  Petitioner. 

I 

In  its  main  brief  at  pages  71-75  Petitioner  pointed  lout 
that  Respondent’s  Uniform  System  of  Accounts  Prescribed 
for  Public  Utilities  and  Licensees,  Revised  to  December  j  31, 
1936  pursuant  to  the  authority  granted  by  the  Federal 
Power  Act  of  1935,  has  no  application  to  Petitioner’s  iac- 
counts  as  a  whole  and  that  Respondent  is  without  jurisdic¬ 
tion  over  Petitioner’s  books,  accounts  and  records. 

This  argument  was  based  upon  two  premises :  First,  that 
the  “cost”  accounting  basis  for  the  project  in  question  wias, 
by  express  provision  of  statute,  that  prescribed  in  the  ]En- 
terstate  Commerce  Commission’s  Classification  of  19jL4; 
and,  second,  that  it  was  the  express  intention  of  Congress 
in  both  the  Federal  Water  Power  Act  of  1920  and  the  Fed¬ 
eral  Power  Act  of  1935  to  limit  the  authority  and  jurisdic¬ 
tion  of  Respondent  over  Petitioner’s  accounts  to  those  mht- 
ters  not  subject  to  regulation  by  the  State  of  Alabama. 

i 

i 
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A. 

Respondent  is  without  authority  to  substitute  its  deter¬ 
mination  of  actual  legitimate  original  cost  of  a  specific 
project  for  the  amounts  in  petitioner’s  capital  accounts 
as  of  today. 

The  only  definition  of  cost  found  in  either  the  Federal 
Water  Power  Act  of  1920  or  the  Federal  Power  Act  of  1935 
is  in  Section  3  (13),  where  cost  is  defined  as  that  defined 
and  interpreted  in  the  Interstate  Commerce  Commission’s 
Classification  of  Accounts,  issue  of  1914.  No  where  in  either 
of  the  acts,  nor  in  the  Interstate  Commerce  Commission’s 
Classification  of  Accounts,  is  there  any  provision  author¬ 
izing  Respondent  to  ignore  true  increments  of  value  as 
reflected  in  Petitioner’s  accounts  and  substitute  therefor  a 
purported  determination  of  actual  legitimate  original  cost 
for  the  purposes  of  a  particular  statute.  Indeed,  the  statute 
under  which  Respondent  purports  to  act  expressly  pro¬ 
vides  that  property  rights  accruing  prior  to  June  10,  1920 
are  not  to  be  affected  by  the  act  (Section  23).  The  greater 
portion  of  the  amount  with  which  Respondent’s  order  of 
November  26,  1940  is  concerned  represents  bona  fide  in¬ 
vestment  by  Petitioner’s  predecessors  long  prior  to  the  en¬ 
actment  of  the  Federal  Water  Power  Act.  Every  dollar 
of  such  investment  reflected  in  Petitioner’s  capital  accounts 
represents  a  true  increment  of  value.  As  a  result  of  such 
legitimate  capitalization  millions  of  dollars  have  been  in¬ 
vested  by  the  public,  Petitioner’s  securities  have  been  dealt 
with  by  the  public  for  many  years  in  reliance  thereon,  and 
those  vested  capital  rights  should  not  be  disturbed.  Will- 
cox  v.  Consolidated  Gas  Company ,  212  U.  S.  19  (53  L.  ed. 
382). 

The  Interstate  Commerce  Commission’s  Classification  of 
1914  is  made  the  criterion  of  cost  accounting  and  such 
classification  of  accounts,  and  all  subsequent  acts  of  the 
Interstate  Commerce  Commission  thereunder  contain  noth¬ 
ing  indicating  an  intention  to  make  retroactive  the  account- 


I 

I 


ing  system  adopted,  so  as  to  affect  vested  rights.  Ail  ex¬ 
amination  of  the  Interstate  Commerce  Commission’s 
Classification  of  Investment  in  Road  and  Equipment  of 
Steam  Roads,  issue  of  1914,  reveals  that  in  its  general  in¬ 
structions  and  the  text  of  the  various  accounts  therein  pre¬ 
scribed  the  Commission  was  not  attempting  to  make  retro¬ 
active  the  accounting  system  adopted,  nor  was  it  attempt¬ 
ing  a  reaccounting  of  vested  capital  values.  The  staitute 
under  which  Respondent  makes  its  purported  classification, 
and  attempts  to  substitute  its  determination  of  actual  Orig¬ 
inal  legitimate  cost  for  true  values,  even  more  strictly  limits 
Respondent’s  authority  than  did  the  act  limit  the  Inter¬ 
state  Commerce  Commission’s  authority  (Section  23).  Ijven 
in  the  absence  of  Section  23  of  the  Federal  Water  Poorer 
Act  the  comprehensive  and  plenary  jurisdiction  conferred 
upon  the  Interstate  Commerce  Commission  is  in  no  Vay 
comparable  to  the  restricted  jurisdiction  conferred  u|pon 
Respondent  with  respect  to  electric  public  utilities  and  li¬ 
censees.  The  Interstate  Commerce  Act  vested  “a  single 
administrative,  initiative  and  primary  control  over  Ithe 
transportation  facilities  and  systems  of  this  country”  in  I  the 
Interstate  Commerce  Commission.  Proctor  &  Gamble  Com¬ 
pany  v.  United  States,  225  U.  S.  282,  296,  (56  L.  ed.  109l). 
As  a  result  thereof  the  Interstate  Commerce  Commission 
has  been  held  to  have  authority  to  prescribe  a  uniform  Sys¬ 
tem  of  accounts  for  all  transportation  companies  subject 
to  the  act,  and  to  compel  such  companies  to  adopt  that  Sys¬ 
tem  even  for  their  purely  intrastate  business.  Interstate 
Commerce  Commission  v.  Goodrich  Transit  Company,  224 
U.  S.  194  (56  L.  ed.  729).  On  the  contrary,  the  intent  of  the 
Federal  Water  Power  Act  and  the  Federal  Power  Act  is 
to  deny  to  Respondent  the  right  to  encroach  upon  the  field 
of  jurisdiction  properly  reserved  to  the  states. 

The  authority  conferred  upon  Respondent  by  the  Federal 
Water  Power  Act  and  the  Federal  Power  Act  is  far  lpss 
comprehensive  than  those  powers  bestowed  upon  the  com- 

i 

I 
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missions  by  the  Interstate  Commerce  Act  and  the  Com¬ 
munications  Act  of  1934.  Respondent,  however,  is  the  only 
regulatory  commission  that  has  ever  assumed  the  power 
or  authority  to  require  the  elimination  of  true  increments 
of  value  from  books  of  accounts. 

In  its  main  brief  Petitioner  has  pointed  out  that  the 
elimination  of  true  increments  of  values  from  book  cost  has 
been  condemned  by  the  courts  (Petitioner’s  brief,  pp.  68-69). 
To  so  argue  does  not  necessarily  mean  that  Respondent  has 
no  authority  or  jurisdiction  to  determine  actual  legitimate 
original  cost  for  the  purposes  of  the  Federal  Water  Power 
Act.  Even  if  such  authority  in  Respondent  be  admitted,  it 
does  not  follow  that  Respondent  may  order  removed  from 
Petitioner’s  present  day  general  capital  accounts  the  dif¬ 
ference  between  such  determination  and  the  cost  reflected 
by  Petitioner’s  books.  On  the  contrary,  it  has  been  held 
that  even  though  a  regulatory  commission  may  desire  in¬ 
formation  to  enable  it  to  proceed  against  corporations 
which  it  believes  have  inflated  entries  in  their  fixed  capital 
accounts,  and,  in  connection  therewith,  information  as  to 
original  cost,  such  regulatory  commission  may  not  require 
that  losses  which  have  not  been  suffered  be  shown  on  the 
books  of  the  corporation. 

“.  .  .  .  It  may  desire  information  to  enable  it  to 
proceed  against  corporations  which  it  believes  have  in¬ 
flated  entries  in  their  fixed  capital  accounts  through 
inter-company  transactions,  and  in  connection  there¬ 
with,  information  as  to  original  cost  to  the  predecessor 
utility  corporation.  It  could  require  that  these  facts  be 
recorded  in  an  account  or  memorandum  disconnected 
from  the  fixed  capital  account,  and  thus  avoid  the  un¬ 
constitutional  requirement  that  losses  which  had  not 
been  suffered  be  shown  on  the  books.  The  petitioners 
argue,  and  with  high  judicial  authority,  that  the  books 
of  a  utility  corporation  are  not  kept  solely  for  the  in¬ 
formation  or  benefit  of  the  commission.  That  stock¬ 
holders,  bond  owners,  the  investing  public  and  rate 
payers  are  interested ;  also,  that  corporate  financing  is 
done  upon  the  basis  of  book  values.  Norfolk  &  West¬ 
ern  R.  Co.  v.  United  States  et  al.  (D.  C.)  52  F.  (2d) 


31 


i 

i 

I 


i 
I 

I 

i 

967.  That  to  be  required  to  show  a  loss  on  the  books 
when  none  has  been  suffered  is  arbitrary.  Many  of  the 
fixed  capital  accounts  ordered  to  be  redistributed  icon- 
tain  entries  reflecting  purchases  from  predecejssor 
utilities  that  were  approved  by  the  commission  land 
other  entries  concerning  consolidation  and  purchases 
which  have  been  approved  by  courts,  including  the!  Su¬ 
preme  Court  of  the  United  States.  These  entries! are 
not  made  upon  the  basis  of  ‘original  cost’  as  the  (join- 
mission  now  seeks  to  define  it.  Financing  has  been 
carried  on  and  transactions  made  on  the  basis  of  tljiese 
figures  as  to  fixed  capital.  A  requirement  that  a  part 
now  be  charged  off  is  confiscatory.”  (Emphasis  sup¬ 
plied.)  | 

New  York  Edison  Company  v.  Maltbic,  244  App. 

Div.  685,  281  N.  Y.  S.  223,  228-9  [affirmed  271  NL  Y. 
103, 2  N.  E.  (2d)  277].  f 

i 

If,  as  insisted  by  Respondent,  the  disclosure  of  actual 
original  legitimate  cost  is  necessary  to  protect  and  pronjote 
the  interests  of  investors  and  consumers,  then  a  segregation 
and  identification  of  such  costs  will  manifestly  serve  such 
purpose.  Respondent  apparently  feels  that,  by  virtue  of!  its 
power  to  prescribe  a  uniform  system  of  accounts,  it  ibay 
require  any  type  of  accounting  transaction,  particularly 
with  reference  to  Petitioner’s  capital  and  surplus  accounts, 
because  mere  accounting  entries  are  involved  ( Respondent ’s 
brief,  pp.  22,  23).  Petitioner  had  heretofore  pointed  but 
that  the  practical  effect  of  Respondent’s  order  of  November 
26,  1940  is  to  deprive  Petitioner  of  its  property  and  dejny 
to  it  due  process  of  law.  It  is  well  recognized  by  judicial 
authorities  that  recorded  values  on  Petitioner’s  books  lof 
accounts  represent  vested  property  rights  and  that  an  ar¬ 
bitrary  disturbance  of  such  entries  may  result  in  the  equiva¬ 
lent  of  deprivation  of  property.  i 

People  ex  rel.  Iroquois  Gas  Corporation  v.  PubMc 

Service  Commission  of  State  of  New  York ,  264  N. 
Y.  17, 189  N.  E.  764;  j 

New  York  Edison  Company  v.  Maltbie,  244  App.  Div. 

685  [Affirmed  271  N.  Y.  103,  2  N.  E.  (2d)  277] ; 

Chesapeake  &  Ohio  Ry.  Co.  v.  United  States ,  5  F. 

Supp.  7. 
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B. 

Respondent  has  no  general  jurisdiction  over  Petitioner’s 

books  of  accounts*. 

In  its  main  brief  Petitioner  pointed  out  that  Respondent’s 
authority  or  jurisdiction  was  limited  to  instances  in  which 
the  matters  sought  to  be  controlled  -were  not  regulated  by 
state  commissions  (Petitioner’s  brief,  pp.  73-75).  Respon¬ 
dent  seeks  to  brush  this  contention  aside  with  a  statement 
found  on  page  23  of  its  brief  that  the  system  of  accounting- 
prescribed  by  Respondent  does  not  preclude  accounting  reg¬ 
ulation  by  the  state  body,  citing  the  case  of  Northern  States 
Power  Company  v.  Federal  Power  Commission ,  118  F.  (2d) 
141.  Petitioner  submits  that  the  question  is  not  whether 
the  system  of  accounts  prescribed  by  Respondent  precludes 
“accounting  regulation  by  the  state  body”  but  the  question 
is  whether  Respondent  has  exceeded  its  statutory  authority. 

In  its  main  brief  at  pages  73-75,  and  supplemental  ap¬ 
pendix  thereto,  Petitioner  set  forth  certain  legislative  his¬ 
tory  showing  clearly  that  there  was  no  congressional  intent 
to  encroach  upon  the  field  of  regulation  reserved  to  the 
states.  To  such  legislative  history  may  be  added  the  fol¬ 
lowing  statement  from  the  Report  of  the  Senate  Committee 
on  Interstate  Commerce  as  a  result  of  its  hearings  on  this 
legislation  (S.  2796): 

“  ‘Section  201 — Subsection  (a)  contains  a  declaration 
of  the  necessity  for  Federal  regulation  and  defines  the 
scope  of  that  regulation.  *  *  *  It  also  declares  the  policy 
of  Congress  to  extend  that  regulation  to  those  matters 
which  cannot  be  regulated  by  the  States  and  to  assist 
the  States  in  the  exercise  of  their  regulatory  powers, 
but  not  to  impair  or  diminish  the  powers  of  any  State 
commission.’  ”  (Report  No.  621,  74th  Congress,  1st 
Session,  p.  48) 

Likewise,  the  provision  of  Article  19  of  the  license  under 
which  this  project  was  constructed  and  is  operated,  limits 
the  jurisdiction  of  Respondent  to  those  matters  not  reg¬ 
ulated  by  the  State  of  Alabama.  (Petitioner’s  App.  p.  68) 
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Petitioner  is  Suffering  Irreparable  Injury  as  a  Result  of  that 
Portion  of  Respondent’s  Order  Directing  the  Charging 
of  the  Disallowed  Items  of  Claimed  Cost  to  Petitioner’s 
Earned  Surplus  Account. 

Since  its  decision  and  order  in  this  case,  the  Respondent 
has  rendered  a  decision  and  entered  an  order  in  another 
case  purporting  to  determine  the  actual  legitimate  original 
cost  of  Petitioner’s  Martin  Dam  Project — No.  349  (F.  P.  C. 
Opinion  No.  64,  dated  July  25,  1941,  released  and  served 
on  Petitioner  October  15,  1941).  In  its  order  in  the  pro¬ 
ceeding  with  respect  to  Martin  Dam,  as  in  this  case,  Respon¬ 
dent  adopted  the  same  course  with  respect  to  accounting 
procedure,  that  is,  Respondent  directed  that  the  items  of 
cost  disallowed  be  charged  against  Petitioner’s  surplus;. 

The  amounts  ordered  charged  to  Petitioner’s  surplus  by 
Respondent’s  order  in  this  case  and  in  the  proceeding  with 
respect  to  Martin  Dam,  together  with  the  necessary  ^nd 
proper  current  charges  to  Petitioner’s  surplus,1  completely 
wfipe  out  Petitioner’s  surplus  and  create  a  deficit  figure. 
Petitioner’s  financial  position  is  thereby  completely  dis¬ 
torted  and  its  right  to  pay  dividends  to  its  preferred  stock¬ 
holders  is  thereby  affected.  The  Company’s  annual  report 
for  the  year  1940  (App.  this  brief,  p.  39)  shows  that  it 
has  outstanding  367,178  shares  of  $5,  $6  and  $7  preferred 
stock.  This  stock  is  held  by  more  than  15,000  men,  women 
and  institutions  in  Alabama  and  other  sections  of  the  United 
States.  Many  of  these  shares  of  stock  have  been  outstand¬ 
ing  for  twenty  years  and  throughout  the  entire  period  thjere 
has  never  been  any  default  in  the  payment  of  dividends;  by 
Petitioner. 

Regardless  of  the  merits  of  Petitioner’s  and  Respondent’s 
contentions  as  to  whether  the  items  ordered  charged  to  Pe- 

l  Pursuant  to  correspondence  between  Federal  Power  Commission  and  j  Pe¬ 
titioner  and  Tho  Commonwealth  and  Southern  Corporation,  Petitioner  jwill 
charge  its  surplus  in  the  amount  of  $1,507,872.22  being  the  loss  on  property 
sold  in  1940  to  Tennessee  Valley  Authority  and  others  or  abandoned  in  Con¬ 
nection  therewith;  which  charge  in  substance  is  in  conformity  with  the  order 
of  Alabama  Public  Service  Commission  dated  May  7,  1941. 
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titioner’s  surplus  were  properly  disallowed,  Petitioner  is 
suffering  and  will  continue  to  suffer  irreparable  injury  so 
long  as  Respondent’s  order  is  left  in  effect  without  a  de¬ 
termination  as  to  the  invalidity  of  the  action  of  Respondent 
with  respect  to  the  accounting  procedure  in  this  matter.  In 
the  interest  of  justice  and  fair  play,  and  in  order  to  protect 
the  property  rights  of  Petitioner  and  its  security  holders, 
Petitioner  respectfully  urges  that  this  court  should  give 
early  indication  of  the  invalidity  of  the  action  of  Respon¬ 
dent  with  respect  to  the  accounting  procedure  in  this  matter, 
to  the  end  that  Petitioner’s  solvency  may  not  be  imperiled 
by  orders  and  acts  of  Respondent  which  are  clearly  illegal. 

INFORMATIVE  STATEMENT. 

In  closing  this  brief,  Petitioner  wishes  to  invite  this 
Court’s  attention  to  certain  statements  contained  in  Re¬ 
spondent’s  opinion  No.  55  (Petitioner’s  App.  pp.  7S1-798) 
and  in  Respondent’s  brief  in  this  cause. 

A. 

The  $7,000,000  par  value  of  stock  issued  to  Alabama  Power 
Company  in  the  1913  merger  was  not  allocated  between 
Lock  12  and  Lock  14. 

In  its  Opinion  No.  55  Respondent  makes  the  following 
assertion : 

“The  important  properties  held  by  the  Alabama 
Power  Company  prior  to  the  merger  of  1913  were  the 
Lock  12  and  Lock  14  dam  sites  on  the  Coosa  River.  The 
Lock  14  site  was  flooded  out  in  the  construction  of  the 
Mitchell  Dam  project  at  Duncan’s  Riffle.  Licensee 
claimed  $3,500,000  in  project  cost  as  the  cost  to  it  of 
the  lands  and  water  rights  included  in  this  project. 
Said  amount,  designated  Undistributed  Fixed  Capital, 
was  an  allocation  to  Lock  14  of  one-half  of  the  $7,000,- 
000  par  value  of  ‘new’  Alabama  Power  Company  stock 
issued  in  1913  merger  for  the  $5,000  par  value  of  ‘  old’ 
Alabama  Power  Company  stock.  In  making  such  allo¬ 
cation,  the  Licensee  assumed  that  the  Lock  12  site  and 
14  site  were  of  equal  value.”  (Petitioner’s  App.  p.  786.) 
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Again  in  Respondent’s  brief  at  page  9  it  is  asserted  that; the 
three  and  one-half  million  dollars  claimed  by  Petitioner 
was  an  allocation  to  Lock  14  of  one-half  of  the  seven  million 
dollars  par  value  of  stock  issued  to  Alabama  Power  Com¬ 
pany  in  the  1913  merger. 

The  statement  that  the  seven  million  dollars  par  valu4  of 
stock  issued  to  Alabama  Power  Company  in  the  1913  merger 
was  allocated  between  Locks  12  and  14  is  erroneous.  The 
three  and  one-half  million  dollars  claimed  by  Petitioned  is 
the  result  of  an  allocation  of  the  seven  million  dollars 
par  value  of  the  stock  issued  to  Alabama  Power  Company 
between  Lock  12  and  Mitchell  Dam  (Petitioner’s  App.  ipp. 
242,  293,  297).  In  making  the  allocation  between  Locls  12 
and  Mitchell  Dam  Petitioner  did  not  ‘  ‘assume”  that  |the 
two  dam  sites  were  of  equal  value. 


B. 

Petitioner’s  allocation  of  the  $7,000,000  par  value  of  stock 
to  Mitchell  Dam  and  Lock  12  was  not  made  on  the  mere 
basis  of  the  number  of  feet  of  head  available  at  each 
site. 

i 

Respondent’s  witness  Coomes  took  the  amount  paid! by 
the  Traction  Company  for  the  stock  of  Alabama  Power 
Company,  Alabama  Power  &  Electric  Company  and  We- 
tumpka  Power  Company,  and  allocated  the  same  to  the  dkm 
sites  controlled  by  those  companies  solely  on  the  basis! of 
the  feet  of  head  available  at  each  dam  site  (Respondent’s 
App.,  pp.  19-24,  35).  Petitioner  objected  to  this  metliod 
of  allocation  and  in  its  opinion  Respondent  answered  Peti¬ 
tioner’s  objection  as  follows: 

‘‘Licensee  objects  to  this  method  of  allocation  butj  it 
suggests  no  other  basis  for  determining  the  Lock  [15 
portion  of  the  consideration  paid  by  the  Traction  Com¬ 
pany  in  1912.  Moreover,  in  the  first  hearing  its  witness 
Tliurlow  testified  that  because  the  potential  head  a|nd 
power  at  Locks  12  and  14  were  approximately  tjbe 
same,  Licensee  considered  said  sites  of  equal  value  and 
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accordingly  allocated  to  Lock  14  one-half  of  the  $7,000,- 
000  par  value  of  stock  issued  in  the  merger  for  the 
‘old’  Alabama  Power  Company  properties.”  (Peti¬ 
tioner’s  App.  p.  793) 

Petitioner  has  already  pointed  out  that  no  allocation  was 
made  between  Locks  12  and  14  as  stated  in  the  above 
quotation.  The  statement  that  Petitioner’s  witness  Thurlow 
testified  that  because  the  potential  head  and  power  at  Locks 
12  and  14  were  approximately  the  same,  Petitioner  consid¬ 
ered  said  sites  of  equal  value  and  accordingly  allocated 
three  and  one-half  million  dollars  to  Lock  14  is  equally 
inaccurate  and  misleading.  No  record  reference  is  given 
in  support  of  this  interpretation  of  Mr.  Thurlow ’s  testi¬ 
mony  and  Petitioner,  accordingly,  must  speculate  as  to 
the  basis  for  such  assertion.  Neither  Petitioner,  nor  any 
of  its  witnesses,  have  anywhere  in  this  record  advocated  the 
allocation  of  the  lump  sum  cost  of  several  dam  sites  to  the 
individual  dam  sites  on  the  basis  of  the  mere  head  availa¬ 
ble  at  each  site.  Mr.  Thurlow  testified  that  the  allocation 
made  by  him  was  the  result  of  detailed  studies  and  was 
based  upon  a  determination  of  the  amount  of  power  avail¬ 
able,  the  logical  installation  at  each  of  the  sites,  based  upon 
the  duration  curve  of  flow  of  the  river  past  the  sites,  the 
cost  of  power,  the  cost  of  the  installation  of  dam  and  power 
plants,  and  other  factors.  His  allocation  may  be  summar¬ 
ized  as  based  upon  a  consideration  of  the  available  power 
at  each  site,  the  cost  of  construction  at  each  site,  the  cost 
of  operation,  and  the  relative  location  with  respect  to  mar¬ 
kets  (Petitioner’s  App.,  pp.  265,  294-309).  In  making  his 
allocation,  Respondent’s  witness  Coomes  considered  noth¬ 
ing  except  the  feet  of  head  available.  His  calculation  was 
made  on  the  advice  of  Respondent’s  counsel  and  the  witness 
never  affirmatively  approved,  or  assumed  any  responsibil¬ 
ity  for,  such  method  of  allocation  from  an  engineering 
standpoint.  Indeed,  Respondent’s  counsel,  in  offering  Mr. 
Coomes  as  a  witness,  stated  that  he  had  been  placed  on  the 
witness  stand  to  show  “the  result  of  nothing  more  than  a 
mathematical  calculation”.  Respondent’s  witness  ignored 
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the  individual  characteristics  of  the  hydro  sites  in  question, 
he  made  no  study  as  to  the  relative  value  of  such  of  thjose 
sites,  he  made  no  study  to  determine  the  particular  prob¬ 
lems  which  would  arise  and  the  construction  cost  thereby 
incurred  with  respect  to  each  of  the  particular  sites,  j  he 
made  no  effort  to  determine  the  amount  of  power  available 
at  each  site.  In  other  words,  he  ignored  every  factor  upon 
which  Petitioner’s  witnesses  based  their  allocation.  Illus¬ 
trative  of  the  fallacy  of  such  method  of  allocation  between 
dam  sites  is  the  amount  allocated  by  the  witness  to  Loclj:  7, 
the  holdings  at  which  site  have  not  been  considered!  of 
sufficient  value  to  justify  development.  Respondent's 
statement  above  quoted,  made  in  attempt  to  bolster  its  Wit¬ 
ness’  testimony  and  his  method  of  allocation  between  vari¬ 
ous  dam  sites,  is  not  supported  by  the  record  in  this  case. 

I 

Respectfully  submitted, 

H.  Cecil  Kilpatrick, 

P.  W.  Turner, 

Walter  Botjlden, 

W.  M.  Moloney, 

Attorneys  for  Petitioner . 
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APPENDIX. 

Excerpts  from  Respondent’s  Brief  in  the  Case  of  Northern 
States  Power  Company,  a  Wisconsin  Corporation,  peti¬ 
tioner,  v.  Federal  Power  Commission,  Respondent 

IN  THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOB  THE  SEVENTH  CIRCUIT.  ! 

“The  Commission  further  found  that  proper  accounting 
requires  that  the  $208,526.72  be  eliminated  from  the  fijxed 
capital  accounts  of  Northern  States  and  charged  to  its  sur¬ 
plus  or  surplus  reserve  accounts.  (R.  181)  i 

“The  Commission’s  finding  is  supported  by  substantial 
evidence  of  record.  The  two  principal  accounting  officers 
of  the  Commission,  -whose  qualifications  as  expert  account¬ 
ants  were  not  questioned,  gave  uncontradicted  evidence 
thereof.  i 

“Charles  W.  Smith,  Chief  of  tne  Bureau  of  Accounts, 
Rates  and  Statistics,  testified  (R.  161) :  j 

“Q.  For  the  purposes  of  my  next  question,  assuine 
the  following  facts  as  an  hypothesis.  First,  that  tihe 
Northern  States  Power  Company  (Wisconsin)  is!  a 
public  utility  and  licensee  under  the  Federal  Powjer 
Act ;  second,  that  in  filing  its  cost  statement  as  a  licensee 
as  of  December  31,  1927,  Northern  States  Power  Com¬ 
pany  (Wisconsin)  claimed  $1,118,797  as  actual  legiti¬ 
mate  original  cost  of  Project  108;  third,  that  an  audit 
was  made  of  the  claimed  cost  and  certain  items  (>f 
claimed  cost  were  questioned  as  not  being  proper  proj¬ 
ect  costs,  and  that  hearings  were  had  to  determine  the 
actual  legitimate  original  cost;  fourth,  that  as  a  result 
of  these  hearings  the  Federal  Power  Commission  de¬ 
termined  that  $910,276.28  represented  the  actual  legiti¬ 
mate  original  project  costs,  and  that  $208,526.72  wa|s 
disallowed;  fifth,  that  no  part  of  the  $208,526.72  disal¬ 
lowed  represent  non-project  property,  what,  in  your 
opinion,  would  be  the  proper  accounting  treatment  tb 
be  pursued  to  record  in  the  accounts  the  item  of  $208,j- 
526.72  disallowed  as  project  cost?  | 

“A.  In  my  opinion  the  only  proper  accounting  treat¬ 
ment  would  be  to  charge  such  an  amount  to  surplus,  oi* 
an  appropriate  surplus  reserve  account. 
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And  at  page  164: 

“Q.  And  have  you  reviewed  the  items  disallowed  by 
the  Commission  in  this  particular  case? 

“A.  I  have. 

“Q.  And  do  you  find  that  any  portion  of  the  amount 
of  $208,000,  plus,  disallowed  represents  non-project 
property? 

“A.  No ;  I  could  not  find  that  any  of  the  items  related 
to  non-project  property.® 

“When  asked  what  would  be  the  effect  of  permitting  the 
amount  disallowed  to  remain  in  the  fixed  capital  accounts  of 
Northern  States,  Mr.  Smith  testified  (R.  165) : 

“A.  Quite  obviously  I  believe  the  accounts  would  be 
inflated. 

“Q.  By  what  amount? 

“A.  By  the  amount  of  $208,000  in  round  figures. 

“Q.  By  the  amount  disallowed  by  the  Commission? 

“A.  That  is  correct,  yes. 

“Q.  It  would  result  in  pure  inflation,  in  your  opinion? 

“A.  Yes,  sir.” 


LIABILITIES. 

Capital  Stock — Without  Par  Value: 

Preferred  stock,  cumulative,  authorized 
1,233,884  shares — 

Issued  and  outstanding,  less  22  shares 
of  $6  preferred  held  in  treasury  en¬ 
titled  in  liquidation  to  $100  per  share, 
aggregating  $36,717,800 — 


$7 — 165,255  shares,  stated  at .  $16,287,227.11 

$6 — 175,738  shares,  stated  at .  16,910,993.61 

$5 —  26,185  shares,  stated  at .  2,553,037.50 


$35,751,258.22 


®  W.  E.  Baker,  the  Commission’s  Chief  Accountant,  testified  to  similar  effect 
(E.  175). 


